This volume was donated to LLMC 

to enrich its on-line offerings and 

for purposes of long-term préservation by 

Northwestern University School of Law 



National Reporter System. United States Séries. 



THE 

FEDERAL REPORTER, 



VOLUME 150. 



CASES ARGUED AW DETERMINED 

IN THB 

CIRCUIT COURTS OF APPEALS AND CIRCUIT 

AND DISTRICT COURTS OF THE 

UNITED STATES. 

PERMANENT EDITION. 



MARCH— APRIL, 1907. 



ST. PAUL: 
WEST PUBLISHING CO. 

1907. 



COPTEIGHT, 1907, 

BT 

WEST PUBLISHINQ COMPANY, 



150 F. 



.FEDERAL REPORTER, VOLUME 150. 

JUDGES 



OF THE 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R, I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon, FREDERIC DODGB, District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALDRICH, Distilct Judge, New Hampshlre Littleton, N. H. 

lion. ARTHUR L. BROWN, District Judge, Rhode Island Providence. R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New Yorii».: Brooklyn, N. Y. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York = Brooklyn, N. Y. 

Hon, GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. AD.\MS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 



Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge .WHmlngton, Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgli, Pa. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware Wilmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 



• Resigned January 1, 1907. * Appointed to succeed Edward B. Thomas. 

150 F. (ili) 



IV 150 FEDERAL REPOETER. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. MoPHBRSON, District Judge, E. D. Pennsylvania :. .. .Fhiladelpliia, Pa. 

Hon. JAMES B. HOLLAND, Dlsti-'ict Judge, 1Ë. 'D. Pennsylvania.* ......Philadelphia, Pa. 

Hon. ROBERT WODROW AROHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. NATHANXBL EWING, District Judge, W. D. Pennsylvania Pittsburgli, Pa, 

foùrth' circuit. 

Hon. MELVILLB w. FULLBR, Circuit Justice Washington, D. 0. 

Hon. NATHAN GOFF, Circuit Judge Clarlcsburg, W. Va. 

Hon. JETER, C. PRITCHARD, Circuit Judge, , AshevUle, N. C. 

Hpn.' THOMAS: J.-.MOHR'Î?, DÎstrïcl Judge, Marylànd.. ....,.,, ...Baltimore, Ma. 

Hon. THOMAS R. PURNBLL, District Judge, E. D. North Carolina Raleigli, N. C. 

Hon. JAMES E. BOYl), District Judge, W. D. Nortli Cajolina ;.. Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, B. and W. D. South Car. .Charleston, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. HBNRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia Bramweil, W. Va. 

FIFTH CIRCUIT. 

Hon.'BDWARD D. WHITE, Circuit Justice.. ..-. Washington, D. C. 

Hrih. DON A. PARDEE, Circuit Judge ., ....Atlanta, Ga. 

Hon.' A. P. McCORMICK, Circuit Judge... .'...■. :...,... ...Dallas. Tex. 

Hon. DAVID'D. SHELBY, Circuit Judge, Huntsville, Ala. 

Hon. THOMAS GOODE JONES, District Judge, M. ànd NT. D. Alabama. ..Mbntgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Aial: aina Mobile, Ala. 

Hon; CHARLES BWAYNE, District Judge, N. D. Pioriàa. .Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Fiorida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District JÙd|;e, S.' D. Geor^ia. ..L Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, B. D. Louisiana » New Orléans, La. 

Hon, EUGENE D. SAUNDBRS, District Judge, E. D. Louisiana ' .New Orléans, La. 

Hon. ALBCK BOARMÀN, District judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuslto, Miss. 

lîon. DAVID E. BRYANT, District judge, B. D. Texas Sherman, Tex. 

Hon,, EDWARD K. MEÉK, District Judge, N. D. Texas. Dallas, Tex. 

Hon. WALLËi^ T. BURNS, District judge, S. D. Texas. .Houston, Tex. 

Hon. THOMAS S.' MÀXBY, District Judge, W. D. Texas ■ Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HÀRLÀN, Circuit Justice.... Washington, D. C. 

Hon. HORACE H. LURTON, Circuit Judge ,... .NasliviUe, Tenn. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. JOHN K. RICHARDS, Circuit Judge Ciricinuati, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, .W. D. Kentucky Louisvilie, Ky, 

Hon. HBNRY H. SWAN, District Judge, 15. D,' Mlohlga'n. Détroit, Mich, 

Hon. LOYAL E. KNAPPEN, District Judge, W. D. Michigan Grand Rapids, MIch 

Iftni 'AUGUSTUS J. RICKS, District Judge, N. D. Ohio » ..Cleveland, Oliio. 

Hàîi. ROBERT W. TAYLER, District Judge, N. D. OUo : Cleveland, Otiio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio ...Cincinnati, Ohlo. 

Hûb. JOHN B. SATJBR, District Judge, S. D. Ohlo» .Columbus, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee -. ;.MemphiB, Tenn. 

« DIed Febrnary 4, 1907. = Died December 22, 1906. 

• Appolnted Fèbruary 20, 1907, to sncceeS Judge Parlange. 

» Appointed March 18, 1907. 



JUDGBS OP THE COURTS. 



SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice 'Washington, 1>. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolls, Ind, 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. SOLOMON H. BETHBA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Sprlngfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolls, Ind. 

Hon. JOSEPH V. QUARLBS, District Judge, E. D, Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madlson, Wla. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DBVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. W'ILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMBR B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District .ludge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

P„on. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

lion. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

lion. GUSTAVUS A. FINKBLNBTJRG, District Judge, E. D. Missouri' St. Louis, Mo. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri « St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Ilon. W. H. MUNGER, District Judge, Nebraska Omaha, Neh. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska» Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portiand, Or. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California " San Francisco, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BBATTY, District Judge, Idaho " Boise City, Idaho. 

Hon. FRANK H. DIETRICH, District Judge, Idaho" Boise City, Idaho. 

Hon, WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portiand, Or. 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

' Reslgned March 31, 1907. " Appointed April 2, 1907. 

' Succeeds Finkelnburg, District Judge. " Reslgned. 

» Appointed March 1, 1907. " Appointed March 19, 1907. 



CASES REPORTED. 



Page 

Ahrens, Miller v. (C. C.) 644 

Allen, United States v. (D. C.) 152 

Allis-Ohalmers Co. v. Iron Molders' Union 

No. 125 (0. C.) 155 

American Bonding Co. of Baltimore v. 

Pueblo Inv. Co. (C. C. A.) 17 

American Car & Foundry Ce, Robinson 

V. (C. C. A.) 331 

American Sales Book Co. v. Carter-Crume 

Co. (C. C. A.) 333 

Andersen Coal Min. Ce, Beatty v. (C. C. 

A.) 293 

Art Stove Co., Germer Stove Co. v. (O. C. 

A.) 141 

Atchison, T. & S. F. R. Co., United States 

V. (D. C.) 442 

Atlantic Coast Line B. Co., Dunning v. 

(C. 0.) 775 

Atlantic Coast Line R. Co., Enter v. (C. 

C.) 775 

Atlantic Coast Line R. Ce, Lee v. (C. C.) 775 
Atlantic Coast Line R. Co., Myers v. (C. 

C.) 775 

Baglev T. General Fire Extinguisher Co. 

(C. C. A.) 2&i 

Ballin. Brhardt v. (C. C. A.) 529 

Bankers' Mut. Casualty Co. v. State Bank 

of Goiïs (C. C. A.) 78 

Barber & Co., Harioff v. (D. C.) 185 

Bay, Pennsylvania Co. v. (0. C.) 770 

Beatty, In re fC. C. A.) 293 

Beatty v. Andersen Coal Min. Co. (0. C. 

A.) 293 

Béer, United States v. (C. C. A.) 566 

Benoit v. United States (C. C.) 687 

Bernliard, United States (C. C.) 375 

B. F. Sturtevant Co., New England Motor 

Co. V. (C. C. A.) 131 

Blair v. Herold (C. C.) 199 

Blake, In re (C. C. A.) 279 

Bollman v. Tweedie Trading Co. (D. C.) . . 434 

Boston & M. R. Co. v. Gokey (D. C.) 686 

Bowen v. Chapman (C. C. A.) 106 

Boyden, O'Dell v. (C. C. A.) 731 

Bridges, James Gibboney & Co. v. (C. C. 

A.) .'Î23 

Bulkeley, Union Trust Co. v. (C. C. A.) . . . 510 

Burkett, United States v. (D. C.) 208 

Burn Line v. United States & Anstralasia 

S. S. Co. (D. C.) 423 

Burns v. O'Gorman Co. (C. C.) 226 

Butte Electric R. Co., Siiane v. (C. C.) . . 801 

Buzby T. Davis (0. C. A.) 275 

Camden Iron Works, United States v. (D. 
C.) 214 



Page 
Campion Min. & Trading Co., Miocène 

Ditch Co. V. (C. C. A.) 483 

Carbon Steel Co., John A. Roebling's Sons 

Co. V. (C. C.) 240 

Carter-Crume Ce, American Sales Book 

Co. y. (0. C. A.) 333 

Cassatt V. Mitchell Coal & Coke Co. (C. 

C. A.) 32 

Cassatt V. Pennsylvania Coal & Coke Co. 

" C. A.) 48 



_(C. 



Cassatt y. Webster Coal & Coke Co. (0. 

C. A.) 48 

Causse Mfg. Co. v. United States (C. C.) . . 419 
Champion & Staudinger v. United States 

(C. C.) 239 

Chapman. Bowen v. (C. C. A.) 106 

Chicago Union Traction Ce, North Chi- 
cago St. R. Co. V. (C. C.) 612 

Chicago Union Traction Co., West Chicago 

St. R. Co. V. (C. C.) 612 

City of Défiance v. McGonigale (C. C. A.) 689 

City of Seattle, The (C. C. A.) 537 

Cleveland Vapor Light Co., Pennsylvania 

Globe Gaslight Ce v. (O. C.) 583 

Cline, Milford & U. St. R. Co. v. (C. C. A.) 325 
Cochran v. Pittsburg, S. & N. R. Co. (C. C.) 682 

Coflin, McCarty v. (C. C. A.) 307 

Continental Casualty Ce, Wilder v. (C. C. 

A.) 92 

Continental Paper Bag Co. v. Eastern Pa- 
per Bag Co. (C. C. A.) 741 

Continuons Glass Press Co., Pressed Prism 

Plate Glass Co. v. (C. C.) 355 

Cook V. Sterling Electric Co. (0. C. A.).. 766 

Cortis, Marsh v. (C. C. A.) 121 

Council Bluffs Sav. Bank, Des Moines 

Nat. Bank v. (C. C. A.1 301 

Crâne Co., Yellow Aster Min. & Mill. Co. 
V. (C. C. A.) 580 

Dampskibsselskahet Kioebenhavn, Ward v. 

v. (G. C. A.) 541 

Davidson, Woodward v. (C. C.) 840 

Davis, Buzby v. (C. C. A.) 275 

Davis & Roesch Température Controlling 

Ce V. Tagliabue (C. C.) 372 

Dececo Ce. Elite Pottery Co. v. (C. C. A.) 581 

Degama, The (C. C. A.) 323 

De Long Hook & Eye Co. v. Francis Hook 

& ï^ye & Fastener Co. (C. C.) 597 

Des Moiues Nat. Bank v. Council Bluffs 

Savings Bank (C. C. A.) 301 

Détroit Southern R. Co. v. Lambert (C. C. 

A.) .5.55 

Devonian, The (D. C.) 831 

Dodge Coal Storage Co. v. New York Cent. 

& H. R. R. Ce (C. C. A.) 738 



150 F. 



(vii) 



VIU 



150 FEDERAL RBPOETEE, 



Page 
DowneB v. Teter-Heany Development Co. 

(C. C. A.) 122 

Downing, Hopkins & Co., Joslyn v. (O. .C- 

A.) > ; . . . 317 

Duit, W. S. Keyser & Co. v. (C. C. A'.). . . . 328' 
Duncan v. Ferguson-McKiniiey Dry Goods 

Co. (C. C. A.) 2(J9 

Dunham & Co. v. United States (C. C. A".T- • ' 502 
Dunning v. Atlantic Coast Line K. Co. (C. 

C.) 775 

Dupree, Mansur v. (C. C. A.) 329 

Eastern Paper Bag Co., Continental Paper 

Bag Co. V. (C. C. A.). T41 

Edison Phonograph Co., New ïork Phono- 

graph Co. (C. C.) 233 

Elite Pottery Co. v. Dececo Co. (C. C. A.) 5S1 
Enter V. Atlantic Coast Une 11. Co. (C. C.) 775 

Erhardt .v. Ballin (C. C. A.) 52!) 

Erie Lumber Co., In re (D. C.)... 817 

Buxinia, The. (C. .C A.) 541 

Evenson v. Spaulding (C. C. A.) . , . , . , 517 

Ferguson-'McKinney Dry Goodg Co., Dun- 
can v. (0. C. A.) 2G0 

Fidelity & Deposit Co. of Maryland, Nixon 

V. (C. C. A.) 574 

First Nat. Bank, Fish v. (C. 0. A.) 524 

Fish V. First Nat. Bank (C. C. A.). 524 

Flannery, The Wm. H, (0. C. A.) 111 

Flickinger v:. United States (C. C. A.) 1 

Fox V. Miller (C. C. A.) 320 

Francis Hook & Bye Fastener Co., De 

Long Hook & Eye Co. v. (0. C.) 597 

Fren?,. Hume v. (C, 0. A.) 502 

Freund, S. H. Greene & Sons v. (C. C. A.) 721 
Fries, Breslin Co. v. Star Fire Ins. Co. (C. 
C.) 61] 

General Fire Extinguisher Co., Bagley v. 

(C. C. A.) , 284 

Germer Stove Co. v. Art Stove Co. (0. 

O. A.) 141 

Gibboney & Co. v. Bridges (C. C. A.) 323 

Gilkinson, The John K. (D. C.) 454 

Gokey, Bostpn & M. R. Co. v. (D. C.).. C86 

Goldsborough, Kerr v. (C. C. A.) 289 

Great Northern R. Co., United States v. (D. 

C.) 229 

Green v. United States (C. C. A.) 50,0 

Greene & Sons v. F'reund (C. C. A.) 721 

G. Ricordi & Co. v. Hammerstein (C. C.) . . 450 

Grier v. Tuckér (C. C.) C58 

Guest, United States v. (C. O. A.) 121 

Hallenbeck, Shewan v. (D. C) 231 

Hammerstein, G. Ricordi & Co. v. (G. C.) 450 
Hardàwày & Prowell v. National Surety Co. 

(0. C. A.) 4r,r, 

Harloff V. Barber & Co. (D. C.).... .... 185 

Hayes, Williams v. (0. C. A.) ....... 7.-)9 

Hayes & Oo. v. United States (C. C. A.). . . 63 

Hays V. Wagner (C. C. A.) .5.'?3 

Heisen, McFadden v. (C. C. A.) 568 

Herold, Blair v. (C. C.) 109 

Herschel Mfg. Co., Kàtz v. (C. C.)...... 084 

Hill V. Horskins (D. C.) 2.H6 

HofiEman, Ruthenburg v. (C. C. A.) 578 

ITorskïns, Hill v. (D. O.) . 236 

Hubbard Bros. & Co., Southern R. Co. v. , 

(C. C. A.) 312 I 



Page 

Hume V. Frenz (C. C. A.) 602 

Hygienic Fleeced Underwear Co., Way v. 
(C. C.) ,. ., 374 

In'terior Const. & Imp. Co., Lathrop-Shea 
& Henwood Co. v. (C. C.) 6GC 

Iron Molders' Union No. 125, Allis-Chal- 
mers Co. v. (C. C.) 155 

James A. Hayes & Co. v. United States (C. 

G. A.) 63 

Jaines Gibboney. & Co. v. Bridges (C. C. 

A.).,. 323 

James H. Dunham & Co. v. United States 

(C. .C. A.) 562 

.Tasperson V. Scharnikow (C. C. A.) 571 

Jenkins, Pacific Coast Co. v. (C. C. A.) . . . 537 
Jolm A. Roebling's Sons Co. v. Carbon 

Steel Co. (C. C.) 240 

John A. : Roebling's Sons Co., Kilduiï v. 

(C. C.) 240 

John K.. Gilkinson, The (D. C.) 4.54 

Jones V. Subera (C. C.) 462 

Jones & Ijaiishlin Steel Co. v. Mononga- 

hela & Western Dredging Co. (C. C. A.) 298 
Joslyn V. Downing, Hopkius & Co. (C. C. 

A.) 317 

Katz V. Horschel Mfg. Co. (C. C.) 684 

Kee'gan, Pope Motor Car Co. v. (C. C.) 148 

Keîth, Morton Trust Co. v. (C. C.) 600 

Kerr v. Goldsborough (G. C. A.) 289 

Keyser & Co. v. Duit (C. C. A.) 328 

Kilduff V. John A. Roebling's Sons Co. 

(0. C.) 240 

King, Marthinson v. (C. C. A.) 48 

Knauth. Nachod & Kuhne, United States 

V. (C. C.) 610 

Laas, Scott v. (C. C. A.) 764 

Lambert, Détroit Southern R. Co. v. (C. 

C. A.) 555 

Lambert Hoisting Engine Co., Lidgerwood 

Mtg.' Co. V. (C. C.) 364 

Lam Jung Sinç-, In re (D. C.) (>08 

Latham v. Staten Island R. Co. (C. C.) . . . 235 
Lathrop-Shea- & Henwood Co. v. Interior 

Const. & Imn. Co. (C. C.) 666 

Leavitt, Powell v. (C. C. A.) 89 

Lecocq,' Platt v. (C. O .391 

Lee V. Atlantic Coast Line R. Co. (C. C.) 775 
Leeds & Catlin Co., Victor Talking Mach. 

Co. V. (C. C.)..... 147 

Lidgerwood Mfg. Co. v. Lanil)ert Hoisting 

Engine Co. (C. C.) 364 

Loch Trool, The (D. C.^ 429 

Loeb & Schoenfeld v. United States (C. C. 

À.) 327 

Lorseh, Troeder v. (C. C. A.) 710 

Lotta,' The (D. C.) 219 

Louisville & N. R. Co., Mottley v. (C. C.) 406 

McCarty .v.Coffin (C. C. A.) 307 

McChrysfal, SteVens v.. (C. C. A.) 85 

McCourt r. Singers-Big'ger (C. C. A.) 102 

McCqy, In re (C. C. A.) 100 

McFadden v. Heisen (C. C. A.) 568 

McGonigale-, City of Défiance v. (C. C. 

A.) 689 

Mcintosh, In re (C. C. A.) 546 



CASÉS RBPORTED. 



IX 



Page 
McMullen, O'ïlourke Engineering Const. 

Co. V. (0. C.) 338 

McNiel V. United States (C. C. A.) 82 

Maginn V, Standard Equipment Co. (C. C. 

A.). ..139 

Manganèse Steel Safe Co., Norris Safe & 

Lock Co. V. (C. C. A.) 577 

Mansur v. Dupree (C. C. A.) 32.9 

Mark Cross Co. v. United States (C. C.) GIO 

Marsli V. Cortis (C. C. A.) 121 

Martliinson v. King (C. C. A.) 48 

Masop, In re (C. C. A.) 699 

Mason, Wolkqwicii v. (C. C. A.) 099 

Matiiieson.Alkali Works v. Matliieson (C. 

C. A.) 241 

Matliieson, Mathieson Alkali Works v. (C. 

C. A.) 241 

Micliaelsen v. Security Mut. Life Ins. Co. 

(C. C.) 224 

Milfdrd & U. St.R. Co. v. Cliné (C. C. A.) 325 

Miller v. Ahrens (C. C.) ()44 

Miller, Fox v. (C. C. A.) 320 

Miocène Ditch Co. v. Campion Min. & Trad- 
ing Co. (C. 0. A.) 483 

Miocène Ditch Co. v. Moore (C. C. A.) 483 

Miramar S. S. Co., Munson S. S. Line 

V. (D.C.) 437 

Mitchell Coal & Coke Ce, Cassatt v. (C. 

O. A.) 32 

Monongehela & Western Dredging Co., 

Jones & Laughlin Steel Co. v. (0. C. A.) 298 
Montgomery Ward & Co. v. South Dakota 

Ketail Merchants' & Hardware Dealers' 

Ass'n (C. C.) 413 

Moore, Miocène Ditch Co. v. (C. C. A.) 483 

Morris Européen & American Exp. Co. v. 

United States (C. C.) ; 608 

Morton Trust Co. v. Keith (C. C.) 606 

Mottley V. Louisville & N. R. Co. (C. C). . 400 

Mottley, Smith v. (C. C. A.) 266 

Munson S. S. Line v. Miramar S. S. Co. 

(D. C.) 437 

Myers v. Atlantic Coast Line R. Co. (C. C.) 775 

National Surety Co., Hardaway & Prowell 

V. (C. C. A.) 465 

Nave-McCord Mercantile Co., Steveus v. (G. 

C. A.) 71 

New Bngland Motor Co. v. B. P. Sturte- 

vaut Co. (C. C. A.) 131 

New, York Cent. & H. R, R. Co., Dodge 

Goal Storage. .Co. y. (O. C. A.)........ 738 

New York Phonograph Co. v. Edison 

Phonograph Co. (C. C.) 233 

Nixon V. Fidelity & Deposit Co. of Marv- 

land (C. C. A.) T . 574 

Noël, In re (C. C. A.) 89 

Norris Safe & Lock Co. v. Manganèse Steel 

Safe Co. (C. C. A.) .' 577 

North Chicago St. R. Co. v. Chicago Union 

Traction Co. (C. C.) 612 

Novak. In re (D. C.) 602 

No. K. 1, The (C. C. A.) 111 

No. K. 9, The (C. C. A.) 111 

O'Dell V. Boyden (C. C. A.) 731 

O'Gorman Co.. Burns v. (C. C.) 226 

Old Colony Trust Co. v. Standard Beet 

Sugar Co. (C. C.) 677 

O'Rourke Engineering Const. Co. v. Mc- 
Mullen (C. C.) 338 



Pag« 

Pacific Coast Co. v. Jenkins (C. C. A.) ôSt 

Paxton, rtàh Corisol. Min. Co. v. (C. G. A.) 114 
Pennsylvariia Coal & Coke Co., Cassatt v. 

(C. G. A.) 48 

Pennsylvania Co. v. Bay (C. C.) 770 

Pennsylvaniii Globe Gaslight Co. v. Cleve- 

land Vapor Light Co. (C. C.) 583 

Petrified Bone Min. Co. v. Hogers (G. C.) . . 445 
l'ittsburg, S. & N. R. Co., Cochran v. (C. 

C.) 682 

Platt V. Le Cocq (C. C.) 391 

l'ocomoke, The (D. C.) . 193 

Pope Motor Car Co. v. Keegan (C. G.)... 148 

Powell V. Leavitt (C. C. A.). 89 

Pressed Prism Plate Glass Co. y. Continu- ■ 

ous Glass Press Co. (C. G.). . 355 

Pueblo Inv. Co., American Bouding Go. of 

Baltimore v. (G. O. A.) 1? 

Rebman, In re (C. 0. A.) 759 

Ricordi & Co. v. Hammerstein (G. C.) . . . . 450 
Robinson v. American Car & Foundry Co. 

(G. C. A.) 331 

Roebling's Sons Co. v. Carbon Steel Co. 

(C. C.) 240 

Roebling's Sons Co., Kilduff v. (C. C.) 240 

Rogers, Petrified Bone Min. Co. v. (G. C.) 445 

Rubin, In re (C. C. A.) 699 

Ruthenburg v. Iloffman (C. G. A.) 578 

Sanderson, In re (D. C.) 236 

Sanford v. White (C. C. A.)' 724 

Scharnikow, Jasperson v. (C. C. A.) 571 

Schraidt v. United States (G. C.) 2.S8 

Scott V. Laas (G. C. A.) 764 

Security Mut. Life Ins. Co., Michaelsen v. 

(C. C.) 224 

Shallus V. Stone (C. C.) 605 

Shane v. Butte Electric R. Co. (0. G.) 801 

Sharp V. W'est (D. C.) 458 

Shewan v. Hallenbeck (D. C.) 2.S1 

S. H. Greene & Sons v. Freund (C. C. A.). . 721 

Singçrs-Bigger. McCourt v. (G. C. A.) 102 

Smith T. Iilottley (G. G. A.) 206 

Smith V. Township of Au Grès, Michigan 

(C. C. A.) 257 

South Dakota Retail Merchants' & Hard- 
ware Dealers' Ass'n, Montgomery Ward 

& Co. V. (C. 0.) 413 

Southern R. Co. v. Hubbard Bros. & Go. 

(C. C. A,).. 312 

Spalding, In, re (C. C. A.) 120 

Spaulding, IDvenson v. (C. C. A.) 517 

Sprinkle v. United States (C. C. A.) 56 

Standard Beet Sugar Co., Old Colonv Trust 

Co. V. (G. C.) 677 

Standard Equipment Co., Maginn v. (C. C. 

A.) 189 

Star Fire Ins. Co., Fries, Breslin Co. v. 

(C. G.) 611 

State Bank of Goffs. Bankers' Mut. Casual- 

ty Co. V. (G. G. A.) 78 

Staten Island R. Co., Latham y. (C. C.) 235 

Sterling Electric Go., Gook v. (C. G. A.).. 766 
Sterling-Meaker Co., Thomson-Houston 

Electric Go. v. (C. C.) 589 

Stevens v. McChrystal (C. G. A.) 85 

Steveus v. Nave-JIcCord Mercantile Go. (C. 

G. A.) 71 

Stone, Shallus v. (C. C.) 605 



150 FEDERAL REPORTER. 



Page 
Sturtevant Co., New England Motor Co. v. 

(C. 0. A.)-... , 131 

Subera, Jones v. (C. C.) 402 

Tagliabne, Davis & Roeseh Température 

Oontrolling Co. v. (C. C.) 372 

Teter-Heany Development Co., Downes v. 

(C. C. A.) 122 

Thomson-Houston Electric Co. v. Sterling- 

Meaker Co. (C. 0.) . . ■ 589 

Tillamook City, Tillamook Water Co. v. (O. 

C. A.) 117 

Tillamook Water Co. v. Tillamook City (C. 

C. A.) 117 

Township of Au GreS, Michigan, Smith v. 

(C. C. A.) 2.57 

Transfer No. 11, The (D. C.) 4(X» 

Troeder, In re (C. C. A.) 710 

Troeder v. Lorsch (O. O. A.) 710 

Tucker, Grier v. (C. C-) 058 

Tweedie Trading Co., Bollman v. (D. G.) 434 

Union Trust Oo. v. Bulkeley (C. C. A.) 510 

United States v. Allen (D. C.) 152 

United States v. Atchison, T. & S. F. R. 

Co. (D. C.) 442 

United States v. Béer (C. C. A.) 5(56 

United States, Benoit v. (0. 0.) 687 

United States T. Bernhard (C. G.) 375 

United States v. Burkett (D. C.) 208 

United States v. Camden Iron Works (D. 

C.) 214 

United States, Gausse Mfg. Co. v. (C. G.). . 419 
United States, Champion & Staudinger v. 

(G. C.) 239 

United States, Flickinger v. (0. C. A.) 1 

United States v. Great Northern R. Go. 

(D. C.) 229 

United States, Green v. (0. G. A.) 500 

United States v. Guest (C. C. A.) 121 

United States, James A. Hayes & Co. v. 

(C. G. A.) 63 

United States, James H. Dunham & Go. v. 

(C. C. A.) 5G2 

United States v. Knauth, Nachod & Kuhne 

(C. C.) 610 

United States, Loeb & Schoenfeld v. (C. G. 

A.) 327 

United States, McNiel v. (G. C. A.) 82 

United States, Mark Gross Co. v. (G. C.) . . 610 
United States. Morris European & Ameri- 
can Exp. Co. V. (C. G.) 608 

United States, Schmidt v. (C. C.) 238 



Paso 

United States, Sprinkle v. (C. C. A.) 56 

United States, United States Fidelity & 

Guaranty Oo. of Baltimore, Md. v. (G. 

C. A.)... 550 

United States v. White (D. G.) 379 

United States, W. H. Westervelt & Co. 

v. (C. C.) 378 

United States v. Zarafonitis (G. C. A.) . . . 97 
United States Fidelity & Guaranty Co. of 

Baltimore, Md., v. United States (C. G. 

A.) 550 

United States Fidelity & Guaranty Co., 

Wing & Bostwick Co. v. (G. G.) 672 

United States & Australasia S. S. Co., 

Burn Line v. (D. G.) 423 

Utah Consol. Min. Go. v. Paxton (G. C. A.) 114 

Vanina, Zerres v. (C. C. A.) 564 

Victor Talking Mach. Go. v. Leeds & Gatlin 
Go. (C. G.) 147 

Wagner, Hays v. (C. C. A.) 533 

Ward v. Dampskibsselskabet Kjoebenhavn 

(C. G. A.) 541 

Way V. Hygieuic Fleeced Underwear Co. 

rc. c.) 374 

Webster Coal & Coke Co., Cassatt v. (G. C. 

A.) 48 

Werdenfols, The (D. C.) 400 

West Chicago St. II. Co. v. Chicago Union 

Traction Co. (C. C.) 612 

West, Sharp v. (D. C.) 4.58 

Westervelt & Co. v. United States (C. G.) . . 377 

White. Sanford v. (G. C. A.) 724 

White. United States v. (D. 0.1 379 

W. H. Westervelt & Co. v. United States 

(C. C.) 378 

Wilder v. Continental Casualty Co. (C. 

C. A.) 92 

Wm. H. Flannery, The (C. C. A.) 111 

Williams v. Hayes (G. C. A.) 759 

Wins & Bostwick Co. v. TTnited States 

Fidelity & Guaranty Co. (C. G.) 672 

Wolkowich V. Mason (C. G. A.) 009 

Woodward v. Davidson (C. G.) 840 

W. S. Keyser & Go. v. Duit (0. C. A.) 328 

Yellow Aster Min. & Mill. Go. v. Crâne Go. 
(G. C. A.) 580 

Zarafonitis, United States v. (C. 0. A.) 97 

Zerres v. Vanina (C. O. A.) 564 



CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FLICKINGBR v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. December 5, 1906.) 

No. 1,556. 

1. Banks and Bankino— Offenses bt Officebs op National Banks— Indict- 

MBNT FOR MiSAPPLICATION OF FONDS. 

In an indictment under Rev. St. § 5209 [U. S. Gomp. St. 1901. p. 3497], 
ohiirging an offieer of a national banli with a willful misapplieation of its 
funds wltli intent to injure and defraud the association, it is not neces- 
parj- to aver that the acts set out were done witliout auttiority from the 
dîrectors. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Banks and Bank- 
ing, § 073.] 

2. Same— Acts Constituting Offense. 

Tlip (iisoounting by tlie président of a national bank with the funds 
of the Ifank of commercial paper known by him to be worthless or tlctitious, 
for tbe benefit of an insolvent corporation of which he Is an offieer, and 
with iiitent to injure and defraud the banlf, is a wiliful misapplieation of 
its funds, c-onstituting a criminal offense under Rev. St § 5209 [U. S. 
Comp. St. 1901, p. 3497.] 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Banks and Bank- 
ing, § 964.] 

3. Ceiminal Law— Vebdiot— REPTjfiNANCY— Several Coûnts. 

Where an indictment under Rev. St. § 5209 [U. S. Oomp. St. 1901, p. 
S497I, charging an offieer of a national bank with willful misapplieation 
of Its funds, contains counts each based on the discounting of a separate 
instrument, and another count based on the discounting of ail of such 
instruments, a verdict is not répugnant and inconsistent because It finds 
the défendant guilty on the latter count and not guilty on the former. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, §| 
2100, 2101.] 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio. 

T. E. Powell, for plaintiff in error. 
John J. Sullivan, for the United States. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
150 F.— 1 
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RICHARDS, Circuit Judge. The plaintiff in error, Edward Flick- 
inger, was convicted of aiding and abetting Otho L,. Hays, the président 
of the GaHon National Bank, of Galion, Ohio, in certain violations of 
section 5209 of the Revised Statutes [U. S. Comp. St. 1901, p. :i\'.)7]. 
The indictment contained 52 counts, chargitig Tdays as principal, and 
Flickinger as aider and abettor, with willfully misapplying the aïoneys, 
funds, and crédits of the bank by certain methods described, and with 
unlawfully issuing certain certificates of deposit and bills of exchange 
without authority from the directors, ail with intent to injure and de- 
fraud the bank. They were both convicted on six counts, Nos. 38, 40, 
41, 42, 43, and 50, each charging a willful misapplication of the moneys, 
funds, and crédits of the bank, with intent to injure and defraud it; 
the first five by' discounting and passing to the crédit of the Flickinger 
Wheel Company, at that time insolvent, certain worthless, fictitious, 
and fraudulent drafts, drawn by the Flickinger Wheel Company on the 
Vehicle Wheel Club, and accepted by the latter, and the last by dis- 
counting and passing to the crédit of the Flickinger Wheel Company 
certain worthless and unsecured accommodation notes, given it by the 
Galion Wagon & Gear Company, both companies being then wholly 
insolvent. A motion for a new trial being overruled, the défendants 
were each ordered to be imprisoned for.7>4 years in the penitcntiary 
on each of the six counts ; the sentence to be concurrent and not cumu- 
lative. The défendant Hays is now undergoing the punishment im- 
posed by this sentence; the défendant Flickinger alone having prose- 
cuted error. 

The rule is well established that where a judgment of guilty is bascd 
upon several counts and the sentence is concurrent, as in this case, the 
judgment will be sustained if any one of the counts supporting it 
is found good. Claassen v. U. S., 142 U. S. 140, 13 Sup. Ct. 169, 
35 L. Ed. 966. It is not our purpose, however, to sélect some one of thèse 
six counts, and base out affirmance upon it alone, for we think them 
ail good. The court below overruled a demurrer to the indictment 
and each count thereof. It is contended it erred because the counts 
under considération do not describe a willful misapplication of the 
funds of the bank within the inhibition of the statute, and, more par- 
ticularly, do not allège that the défendant Hays did the acts charged 
against him without authority from the directors. The flve counts 
charging a willful misapplication through the discount of the Vehicle 
Wheel Club drafts allège that the défendant Hays was, at the time the 
transaction took place, the président of the Galion National Bank, 
having gênerai superintendence of its affairs, and that he willfully 
misapplied the moneys, funds, and crédits of the bank, then under his 
control and custody as président, with intent to couvert the same to the 
use and benefit of the Flickinger Wheel Company, and with intent to 
injure and defraud the bank, by discounting three drafts, one for $9,000, 
one for $7,500, and one for $7,500, aggregating in amount $24,000, 
which bear the acceptance of the Vehicle Wheel Club, by Edward 
Flickinger, président (describing them and giving a copy of one, the 
others not being obtainable) — 

"Which said drafts weré then and there, when so discoiinted, worthless, un- 
secured, lalse, and fictitious dratts and obligations, and had beea drawu by 
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the snid Ihe Flickinger Wliee] Compauy upon the said Veliiele Club, at a tiine 
wtien the said Vebiole U'heel Club was not indebted in tlie sum of .$24.0(»0, nor 
in any otlier suni approxiniating 824,000, t» tbe said tlie Fliclviuger Wheél 
Company, nor was tbere any considération of any lîind or value inoving from 
tbe said the Flickinger Wheel Company to tlie said Vehicle AVheel Club, nor 
to any other person, for the said aeceptance of the said rtrafts, but the same 
were false, frauduleiit, and unauthorized ; the said aeceptance being iiidorsed 
upon said drafts by the said K. l'iickiiiger, otherwise known as Edward Flick- 
inger, who was then and there also the pi'esident of tlio said the Flickinger 
Wheel Company; the drawing ;ind acccj)thig of snid drafts bcing doue, and 
being caused to be done. by the said E. Flickinger, otherwise known ,as Edward 
Flickinger, and the said Otho L. llays, président as at'oresaid, acting :to- 
gether, the said Otho L. Hàys being then and there tlie treasurcr of -the said 
the Flickinger Wheel Company, and both the niaking and acce])ting of said 
drafts being but a sham aud a device to <-reate a wortbleès and tictitious obliga- 
tion, ail of which he, tlie said Otlio L. llays. président as aforesaid, then and 
there well knew ; the said the Flickinger Wlieel Conii.)au.y bping then and there 
wholly insoh'ent, as he, the said Otho L. llays, président as aforesaid,. then and 
there well knew." 

The indictment then charges that the drafts were discounted by 
Hays by dedticting the amount of interest and discount, and causing 
the Flickinger Wheel Company to be créditée! on the books with the 
balance of $.23,4G9.28, which amount was afterwards withdrawn by 
the Flickinger Wheel Company and converted to its ttse. The count 
closes by charging that Flickinger, with intent to injure and defraud the 
bank, knowingly and unlawfully aided and abetted Hays in this mis- 
apphcation. The other counts charging willful misapplication through 
the discount of other Vehicle Wheel Club drafts are similar in form. 

The fiftieth count charges that Hays, being then the président of 
the bank and having gênerai superintendence of its aftairs, did willfully 
misapply its moneys, funds, and crédits, then under his control and cus- 
tody as président, with intent to convert the same to the use and benefit 
of the Flickinger Wheel company, and with the further intent to injiire 
and defraud the bank, by receiving and discounting 1.2 certain notes, 
aggregating $15,000, which are set out in détail— 

■'Which said notes were then and there. wlien so discounted, wortliless. unse- 
cured notes and obligations, the said the Flickinger Wlieel Coin])any and the 
said tlie Galion Wagon & Cear Company both being then and there wliolly in- 
solvent and entitled to no crédit in said hanking association, as ho, the said 
Otho L. Hays, président as aforesaid, then and there well knew." 

It is then charged that thèse notes, aggregating $15.000, were: dis- 
counted, and the balance, $14,419.50, was passée! to the crédit of tlie 
Flickinger Wheel Company, whicli withdrew the same from the bank 
and thus obtained the fuU use thereof, no part of it ever having been 
paid to the bank. The count closes by charging that Flickinger, with 
intent to injure and defraud the bank, knowingly and unlawfully aided 
and abetted Hays in this misapplication. 

Section 5209 of the Revised Statutes provides that: 

"ICvery président * * * of any association, who ♦ * * willfully inisap- 
plles auy of the moneys. funds or crédits of Ihe association. * * * with in- 
tent * * * to injure or defraud the association, * * * sliall be guilty," 
etc. 

The statute does not make it necessary, in order to constitute an 
offense, for the président to make the willful misapplication ''without 
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authorîty from the directors," although there is that spécial provision 
with respect to the unlawful issue of any of the notes of the associa- 
tion, or of any^ certificates of deposit or bill of exchange, etc. In pass- 
ing upon the demurrer, the court below said : 

"Objection is ma^e tbat tliere Is no averment that Hays discounted this pa- 
per witliout the knovviedge and consent of the board of directors. I do not 
thinli this averment necessary, and it would not be less criminal done with the 
lînowledge and consent of the board of directors, if the défendants and the 
board of directors did it under the circumstances which the indictment avers 
existed in connection with the action of the défendants. It appears, from the 
averments of thèse counts, that the défendant Hays inisapplied money and 
funds of the bank by discounting thèse notes." 

We concur in this view. The averments of thèse counts show, in 
each instance, a willful misappHcation of the funds of the bank, for an 
unlawful purpose, with intent to injure and defraud the bank. The 
transaction in each case is described in détail, and the averments, 
covering every élément of the crime, are fuU and clear. There could 
be no proper presumption that the directors, in the ordinary course of 
business, would consent to the discount by the président of worthless 
and fictitious paper, with intent to injure and defraud the bank, and 
therefore no necessity to insert in the indictment an averment to 
négative such authority. If, under any circumstances, the authority 
of the directors could validate such conduct on the part of the prési- 
dent, then, in that event, which we see no reàson to anticipate, the rule 
laid down by this court in the McKnight Case would apply. It would 
be a matter of défense. McKnight v. U. S., 115 Fed. 972, 986, 54 C. 
C. A. 358. 

But, leaving the indictment, it is argued quite strenuously, first, 
that the verdict of guilty on the counts mentioned is not supported by 
the évidence; second, that the court erred in its charge to the jury; 
third, that the verdict of guilty on thèse counts cannot be sustained, be- 
cause the jury brought in a verdict of not guilty on other counts cover- 
ing the same transactions, so that the verdict is répugnant and incon- 
sistent; and, finally, that no offense was consummated, because it ap- 
pears that when the amounts obtained by the discount of the drafts and 
notes mentioned were passed to the crédit of the Flickinger Wheel 
Company, that company was overdrawn, so that it obtained no money 
from the bank, the only resuit being a change in the form of its obliga- 
tions to the bank. 

It was not necessary, in order to support the verdict, to recount the 
testimony. The record is long and the transactions many. In brief. 
the Galion National Bank was organized in 1886, and had a capital 
stock of $60,000. Otho ly. Hays owned over one-third of its capital 
stock, was its président, and controUed its affairs. It closed its doors 
on Kebruary 15, 1904. An examiiiation of its condition showed that 
its total loans and discounts at that time were $413,000. Of this 
amount about $337,000 had been discounted by corporations in which 
Edward Flickinger was the controUing spirit. The leading company 
was the Flickinger Wheel Company, of Galion, Ohio, a concern en- 
gaged in the manufacture and sale of vehicle wheels, of which Ed- 
ward Flickinger was président and Otho L. Hays (the président of 
the Galion National Bank) was treasurer. Another was the Galion 
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Wagon & Gear Company whicli, prior to June 28, 1902, wlien its plant 
burned down, had been engaged in the manufacture ot vehicle bodies 
at Galion, Ohio. Edward Flickinger was jjresident of this company and 
Otho L,. Hays its treasurer. There also figures in this case what was 
known as the Vehicle Wheel Club, of which Edward Flickinger was 
président. This was a voluntary organization, composed of sonie 1,5 
or 20 manufacturers of vehicle whecls, formed for the purpose of regu- 
lating priées by controlling the outpiit. 

The proof shows that the Flickinger Wheel Company did its principal 
banking business with the Galion National 15ank from ]8!t2 until the 
failure of the latter. It did a large business on insufficient capital, 
and was constantly in need of help from the bank. Its account was fre- 
quently heavily overdrawn. It not only discounted bona fide com- 
mercial paper, but large amounts of accommodation paper drawn to 
its order by the Galion Wagon & Cîear Company and other corpora- 
tions. S':arting in 1<S92 with a capital stock of $G0,000, afterwards 
increased to $100,000, it ended its business career in April, 1903, with- 
out having paid a dividend, with a total indebtedness of $637,775.34. 
There was proof tending to show that in the summer of 1903 the Ve- 
hicle Wheel Club agreed to and did pnrchase the machinery of the 
Flickinger Wheel Company for $(i(i,000. There was no agreement 
about the manufacturée! stock on hand, although there was talk by 
individual members, speaking each for himself, of purchasing this stock 
in whole or in part. The drafts covered by the five counts mentioned 
were prepared by the cashier of the bank, acting under direction of 
Hays. The acceptance by the Vehicle Wheel Club was placed upon 
them by the use of a rubber stamp prepared by the cashier for that 
purpose; a blank being left for the signature of Flickinger as prési- 
dent. After the drafts had been prepared, Hays took them away and 
brought them back to the bank properly filled out, when they were 
discounted. This use of the Vehicle Wheel Club for "kiting" purposes 
was unknown to its members and wholly unauthorized. The drafts 
were, therefore, fictitious and fraudulent, and their discount by the 
président of the bank, with intent to injure and defraud the bank, 
was a willful misapplication of the funds under his control. 

There was a gênerai exception by the défendants "to the entire 
charge of the court as given relative to the Vehicle Wheel Club drafts, 
and each portion thereof." It would take niany pages to set forth ail 
the court said about thèse drafts. There is no need to do so. The 
daims of both sides vi'ere fairly presented, and the décision of the ques- 
tions of fact involved was left to the jury. We think the évidence am- 
ply supports the conclusion which the jury nnist bave reached in return- 
ing its verdict of guilty. 

With respect to the discount of the notes aggregating $15,000, drawn 
by the Galion Wagon & Gear Company, and discounted on February 
2, 1904, less than two weeks before the bank failed, the testimony 
showed that this was purely accommodation paper. At that time there 
was a large amount of similar paper outstanding in the bank. The 
Galion Wagon & Gear Company was not engaged in active business, 
its plant having burned down. and the proof tended to show it was 
insolvent. Hays, the président of the bank and the treasurer of this 
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Company, as well as of the Flickinger Wheel Company, stated on Jiis 
direct examination tbat thèse notes were renevvals, but was forced to 
admit later that they were not. There is nothing to show they werç 
given for any bona fide indebtedness. It is clear they were used simply 
to secure more money from the bank, and at a time when (as the jury 
might well hâve found from the évidence) both companies were wholly 
insolvent. 

The claini is made that, when the proceeds of the drafts and notes 
covered by thèse counts were passed to the crédit of the Flickinger 
Wheel Company, that concern was overdrawn, so that no additional 
funds were secured from the bank. This is a mistake. On October 
1, 1903, when $23,496.28, the proceeds of the discount of the Vehicle 
Wheel Club drafts covered by count 38 was passed to the crédit of the 
Flickinger Wheel Company, that corporation had a balance of $12,- 
077.13 in the bank. In addition to the discount nientioned, it was cred- 
ited that day with deposits amounting to $4,998.50, making a total in 
the bank of $40,571.91. That day it checked out $19,644.13, leaving 
at the close of business to its crédit $20,927.78. So it got the benefit 
that day of those discounts. 

The other Vehicle Wheel Club drafts, covered by counts 40, 41, 43, 
and 43, along with two other Vehicle Wheel Club drafts, one for 
$6,000 and one for $5,000, were discounted and passed to the crédit of 
the Flickinger Wheel Company on December 23, 1903. At the begin- 
ning of business on that day, the Flickinger Wheel Company was over- 
drawn $27,279.07. The proceeds of the discount of thèse six drafts 
àmounted to $32,767.24. There were two deposits on that day, one for 
$1,000 and one for $3,175.61. The total deposits, therefore, àmounted 
to $36,942.85. There was checked out on that dav. $36,014.16, leaving 
$928.69 to apply on the overdraft of $27,279.07.' which reduced it to 
$26,350.38. It is apparent, therefore, that on that day the Flickinger 
Wheel Company received the full benefit' of the discount of thèse drafts, 
and the bank was left with substantially the same overdraft as before. 

At the beginning of business on February 2d, the date of the dis- 
count of the Galion Wagon & Gear Companv notes, aggregating $15,- 
,000, the Flickinger Wheel Company was overdrawn $12,483.87. The 
proceeds of thèse notes àmounted to $14,419.50, which left the company 
with a balance in bank of $1,935.63. Of this balance it checked out on 
February 2, $780.15, and the next day again overdrew ; so that, on 
February 2d, while it did not get Ihe benefit of ail, it did of part, of 
the proceeds of the discount of thèse notes. 

The conclusion we reach with respect to this contention is that it is 
not supported by the facts of record. We do not need to pass upon 
the question of law sought to be raised, namely, whether the ofi^ense of 
misapplication would be complète if the proceeds of the discounts were 
passed to the crédit of the company, and never drawn out ; the worth- 
less paper being merely substituted for the equally worthless over- 
drafts. 

The final claim is made that the verdict of the jury is répugnant and 
inconsistent, because count 45, on which the jury returned a verdict of 
not guilty, was based on the four drafts covered by counts 40, 41, 42, and 
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43, along with two others, and bccause counts 51 and 53, tipon which 
there was a verdict of not guilty, covcrs two of the notes set forth in 
count 50 on which there was a verdict of guiUy. An examination of 
the record shows tliat the forty-fifth count charges a misappiication of 
thc proceeds of six A'chicle Wheel Clul) drafts. Thèse six drafts were 
separately covcred by counts 40, 41, 4,2, and 43, upon which there was a 
verdict of guilty, and bv counts ?)9 and 4 4, njjon which there was a ver- 
(Hct of not guilty. 'J'he jury very properly, therefore, found a verdict of 
not guilty upon the forty-fifth count. Tlie fifty-first and fîfty-second 
counts bcing based on two of thc t\velvc notes covcred by count 50, the 
jury quite correctl}' brought in a verdict of not guilty on them, 
since the verdict of guilty on count 50 covered ail twelvc notes. In 
doing this the jury followed the instructions of the court whcn it said: 

''It will not bc iicccsHary for von to rctuni vcixlicls of guilty lioili upon thc 
couuts bnsod ii]»()ii tlic i--i'iiar;ite iiustrimieiits and the c-ouuts wUere uU are 
johied in a sins^lc count," 

We find nothing répugnant or inconsistent in the verdict. 

Our attention is callcd in a gênerai way to thc refusai of the court to 
give the spécial requests presented by the défense, and to certain por- 
tions of the charge as given. The requests which were proper and 
pertinent were either given as requested or covered by the gênerai 
charge, and counsel bas not been able, in our opinion, to point out 
any portion of the charge excepted to at the time which was erroneous. 

The judgmcnt is afîfîrnied. 

NOTE. — The followhig are tUe ophiion of Tayler, District Judgc, on de- 
murrer to the ij\dictnient, and tiie charj^e to the .jury: 

TAYLKli, District .Iud,i.'e. The indii-tmcut in this crise contaiiis 52 counts. 
The défendants hâve flled a denuirrer to ail of the conuts of the indictraent, al- 
lesing différent srounds. according to the character of each. Ail of tlie counts 
are based on section 5200 of the lievised Statutes of the t^nlted .States |U. S. 
Coinji. St. ]!)0], p. .'UOTI. The tirst, secon<l. and third counts cliarse the de- 
fendant Ilayw, président of the (ialion National liank, with unlawfull.y issuing 
and puttinpT forth. as siich ofticer. a certain certificate of deposit, witliout the 
autliority of the board of ditectors, with intent to injure and defrnud the 
bank, and charge the défendant l'IlckinRer with aiding and abc-tting Ilays in 
the saïue transaction, (,'ounrs ;i2. :',:',. '-'A. ;',."), and .'!(> are of tlie same character 
as 1, 2, and 3, except that bills of exchauge, instead of certificates of dcp<isit, 
were issned. 

The claim is made l)y the défendants that tlie offense is not described suf- 
ticiently, and that the averments of the several counts do not constitute a 
crime ;* and especial stress is laid upon the fact that it nowliere appears In 
thèse counts how any inisit])))lication of funds occurred, or that the bank lost 
any money by reas<:)n thereof. It is sullicieut to say that the allégations are 
in the language of the statute, and that tliey describo tlie particular act which 
is clainied to be unlawful. The gênerai avernient that it was done with in- 
tent to injure and defraud tlie bank is snliicient to complète the criminal act. 

The demurrer objtH'ts to t'ounts 11 to 1(>, inclusive, and to counts .37 to 4.5, 
inclusive, which relate to the discount of notes and drafts tiy the défendants: 
the notes and drafts being unsecnred. and the tnakers and indorsers of thera 
kuown to bc insolvent. Objection is made tliat there is no avermcnt that 
Hays diseounted this paper without the knowledge and consent of the Iward 
of directors. I do not think this avermcnt nwessary, and it wonid not be 
less criminal, done with the knowledge and consent of the board of directors, if 
the défendants and the board of directors did it uiider the circunistances which 
the iudictment avers existed in connection with the action, of the défendants. 
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It appears, from tbe avermeiits of thèse counts, that tho défendant Ilays mis- 
applled money and funds of tbe bauk by discounting tbese notes. Counts 12, 
13, 14, 15, l(i, 40, 47, aud 48 cbarge misai)i)ropi-iation by tbe discounting of 
worthless paper and plaeing tbe sanie to tbe crédit of tbe Fliekinger Wbeel 
Company ; but it Is insisted tbat, because tbei'e is no cliarge tbat tbe monoy 
was wlthdravvii from tbe bank, tbe bank did not suffer, and no crime was 
committed. It may be tliat sucb an act is uot cri minai under section 520!), 
but I am constraiued to believe tbe coutrary. Sucli seems to be tbe efîect of 
tbe décision of tbe court in Kleger v. United States, 107 Fed. i)lG, 47 C. C. A. 61, 
and reasons additlonal to tbose given by tbe court in tbat case occur to me why 
tbe crimlnal act is completed wben a note known to be wortbless is passed to 
tbe crédit of a depositor. Tbe fund is then suhject to tbe order of tbe de- 
positor, and it may or may not be witbdravvn ; but, luitil by some act of re- 
pentence on tbe part of tbe gullty officiai, or by some act of vigilance on tbe 
I^art of some otber officiai, tbe crédit is witbdrawu, its amouut remaius as 
absolutely subject to tbe control of tbe depositor as if tbe crédit was in ail 
respects unimpeacbable. 

Tbe objection to tbe reniaining counts is covered by tbe objection made to 
some of tbe otber counts — tbat tbere is no avermont that tbe misappllcation 
or misappropriatiou of tbe funds was done witbout tbe knowledge and con- 
sent of tbe association or its board of directors. On tbis point I bave already 
Indicated my opinion. 

Tbe demurrer is tberefore overruled. 

Charge to Jury. 

I feel that, as you bave listened to tbe proceedings of tbe trial of tbis caso 
thus far with tbe patience aud intelligence which its importance requires, 
you will proceed now to tbe iinal work wblcb you bave to do in respect to it 
under tbe direction of an enlightened conscience and ail tbe powers of mind 
wbich you possess ; and in so doing I do not doubt at ail but tbat you will 
arrive at a conclusion satisfactory to your judgnient and to your conscience. 
There is no otber tribunal or arbitev that you are called upon to satisfy. A 
conclusion wbich to yourself, bonestly and intell igently cousidering the whohi 
case, is satisfactorj', is tlie only conclusion and tbe bcst conclusion which tho 
law expects jurors to come to. 

Tbe indictment in tbis case, in 52 counts, charges tbat Otho Tj. Hays, wbile 
and as président of the Galion National Bank, of Galion, Obio, committed cer- 
tain offenses against tbe law of the United States, at Galion, in tbis division 
and district, between tbe 9tb day of Juiie, 1003, and tbe ISth day of Febru- 
ary, 1904. Tbese crimes, so charged are of varied character, and will be more 
fully described and commented upon as I proceed with tbis charge. In ail of 
thèse counts, the défendant Kdward Fliekinger is charged with aiding and 
abetting Otho L. Hays in the commission of each of the offenses at the time 
and place stated. 

Before proceeding to a more deflnite stateincnt of thèse offenses, and of the 
rules by wbich you are to be controlled in a considération of the facts, it will 
be advantageous to lay down a few gênerai propositions which affect your 
détermination of the questions submitted to you. You know, of course, gentle- 
men, tbat tbe lav*' applicable to tbis case, determining tbe construction and 
effect to be put upon the facts, is given to you wholly by tbe court. What the 
facts are is to be deterniined by you. If it should appear, at any time during 
this cbarge, that tbe court seems to bave an opinion as to what a fact is or 
wbat the facts are, you will imderstand that that apparent conclusion or state 
of mind of tbe court is not at ail to weigii with you in determining what tbe 
facts are. In tbe fédéral court, the court bas a right to bis opinion, and he 
may, and sometimes does, express it, on tbe facts ; but tbat does not at ail ex- 
clude, nor must it interfère with, the province of the jury to détermine for 
yourself wbat the facts really are. 

As I bave said, tbe détendant Otho L. Hays is charged with the commission 
of the several offenses, and tbe défendant Hdward Fliekinger is charged with 
aiding and abetting Hays in their commission. An "aider and abettor" is one 
wbo advises, counsels, procures, or encourages aiiotber to commit a crime, 
wbether persoually ijresent or not at the time and place of tbe commission of 



FLICKINGER V. UKITED STATES. 9 

the offense ; and the défendant Flickinger wonld be giijlty under any count of 
this indlctment If the juvy found that Ilays had committed tbe offense charged 
in the count and that Flickinger had advised, counseled, procured, or eneour- 
aged Hays to commit the crime. You will observe, from this définition of aid- 
ing and abetting, that the défendant Fliclvinger could not be convicted of aid- 
ing and abetting Hays, if Hayshimself was not guilty of committing the crime 
in the commission of which it is charged that Flicliinger aided and abetted ; 
and, of course, it might be that Hays was guilty of committing one of the 
crimes charged in the indictment, and Fliclilnger uot guilty of aiding and abet- 
ting him. ïlie answer to both of thèse questions dépends wholly upon tlie 
testimony in tlie case. In conséquence of this rule of law, defining tlie rela- 
tions between the principal and one wlio aids and abets him, it nmy be that 
the language of my charge will seem to be directed' chiefly to the éléments that 
constitute the commission of the crime by the principal. So that will not mis- 
lead you. 

In considering the évidence and in your endeavor to arrive at a conclusion 
as to the guilt or innocence of the défendants, or either of them, you will eon- 
stantly bear in mind that the mère faet that an indictment bas been found 
against them is not aocompanied by any presumption whatever that they are 
guilty. Thèse défendants, lil^e ail défendants in criminal cases, are presumed 
to be innocent until the contrary appears by proof that satisfles the jury beyond 
a reasonable doubt that they are guilty. This presumption of innocence, con- 
tinuing wlth the défendants until removed by such évidence, is one of the 
.safeguards of our iurisprudence, and is a real, and not a fanciful, right. The 
défendants are entitled to its protection ; and you will not permit any consid- 
ération, either of public interest or otherwise, to interfère with its application 
to this case. 

I am asked by the défendants to charge, and I do charge: The défendants 
are charged in the indictment with misapplying the funds of the Galion Na- 
tional Banlc, one as principal and the other as aider and abettor, with intent 
to injure and defraud the bank. The l^w présumes the défendants innocent 
of any intent to defraud or injure the bank, and the burden of proving such. 
intent beyond a reasonable doubt is upon the government. and unless it bas 
done so the défendants must be acquitted. A reasonable doubt is not a mère 
jjossible doubt, because everything relating to human affairs, and depending 
upou moral évidence, is open to some possible' or imaginary doubt. It is that 
State of the case which, after full considération of ail the évidence, leaves the 
minds of the jurors in such a condition that they caimot say they feel an abid- 
ing conviction, to a moral certainty, of the truth of the charge. Every person 
is presumed to be innocent until he is proved guilty. If, upon such proof, there 
is a reasonable doubt remaining, the défendant is entitled to the beneflt of it 
by acquittai. It Is not sufficient to establish a probabllity, though a strong 
one, that the fact charged is more Ukely to be true than otherwise ; but the 
évidence must establish the truth of the fact to a reasonable and moral cer- 
tainty, a certainty that convinces and directs the understanding and satisfles 
the reason and judgment of those who are bound to act conscient iously upon it. 
To put it brlefly in another form, if the évidence produeed in this case be of 
such a convlneing character that you would be unhesitatingly governed by it in 
the more weighty and important matters relating to your own affairs, then you 
may be said to bave no reasonable doubt respecting the guilt or innocence of 
the défendants, notwithstanding the uncertainty which attends ail human évi- 
dence. If, after an impartial ooniparison, consistent with and pointing to the 
guilt of the défendants, you bave an abiding conviction of the défendants' guilt 
— such a conviction as you would be willing to act upon in the more weighty and 
important matters relating to your own affairs — then I say to you, you would 
bave no reasonable doubt of their guilt. 

I am also asked by the défendants to charge, and I do charge, as follows: 
It matters not how clearly the circumstances point to guilt, still, if they are 
reasonably explainable on a theory which excludes guilt, then it eannot be said 
that the facts in the case are sufficient to satisfy the jury beyond a reasonable 
doubt of the défendants' guilt ; in other words, ail of the facts proved must 
be not only consistent with and point to the guilt of the défendants, but the 
facts must be Inconsistent with their innocence. 



10 150 FEDERAL REPORTEIl. 

I am asked by tlie défendants to cliarge, and I do charge yoii, as follows : 
If, after considération ot the wliole case, any one of tlie jury should entertaiti 
a reasouable doubt of tlie guilt o£ tlie défendants, or eltlier of tliem, it is the 
duty of sueh juror not to vote for a verdict of guilty as to sucb défendants 
or défendant. I give you that charge, with this a<3ditional injunction : That 
if, after a considération of the whole case, fully, carefnlly, and honestly given, 
after comparison with his fellow jurors, with a view of arriving at an houest 
conclusion, still one of the jury should entertain a reasonable doubt of tli<! 
guilt of the défendants, or either of tlieui, it would theu be the duty of sucli 
juror not to vote for a verdict of guilty. 

It is proper at this point, and before we proceed to a detailed examination 
of the charges, and of the évidence offered by the governnient and the défend- 
ants, for me to say to you In a gênerai way that évidence lias beeu présentée! 
hère of acts and déclarations of botli Hays and Flickiuger, done and said in 
the absence of the other. I saw to you that, if it appearg, b.y satisfactory 
proof, that a design was formed by both. of thèse parties to co-o])erate, or to 
assist one another, in the doing of any of the illégal acts charged in the in- 
dictment, then évidence of any act done or déclaration made by one of the dé- 
fendants, in furtherance of the common design to do the illégal act, is compé- 
tent évidence for you to consider against the other défendant. And It would 
follovv that any act or déclaration of either of the défendants after the coni- 
pletion of the illégal act, and not in furtherance of it, would not be compétent 
against the other défendant. Thus, in this case, évidence bas been introdueed 
tendiug to prove that certain déclarations were made l)y the défendant Flicl;- 
Inger a short tiuie after the Gallon National Bank had closed its doors. If 
such déclarations were made, they cannot be considered by you as bearing 
u])on the guilt or innocence of the défendant Hays, since tliey were made after 
the illégal act, if any there was, was done. You wili apply this rule to any 
other acts or déclarations of either of the parties to this indictnient whicli 
you may find were not done or made in furtherance of tlie common design to do 
the illégal act coniplained of in the indietment. 

Section .5200, Rev. St. [tJ. S. Comp. St. 1901, p. .'Î4071. under which this in- 
dietment is drawn, provides as follo\^-s : "Every président, director, casbier. 
teller, clerk, or agent of any association, wlio embezzies, abstraets or willfuily 
mi.sapplies any of tlie monoys, funds or crédits of tlie association; or wlio. 
without authority from the directors, issues or puts in circulation any of tlie 
notes of the association: or who, witliout sueh authority. issues or puts forth 
any certificate of deposit, draws any order or bill of excliange, makes any ac- 
ceptance, assigns any note, bond, draft, bill of excliange. mortgage or decree ; 
or who makes any false entry in any book, report, or statement of the associa- 
tion, with intent. in eitlier case, to injure or defraud the association or any 
other Company, body politic or corporate. or any individual person. or to de- 
<-eive any offieer of the association, or any agent appointed to examine the af- 
fairs of any such association : and every person who with like intent aids or 
at)ets any offieer, clerk, or agent in any violation of this section, shall be 
deemed guilty of a misdemeanor, and shall be imprisoned not less than flve 
years nor more than ten." It will be noted that several différent kinds of 
crimes are deflned by tiiis section. The charges made in this indictnient, we 
flnd upon examination, natnrally classify themselves under two heads : First, 
tliose which charge the wiilfui misapplication of the nioueys, funds. and créd- 
its of the Galion National Bank ; and, second, those which charge the issuing 
and putting forth of a certificate of deposit and certain bills of exchange with- 
out authority from the directors. Those two branches of the law are made the 
subject of this indictnient: The misapplication of funds; and the issuance. 
without authority of the directors, of a certificate of deposit and certain 
drafts, called in the statutes "biiis of exchange." 

I call your attention to the fact that the acts declared criniiiial by the 
section which I read to you a moment ago, and upon which tliis indietment is 
liased, become so when done with intent to injure or defraud the banking as- 
sociation or some other person or corporation. In this case, tlie charge, in ail 
the counts of the indictnient, is that the acts were done to Injure or defr.'vud 
the Galion National Bank. In directing that those offenses, or the acts which 
constitute them, must be committed with intent to injure or defraud the bauk. 
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the statute does not mean that it must be made to appoar that tlie party ac- 
cused had malice or ill will toward the association. ïhese ternis, as used in 
the statute, mean nothing more tlian tliat the gênerai intent to injure or de- 
fraud always arises, in contemplation of law, when one willtully or intention- 
ally d.o«s that which is illégal or fraiidulent, and whicl), in its neccssary and 
natural conséquences, must injure anotlier ; se that, while thèse offenses of is- 
suing and putting forth a certificate of deposit, and of drawing bills of ex- 
change, without authority of the directors, and of willful misaiiplicatiou of 
moneys, funds and crédits of the bank. must be committed by the accnsed with 
intent to injure or defraud the association, that intent may be sho^yn, or uiay 
be conclusively presumed, from the doing of wrongful, fraudulent, and illégal 
acts, which, in the neccssary résulta, naturally produce loss or injury to the 
association. 

The law présumes that every man intends the legitimate conséquences of bis 
acts. Wxongful acts, knowingly or intentionally committed, can neither be 
justifled nor be excused on the ground of innocent intent. The eolor of the 
act done, with knovvledge of its natnral and neccssary resnlts. dctennines the 
complexion of the intent. If, therefore, the moneys, funds, or crédits of the 
Galion National Bank are shown to hâve Ik'cu willfuUy misapplied, as charged 
in tlie several counts of the indictment, by the défendant ITays, as président 
of the bank, and if it be further shown that the défendant Flickinger aidcd 
and abetted therein, and that the said moneys, funds, and crédits were con- 
verted from the use of the bank to the use of the parties named in the several 
counts of the indictment, whereby, as a neccssary, natural, or legitimate con- 
séquence, the association's capital is rednced. or placed beyond the contiol of 
its directors, or its ability to meet its engagements or obligations or continue 
its business is lessened or destroyed, the intent to injure or defraud the bank 
must be conclusively presumed. Acts in\olvi)ig sucli conséquences, when 
knownigly and wrongfnlly committed, establisli the guilty intent to injure or 
defraud mentioned in the statute, and disclose inoral turpitude utterly incon- 
sistent with an innocent intent And the sanie rule of construction should be 
by you applied in the considération of the counts charging the uniawfvil is- 
suing, without the authority of the directors, of the certificate of deposit and 
of the drafts mentioned in the indictment. 

Further, in this connection, I instruct you, with référence to the ternis "witli 
intent to injure or defraud," that ordinarily the intent with whicli a man 
does a criminal act is not proclaimed by liim. Ordinarily there is no direct 
évidence by which a jury may be satisfied, from the déclarations of one charged 
with crime, as to what he intended when he did a certain act. The statute 
does not mean that it must be made to appear to tlie jury, by proof which côn- 
vinces their minds beyond a reasonable douht, tliat the défendants had malice 
or ill will toward the bank, or that they intended to wreck it. The Intent 
to injure or defraud, contemplated by the statute, is not inconsistent with a 
deep and abiding interest on the part of the accnsed in the prosperity of the 
bank and a sincère désire for its ultimate success and welfare. 

The counts charging misapplicatlon of funds describe such misapplication, in 
certain forms, as follows : In counts 4, 5, G, 7, 8. 0, 10, and 11, by discounting 
certain notes of the Flickinger Wheel Company for the use and benefit of, and 
crediting the proceeds to, the wheel company ; the wheel company and the in- 
dorsers of the several notes being then aud there wholly insolvent, as Xlays and 
Flickinger then and there well knew. In counts 12, 13, 14, 15, 16, 17, and 18, 
by discounting certain notes of the Decatur Buggy Company for thé benefit of, 
and crediting the proceeds to, the Flickinger 'Wheel Comiiany; the wheel com- 
pany and the buggy company being then and there wholly insolvent, as Ilays 
and Flickinger well knew. In counts 46, 47, and 48, by discounting sundry 
notes of diffierent coneerns for the benefit of, and crediting the proceeds to, 
the Flickinger Wheel Company ; the wheel conit)any and the makers of the 
notes being then and there wholly insolvent, as Hays and Flickinger then and 
there well knew. In count 49. by discounting for the benefit of, and crediting 
the proceeds to, the Galion Wagon & Gear Company, a draft of the Galion 
Wagon & Gear Company; the maker and acceptor being then and there wholly 
insolvent, as Hays and X^lickinger then and there well knew. In counts 50j 51, 
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and 52, by discoiinting certain notes of the Galion Wagon & Gear Company to 
the Flieliinger Wlieel ComiDany for the benelit of, and crediting tlie proceeds 
to, the Plickinger Wheel Company ; both of said companlcs being at the tlmc 
wholly insolvent, as Hays and iMlelungor then and tiiere well kuew. In 
counts 19, 20, 21, 22, 23, 24, 25, 2G, 27, 28, 29, 30, and 31 l)y paying ont of the 
fundsof thebanlî to the Decatur Buggy Company on the order of the Fliclîinger 
Wheel Company, the aniounts of the several clioclis desevibed in tliese couuts ; 
the Fliekinger Wheel Company not having. at the time the clieclis were paid, 
any fnuds on deposit in the bank to its crédit, and the Fliekinger Wheel Com- 
pany heing then and tliere insolvent and entitled to no crédit from said bankins: 
association, as Hays and Fliekinger both then and there well knew. In counts 
37, 38, 39. 40, 41, 42. 43, 44, and 45, by discounting and passing to the crédit 
of the Fliekinger Wlieol Company the proceeds of certain drafts therein de- 
scribed, aggregating some $57,000, which drafts the indictment charges were 
worthless, unsecured, false, fictitious, frandnlent, and unanthorizod, and that 
the Fliekinger Wheel Company \vas insolvent, whicli facts, it is charged, wero 
known to the défendants. 

It will thus be seen that, iinder the gênerai classification of the charge of 
misapplication of fnnds of the bank, several diiïcvent fornis of offenses are de- 
scribod. As respects ail of thèse charges of misapplication, the same gênerai 
rules of law are to be applied, with some iidditional rules respeeting those 
misapplicatious inclnded in the counts charging such niisav)plication by tlie 
discounting of drafts on the Vehicle Wheel Club. We will therefore tirst con- 
sider the rules applicable to the charges of discounting paper of the Fliekinger 
Wheel Company, the Decatur Rnggy Coni])any, the (Jalion AVagon & Gear C^om- 
pany, the several notes described in couuTs 40. 47, and 48. and the checks of 
the Fliekinger Wheel Company to the order of the Decatur lînggy Company. 
drawn on the aceount of the Fliekinger W'iieel Compau,Y, and paid when the 
Fliekinger Wheel Company had no fnnds to its crédit, and when it is charged 
it was entitled to no crédit and was insolvent. In order that the défendant 
Hays may be found guilty on any one of thèse conuts of thus applying the 
funds of the bank. it ninst appear, by proof wliieh satisfles you beyond a rea- 
sonable doulrt, that at the time of the commission of bis several acts the sev- 
eral concerns liable on the partieular paper on aceount of which crédit was 
given were insolvent, that Hays knew tliey were insolvent, and that lie gave 
the crédit, and thus misapplied the funds of the bank, for the purpose of iu- 
juring or defrauding the bank. 

It is not a misapplication of the funds of a bank, as tliat term is usod in tho 
law, merely that one should give crédit to an insolvent person or corporation : 
nor is it a misapplication of the funds of a bank for one merely to honcn- a 
cheek of a depositor at a time when there are no funds to the crédit of the 
dejiositor. In either case, the élément of an intent to in:iure or defraud the 
bank must exist ; and that élément does not exist if the person who docs the 
act complained of does it in good faith, with the expeetation that, in the one 
case the note which was discounted will be paid, or, in the othcr case, that the 
overdraft of the depositor's aceount will be made good. It is wholly a ques- 
tion of intent. and of good faith. It is impossible to look into the mind of a 
man. to discover what intent therein lies, or what its aetual state is. We can 
.ludge only by eireumstances, aided by certain rules of law which expérience 
has sliown to be just and useful ; and it is niy duty to sny to yon, in this con- 
nection, that what the intent of the défendants was in respect to thèse several 
acts, and, whetlier or not tliey in good faitli believed thèse concerns and indi- 
viduals to be solvent, are questions for you to détermine, as best you may, 
from a considération of the facts and surroundiug eireumstances. 

On this question of intent aud good faith, many facts produced in évidence 
must be eonsldered : What did Hays l^now about the business of the concerns 
involved in this indictment? What activity did he display in their business? 
What information came to hini. gi'owing ont of their transactions with his 
bank? What significance is to be given to such letters or statements as he 
may be shown to hâve written or made? What influence on his conduct had 
his interest in the bank, as a large stockholder, on the one hand? How great 
was his interest in thèse concerns, on the other? Thèse are eireumstances 
which you should consider in interpreting ail the évidence in the case, and es- 
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pecially in respect to the subject of his knowledge and of his good faitb. So, 
upon thèse counts to which 1 bave just referred, you will consider tbe knowl- 
edge which the défendant Hays had, and the Knowledge wbieb the détendant 
Flickinger had, and if you find that honestly and in good faith they believed 
thèse comierns to be solvent, and in discounting tliese notes and paying thèse 
cbeeks had no intent to injure or defraud the Ijank, then you should return a 
verdict of not guilty witb respect to the counts to which I hâve referred. 

1 ani asked by the défendants to charge, and I do charge, wbat is perhaps 
a mère ainpliflcation of what I bave already said: ïhe burden of proving that 
the défendants are guilty, under the counts of this Indictnient eharging theui 
witb allowing an overdraft or overdrafts to the l'iickiuger Wbeel Company, 
beyond a reasonable doubt, is upon the government, and it is incumbent upon 
tbe government, in order to prove the charges of allowing an overdraft or 
overdrafts, to prove beyond a reasonable doubt that the défendant Hays, as 
the président of the Galion National Bank, in so doing did not act in good 
faith, and that at the time of allowing such overdraft or overdrafts he did 
not believe. and had no reasonable grounds to believe, that the money could be 
repaid, and that be intended by the transaction to injure or defraud the bank, 
and that the défendant Flickinger aided and abetted him in so dolng; and in 
connection with thèse charges you should look to ail the évidence as to the 
condition of the account of the Flickinger Wheel Company with the Galion Na- 
tional Bank before and subséquent to the time of allowing thèse overdrafts in 
dctermining the good faith of the défendant Hays. And the gênerai prinei- 
]ile that runs through that charge, tbus requested, is applicable upon ail classes 
of oifenses eharged in this indictnient. 

We come now to consider the remaining counts under the gênerai charge of 
misapplication of the funds of the bank, namely, those counts which refer to 
the drafts made by the Flickinger Wheel Company on the Vehicle Wbeel Club, 
and accepted by the Vehicle Wheel Club, by E. Flickinger, président. The 
charge, in ail of the counts referring to thèse drafts, is not only that the 
Flickinger Wheel Company, the drawer, was insolvent, but that the drafts 
themselves were flctitious, unauthorized, and fraudulent. The claim made by 
the government is that thèse drafts were drawn by the ï'iickinger Wheel Com- 
pany, through the direct act of the défendant Flickinger, with the knowledge. 
approval, and contrivance of the défendant Hays, wbcn there was no indebt- 
edness whatever, présent or expected, on the part of the Vehicle Wheel Club 
to the Flickinger W'heel Company ; that the drafts vv'cre accepted by E. Flick- 
inger, as président of the Vehicle Wheel Club, without any authority whatever 
from the club, and without any basis of obligation on the part of the club ; 
that this was done in order to injure or defraud the bank — that is, that thèse 
large sums of money were passed to the crédit of the Flickinger Wbeel Com- 
pany, apparently on the faith of tbe acceptance by the Vehicle Wheel Club of 
the Flickinger Wheel Company's drafts. 

The défendants claim that some conversation had occurrcd between Flick- 
inger and some of the mombers of the wheel club, whereby some understanding 
had been arrived at that some of the stock which the ï'iickinger Wheel Com- 
pany had on hand would be purcbased by thèse members of the Vehicle Wheel 
Club. A large number of the members of the Vehicle Wheel Club — if not ail 
of them — hâve testified that the wheel club had no arrangement whatever with 
Flickinger for the purchase of any of tbe stock of the wheel company, and 
had entered into no contract and incurred no obligation to take it. Nor do I 
understand that either of the défendants claim that any such contract was 
made or obligation created, but that the basis of thèse drafts was some exist- 
ing or expected indebtedness on the part of some individual member or mem- 
bers of the club, growing out of his purchase or agreement to purchase some 
of the stock of the wheel company for his own use and beneflt. If this be true. 
then I say to you that thèse drafts, tbus accepted and discounted for the ben- 
eflt of the Flickinger Wheel Company, were, in so far as they purported to be 
the paper of the Vehicle Wheel Club, or paper on which that club could in 
any respect be held liable, flctitious, and known to be such by the défendants ; 
and if the défendant Hays procured this flctitious paper to be thus made, and 
discounted it in the Galion National Bank for the benefit of the Flickinger 
Wheel Company, with the purpose of defrauding the bank, then I say to you 
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that he vvould be guilty of tlie eriine chargea in tl:e counts in wliich tliis paper 
is described. ïhls would be true if tlie défendant llays had no reason to be- 
lieve that the Vehicle Wheel Club was itself responsible for the aniouut of 
thèse drafts and had authorized the acceptance of theni. 

Whether or not the discounting of this paper was done for the purpose of 
defrauding the banJi dépends upon the évidence in the case, and your détermi- 
nation of its effect in the light of tlie rules of law whi<'h I hâve already giveu 
and will now proeeed to give you. If this jjaper was thus procured to bo niade 
in such form as to make it appear that the Vehicle Wheel Club was primnrily 
responsible for Its payniont, in order to deceive the directors of the banlv, or 
any other person wlio had the right to examine its securities, and if it was 
procured to he so made because the défendant Mays linew, or had reason to 
kuow, that, if the facts were known by persons having authority in respect to 
it, such paper would not be discounted for the benefit of the Flickinger Wlieel 
Company, and injury to the bauk resulted thereform, then such act would he 
a fraud upon the bank of such character as would make the défendant Ilays 
guilty of the crime of misapplying the funds of the bank. And if Ilays was 
so guilty, and the défendant Flickinger aided and ahetted him in the aecom- 
plishment of this act or purpose, he (Flickinger) would be guilty, as eharged 
in thèse counts of the indlctnient, as such aider and abettor. 

Whetber or not such a purpose to defraud the bank existed is to be gathered 
by you from ail the testimony. Do the circumstances surrounding the niaking 
of thèse drafts indicate an honest, or a dishonest, purpose on the part of thèse 
défendants? Was this transaction carried on iu the way in which it was car- 
ried on, so as to deceive the directors itito the belief, if they examined tlie 
drafts, that the Vehicle Wheel Club was responsible upon thein, when, in fact, 
it was not? Is any signiflcance in that connection to be attached to the fact 
that the défendant Ilays eaused a rubber stamp to be made, and the im]ires- 
sion of it priuted on the face of the drafts: "Accepted. Vehicle Wlieel Club, 

■ — , Près."? What was the purpose of this whole transaction, viewed in 

the light of the surrounding circumstances? It is for you to say. If it was 
for the purpose of defrauding the bauk, then the défendants are guilty luider 
thèse counts of the indictment. Irrespective of the circumstances to which I 
hâve juRt referi'ed, relating to the alleged fictitious and fraudulent character 
of thèse drafts. the other propositions of law which I bave laid down in re- 
spect to this gênerai branch of the case apply; that is to say, the défendant 
Ilays would be guilty of a misapplication of the funds of the bank, growing ont 
of the crediting of the proceeds of thèse drafts on the Vehicle Wheel Club to 
the Flickinger Wheel ComiVany, if, at the time the firoceeds were so eredited. 
the Flickinger Wheel Company was insolvent, and Ilays knew it, and did the 
aet of thus crediting the paper of an insolveiit person with intent to defraud the 
bank. 

I eome now to the second gênerai branch of the case, namely, to those counts 
of the indictment wherein it is eharged th,at the défendant Hays. with the de- 
fendant Flickinger aiding and abetting hiro,, issued. without authority of the 
board of directors, with intent to defraud the bank, first, certain drafts de- 
scribed in counts H2, 3.S. 34, 3-5, and 36: and. second, a certain eertificato of de- 
posit referred to in counts 1. 2. and 3. It is not the contention of the gov- 
ernment that the défendant Hays was not authorized to issue drafts and cer- 
tificates of deposit ; and I say to you that, while there was no spécifie author- 
ity given by the board of directors to Hays to issue thèse obligations of the 
bank. yet he had authority to issue drafts and certiflcates of d*posit. H!s au- 
thority in this respect arose out of the général conduct of the business Of the 
bank; but he did not bave authority to issue drafts or certiflcates of d^pôslt. 
exeept in aecordance with the custom bf the bank. and no action of the di- 
rectors could authorize him to issue drafts or certiflcates of deposit for the 
purpose of injuring or defrauding the bank. 

As respects the drafts referred to iii counts 32, 33, 34. 35, and 36, they were 
issue*, four of them to the Decatur Bugg^' Company, and one to Elwood, who 
was at the time président of the Decatur Bug^ Conijiany. As to thèse, the do- 
fendant Hays daims that they are exactly similar transactions to those de- 
scribed in counts lf> to 31, inclusive, and l'epresentetl the proceeds of certain 
commercial paper recel ved by the Decatur Buggy Company in the usual course 
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of business, and by it sent to the Fliekinger Wheel Company, to be disconnted 
in the Galion National Bank on the indorsenient of the Flickinger Wheel Com- 
jiany for the benefit of the Decatur Buggy Company ; that in the cases de- 
seribed in counts 19 to 31, inclusive, to which 1 hâve already referred, the pro- 
ceeds of this connuercial paper were passed to the crédit of the Flickinger 
Wheel Company, and the Flickinger Wheel Company thereupou made checks 
to the Decatur Buggj' Company for the aniount of the proceeds. As I hâve al- 
ready stated, the crime alleged in counts 19 to 31, inclusive, is based upon tho 
j)ayment of thèse checks when the Flickinger Wheel Company did not bave the 
amount of them to its crédit. As to the drafts referred to in counts 32 to 36, 
inclusive, they likewise represented proceeds of this commercial paper of the 
Decatur Buggj' Company, indorsed by the Flickinger Wheel Company ; but, on 
account of the absence of the défendant Flickinger, there was no one author- 
ized to draw the checks of the Flickinger Wheel Company and therefore, in- 
stead of passing the proceeds of this commercial paper to the crédit of the 
Flickinger Wheel Company, in three instances drafts on the Commercial Na- 
tional Bank of Cleveland, and in the other instances an order on the Galion 
National Bank itself, were sent directly to the Decatur Buggy Company by the 
défendant Ilays, and in due course of business were paid out of the funds of 
the Galion National Bank. Now I say to you that if, at the time that Hays 
made thèse drafts, be disconnted the paT)er of the Decatur Buggj' Company in 
the bellef that the paper was good and would be jiaid, then I say to you he 
acted in good faith and with the autbority of the board of directors; for, un- 
der the custom existing in that bank, lie liad authority to discount such pa- 
l)er, and to pay to the company entitled to the proceeds the amount coming to 
it, either by passing such proceeds to the crédit of its account, or by giving it 
drafts on the bank's correspondents. 

C'oimts 1, 2 and 3 refer to a certificate of d<>]iosit for .flO.IMiO. issued tmder 
the direction of Ilays on the 12th day of .Tanuary, 1901. to the défendant Flick- 
inger. The first count charges the unlnwful issue, the second couut charges the 
unlawful putting forth, and the third eouiit charges tbe unlawful issuing and 
])utting forth. of this certificate. If a crime was comiiiitted by either or both 
of thèse parties in respecit to this certificate, undfT tliis indictment only one 
crime was committed. The tliree counts are put into tbe indictment for the 
purpose of cbarging the same offense in several différent ways. If you should 
find, nnder the instructions that I bave given you and ani about to give you. 
that the défendants committed tbe crime of unlawfully issuing. or putting forth, 
or both. this certificate of deposit, you will bave fierformed your duty if you 
find them guilty on any one of thèse three counts. I hâve already told you 
that the défendant Hays had gênerai authority to issue certiflcates of deposit: 
that is to say, he had autbority to issue certiflcates of deposit in the usual 
course of biisiness, aceording to the cnstoni of bauking as carried on in that 
l)ank. But he did not bave atithority to issue certificates of deiiosit in violation 
of ordinary banking metliods, with intent to conceal froni the directors the fact 
that they were so issued. and with intent to injure or defraud the bank. The 
défendant Hays claims that tins certificate of deposit was issued to the de- 
fendant Fliclîinger on the faith and tbe basis of a note for a like amount which 
tlie défendant Flickinger then and there gave to the bank. that he believed 
Flickinger to be solvent, that he took the note in good faith. and that, as It 
was a note drawing 6 per cent, intorcst. the same rate which the certificate 
drew, the proceeds of that note, which Fliclvinger was entitled to bave passed 
to bis crédit, would be .$10.000, and tbns fnrnish a proper basis for the issu- 
ance of the certificate for that amount. 

It is in évidence that for some reason this note was not eutered in the dis- 
count register, that the certificate of dejiosit did not bave the regular sériai 
number which a certificate of deposit of that d.'ite would in the ordinary course 
of business bave, and that the certificate of deposit was not entered on the 
books of the bank, aceording to its custom. Wbether thèse circumstances are 
expia ined to your satisfaction is wholly a question for you to détermine. Tbe 
défendant insists that the purpose of issuing tlie certificate, on the faith of 
the note of Flickinger. was to provide funds with which to wijte out, to that 
extent, an overdraft of the Flickinger Wheel Comi)any, then existing. Tlie 
goverimient claims that the failure to enter the note on the discount register 
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of the bank, and the failure to enter the eertiflcate of deposit on tbe certiflcate 
of deposit account, were a mère device whereby Hays Interided to conceal f rom 
the directors of the bank, or the bank examiner, or both, the fact that such 
note had been taken or sueh certificate issued ; tbat the certiflcate was in- 
tendéd to be used tempera rily ; ahd that, wben returned, or taken care of other- 
wise than by the bank itself witli it& owii funds, the Plickinger note and tho 
certificate could be destroyed, and thus ail knowledge of the existence of the 
transaction be obliterated. 

The amotint of this being $JO,000, it was an amount In excess of 10 per cent. 
of thè capital stock of the bank, and therefore Illégal, but not criminal ; that 
is to say, the law forbids the liability.of any one person to the bank, for money 
boi'rowed, in excess of one-tenth of. the capital stock actually paid in. Now, 
was this certificate of deposit issued by Hays without authority of the direct- 
ors, and with intent to injure or defraud the bank? Under ail the évidence 
bearlng on this branch of the case, do you bélieve that Hays in good faitii be- 
lieved that he was authorized by the board of directors to issue a certificate 
of deposit for $10,000 in return for Flickinger's note of a like amount, due in 
six months, the certificate to be used as collatéral security for Hays' note in 
the Sandusky bank, and the proceeds to be eredited to the account of the 
Flickinger Wheel Company? If you believe that Hays did so believe that he 
had authority froni the board of directors to issue such a certificate of deposit, 
then he would not_be guilty of the offense charged in counts 1, 2, and 3 of this 
indictment. In answering that question, you may consider whether or not the 
défendant Hays then had any opinion, belief, or conviction as to what would 
be the action of the board of directors if this proposed transaction had been 
called to their attention, together with a knowledge of ail of the business of 
thèse concems of which Hays had knowledge. If Hays believed that, if the 
board of directors was in possession of ail the information which he possessed 
about the Flickinger Wheel Company and the bank, they would not hâve con- 
sented to the issue of this certiflcate of deposit, then I say to you that the 
certiflcate was not issued with the authority of the board of directors ; and If 
the natural and necessary conséquence of the act of issuing it was to injure or 
defraud the bank, then I say to you that he would be guilty of the offense 
charged in counts 1, 2, and 3. 

It is not absolutely required that the proof should show as to any particular 
count in the indictment, that the exact amount charged in sueh count as hav- 
ing been misapplied was.in fact misapplied ; but. if ail the other éléments nec- 
essary to constitute the offense are présent, proof of the misapplication ol less 
than the full amount charged is snfflcient. It is your duty as jurors to try 
the défendants on the charges made against them in the indictment, and to dé- 
termine their guilt or innocence from the testimony. You should not be moved 
from your duty by any sympathy, either for the défendants or for their re- 
spective familles, however natural it may be for you to feel sympathy for the 
persons most nearly concerned with the resuit of your verdict. Nor should 
you, by any impulse to perform a public duty, be led to bring in any verdict 
which is not fully justified by the évidence. You wiU consider this case wholly 
without regard to the conséquences of your verdict. You are hère to détermine 
this case iiccordlng to the law and the évidence, and according to them alone. 

I hâve already called your attention to the fact that counts 1, 2, and 3 refer 
to the same transaction, and that, if you flnd the défendants guilty of the 
crime thereln charged, a verdict of guilty as to one of such counts is suflîcient. 
So, also, you will discover, when j'ou examine the indictment, that some of the 
counts duplicate the offense ; that is to say, certain notes or other instruments 
may be separately the subjeet of certain counts, and later on ail of the notes 
of a certain class may be joined in a single count of the indictment. It will 
not be necessary for you to return verdicts of guilty both upon the counts 
based upon the separate instruments and upon those based upon the instru- 
ments where ail are joined in a single count. 

If you should find the défendants guilty on ail of the counts of the indict- 
ment, it will be suflîcient for you to return a verdict that they are guilty as 
they stand charged in the inarctment. If you flnd the défendant Hays only 
guilty on ail of the counts of the indictment, then you should find a gênerai 
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verdict of guilty against Hays, and a gênerai verdict of not gnilty agalnst 
Flickiuger. If you find tliem, or either of them, guilty on sonio counts, and 
not guilty on otliers, you will so indieate yoiir finding by your verdict. 

As I bave heretofore said, you cannot flnd tlie défendant Fliekinger guilty 
on any count, unless you shall also find the défendant Ilays guilty on the same 
count. 
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(Circuit Court of Appeals, Eighth Circuit. November 7, 1000.) 

No. 2,367. 

1. PeINCIPAL A^'D SuBïrrY— SURETTSIIIP AND GUARAKTY— ClIAKAOrER OF CoN- 

TBACÏ. 

The contract of suretyshlp is not that the obligée will see that the 
principal obliger pays his debt or fulfllls his contract, but that the sure- 
ty will see that the principal pays or perforins. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, § 1.] 

2. Same— CoNTRACTS of, Constetjed by Same Ruées as Other Aqreements. 

Writteu language bas the same significance, and its meanlng is to 
be ascertained by the same rules of law where it is found in the con- 
tract of a surety as where it appears in other agreenients. 
S. SAiiE— Obligation dp Surety Neitiiee Extended nor Reduced by Con- 
struction OR Implication, but to hâve Rational Interprétation. 

ïhe obligation of a surety may not be extended or reduced by con- 
struction or by implication beyond the true meaning expressed by the 
contract. 

His agreement, like other eon tracts, must hâve a rational interpréta- 
tion, which, while It carefully restriets his liability to that which he 
agreed to undertake, does not fail to hold him to that liability which 
by the plain terms of his agreement he promised to assume. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 103, 108.] 

4. Same— Pacts— Conclusion. 

Tenants agreed by a written lease to put into the premises a heating 
plant, to renew the plumbing, to inake ollier iniprovements, and to pay 
taxes and the premiums on Insurance in lien of rent, aud to give a 
bond eonditioned for their performance of tiieir contract and to pay 
for the work and material used in the improvements, to the end that 
no liens should be fastened upon the property by their creditors. They 
gave a bond wlth a surety eonditioned that they would perform ail 
the obligations assumed by them by virtue of the lease, but this bond 
contained no additional condition that they would pay for the work and 
material. Held, the lease and the bond evldenced an express agree- 
ment of the lessees and the surety that the lessees would not only fur- 
nish the heating plant and the plumbing, but that they wo\ild pay for 
the work and material employed therein, to the end that no lien of any 
creditor of theirs should be fastened upon the property, and the surety 
was liable to the lessor for the amount the latter uecessarily paid to re- 
lieve its property from a lien for this labor and material. 

5. Same — altération of Guaeantied Contracw Without His Consent Dis- 
charges Surety. 

Any material altération of the contract guarantied, without the con- 
sent of the surety, discharges him. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 169, 170. 

Discharge of surety on altération of contract, see note to Zeigler r. Hal- 
lahan, 6 C. C. A. 6.] 

150 F.— 2 
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6. Same— Wp.ongful Sukrf.nder of SEcuRirrY Discharges Subett pro Tanto. 

The vvron^'ful suirender by the obligée of security for the performance 
of the obligation guarautied, without the kiiowle<lge of the surety, dis- 
charges liim froiii liability entirely or pro tanto, aceording to the value 
of the security surreudered. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 244-2(i8.;| 

7. La.ndlord axd Tenant— Lea.se— SuRRENnER Terminâtes and Destroys 

KIGIIT.S CONDITIONED ON CONTINUANCE. 

Tlie surrender of leased preinises by the lessee and their acceptance 
by the lessor duriiig the tenu closes the terni and the Icase, and destroys 
ail rights ajnditioned on its eontinuance thereunder. 

[Krt. Note. — For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tc'uant, § 808.] 

8. Same— Surrender Releases from Rent not Due, Aocruikg and to Ac- 

crue, BUT NOT THAT ACCRUED AND DUE. 

Such a surrender releases the lessee from liability for rents accruing, 
but not yet due, from rents to accrue, and from immature obligations, 
but leaves him liable for ail rent acerued and due and for ail obliga- 
tions whose performance is due. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tenant, §§ 788, 789.] 

9. Principal and Surety— Default op Principau. 

There was a lease for a terni of 30 montbs, which expired on 
September 32, 1905, in whlch the lessor granted to the lessees the op- 
tion to purchase the leased premises duriiig the lifetinie of the lease, 
and the lessees agreed that upon their default the lessor might terminate 
the lease and take possession as of its former estate. They gave a 
bond with a surety for the performance of ail their obligations under 
tbe lease, made default. and the surety was notitied thereof in August, 
1004. The defaults continued, and on December 27, 1904, the lessees, 
without notice to the surety, surreudered the leased premises and the 
lessor accepted tliem. Hehl this surrender terminated the lease, but 
it did not relieve the surety from liability for the matured obligations 
of the lessee. because it did not constitute an altération, but an enforce- 
uient of the tenus of the lease. 

The option to purchase ceased with the lease. but the surrender did 
not wrongfuUy deprive the surety of its riglit to subsequently exercise 
this option, because that right was conditioned by the performance by 
the lessees of their obligations guarautied by tbe surety, and the lessees 
and the surety were both in default. 

10. Landlord and Tenant— Surrender— Bffkct on Liability for Rent Ac- 
crued and Rent Acoruing. 

The lien for the work and material used in the heating plant and 
plumbing was fastened upon the property more than a year before the 
surrender, but the suit to foreclose it was peuding, and did not ripen In- 
fo a decree which determined its amount until a few days thereafter. 

HcUl, tne obligation to pay for this lal)or and material, as for rent ac- 
erued, matured before the surrender, which did not release the lessees nor 
the surety from liability therefor. 

IKd. Note. — For cases in point, see Cent. Dig. vol. 32, Landlord aud 
Tenant, §§ 788, 789.] 

11. Same. 

Tbe lessees agreed to pay the taxes of 1904 when they became due 
and payable. One half of them became due and payable on the last 
day of February, 1905, and the other half on the last day of July, 1905. 
The surrender was on December 27, 1904. 

Held the obligation to pay thèse taxes, as for reut accruing, but not com- 
pletely aecrued nor due, had not matured at the time of the surrender, 
and by that act the lessees and the surety were released from liability 
therefor. 
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12. SAirE— SURRENDER BETWEEN RENT DaYS RELEASES FOB CuRRENT PERTOD. 

A surrender between rent days releases tlie lessees aud tlieii- sureties 
from liability for the reut for tlie current period between tbem. 

[Ed. Note. — For cases in point, see (Jent. Dig. vol. 32, Landlord and 
Tenant, i§ 788, 789.] 

(Syllabus by tbe Court.) 

In Error to the Circuit Court of the United State.s for the District 
of Colorado. 

Tlie American Bonding Conii)any of Baltimore, a corf)oration, waa a 
siiroty upon a bond of li. C. ililler and II. G. Bahne, lessees, wbicb was 
conditioned that tbey would perfoim tbe obligations by tboni assuuied under 
the lease. They niade default and a judginent was reiidored against tbe 
Kurety, upon a dirocted verdict in the court bclow, for tbe sum of $10,000, 
the penalty of tbe bond. ïhis writ of error was sued out to reverso that 
judgment. 

Tbe lease was dated March 0, 100.3- Tbe Pueblo Inve.striient Company, a 
corporation, was the lessor, and Miller and Baluio wore the lessees. The term 
of the lease was SO months, from Marcb 12, VM?,, to Septembcr 12, 190.5. 
Tbe proijerty was a hôtel building and tbe grounds upon wbicb it stood. 
Tbe lessor demised the promises to tbe lessees for tbe terni of tbe lease. 
and also granted to them an option to piirchase tbe propcrty for $120,000 
at any time within the lifetime of the lease. In lieu of a cash reut for the 
property, the lessees agreed to niake certain improvements and repairs, to 
pay certain premiiinis for insurance and certain taxes upon the premises. 
Tbey covenanted that they would, as rent for the premises, at once uiwn 
taking possession of the property, "put steam beat in the said liotel including 
seventy-one (71) guest rooms, tbe said steam -hoating idaiit to be in ail re- 
spects first class, compétent and sufflcient properly to beat said rooms, re- 
place the présent bath tubs and closets throughout tlie liotel except in the 
minerai baths witb the latest modem tubs and closets, renew the plumbing 
in said hôtel in first class shape," recarijet the halls and such of the rooms 
as mlght reasonably need it. pay tbe premiums upon $70,000 of Insurance 
upon the hôtel pi'opcrty during the term of the lease so as to Keep it in- 
sured for that amount, pay the taxes assessed against tbe projierty for 
the years 1903, 1904, and the flrst half of the taxes for tbe year l!>0."i. and 
tbat they wotdd perform various other acts not material to this action wbicb 
are specifled in tbe lease. One of the ternis of tbe lease was that if default 
should be made in any of the covenants or agreemeuts to be kept by the 
lessees, except as to such matters as niiglit be under arbitra tion at the time 
of such default, it should "be lawful for tbe party of tbe first part, its 
successor, agent, or assigns or attorney, at its élection, to déclare said terms of 
lease ended and to enter upon said premises or any part thereof, either 
with or without process of law, to re-enter and to expel, remove and put 
out, using such force as may be nec'cssary, the said parties of the second 
part or any other person or persons occupying or ujion said premises, and 
re-gain. re-possess and enjoy said premises as in its first and former estate, 
and shall not in such action be liable to, or indebted for any cause of action 
or damages upon the part of the parties of the second part, tlicir oxecutors. 
administrators or assigns." Another paragrapb of the lease read iu this 
way: "In case tbe said parties of the second part fail to purchase or sell 
the said property at a cash price of one hundred and twenty thousand dol- 
lars within the lifetime of this lease, they will, at its expiration, tuni 
back the said property to the party of the first part or its assigns, with 
ail additions thereto made by them in the way of fiu-niture, fixtures, equip- 
ment ; and, upon the signing of thèse présents, they will give a good and 
satisfactory bond to the party of the first part in the pénal sum of ten 
thousand dollars ($10,000) conditioned upon tbe faithful performance of this 
contraet on thcir part and of ail the provisions therein contained by them 
to be done and performed ; and that they will justly pay for ail material 
and Jabpr nsed or employed in the betterment or repair of said property 
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and to the end tbat no liens of any character shall be placed against the 
said property by auy créditer of the parties of the second part." 

On March 12, l'MS, the lessees, as prineipals, and the bondlng company, 
as Burety, gave a bond to the investment company in the sum of $10,000, 
which recited that the investment company had executed) the lease withi 
the option to the lessees of purchasing at a certain cash price, and that "iu 
and by said lease the said lessees in lieu of a fixed rental for the said prop- 
erty are to do and perfonn certain things in the way of puttiug the said 
hôtel in first class repair, adding steam-heating and electrie light plant tbere- 
to, and make certain payment of taxes and Insurance, to which said lease 
référence is liereby made for the purpose of ascertaining in détail the exact 
obligations assumed by the said lessees thereunder," and covenanted that, if 
the lessees should "well and truly perform the obligations by them assumed 
under the said lease to the true intent and meaning thereof, then this obliga- 
tion to be void and of no efCect, otherwise to remain in full force and virtue." 

The lessors entered into possession of the property at the commencement 
of the term, and remained in possession until December 27, 1904. Prier to 
that date they had made default in the payment of the taxes assessed for 
the year 1003 upon the property and the furniture, in the payment of In- 
surance premiums provided in the lease to the amount of $416, in the re- 
car])eting of the hôtel, halls, etc., to the damage of the plaintifC in the 
sum of $440.40, and, although they had installed a heating plant and re- 
newed the plumbing, they had failed to pay therefor, so that a lien l'or a 
large amount on account thereof had been fastened upon the property by the 
contractor, and he had brought a suit against the investment company to 
enforce this lien. The investment company had notiflod the bondlng company 
that the lessees had failed to pay the taxes for the second half of the year 
100,3, due on Angust 1, 1904, that they had failed to pay the Insurance 
premium on policies of flre Insurance which the lease required them to satis- 
fy, and that this suit to enforce this lien had been comnienced. But the 
bonding company paid no taxes or premiums for insvirance, and did nothing 
to discharge the lien or to défend against it. On December 26, 1904, the 
lessees notifled the lessor that they could not continue to operate the hôtel, 
and that they wished' to tnrn the property over to it on the next day. On 
December 27^ 1904, they refused to continue to operate the hôtel under the 
lease, surrendered the property to the lessor, and it accepted it. The in- 
vestment company sued the bonding company on the bond for the damages 
It sustained by reason of the falUire of the lessees to keep their covenauts 
and recovered the .ludgment assailed. 

John M. Waldron (R. D. Thompson and Peete & Abrahams, on 
the brief), for plaintiff in error. 

Robert S. Gast and Chas. E. Gast, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

A surety who guaranties by his bond the performance by his princi- 
pal of the latter's contract with the obhgee is bound for the fulfillment of 
no new or modified agreement, and any material altération of the bond- 
ed contract without his consent releases him from liability for its ful- 
fillment. The wrongful surrender by the obligée in the bond of securi- 
ty for the performances of the guarantied obligation, without the 
knowledge of the surety, discharges him from liabilty therefor entire- 
ly or pro tanto, according to the value of the security thus surrendered. 
Brown v. First National Bank, 66 C. C. A. 293, 298, 132 Fed. 450, 
455; Brown v. First National Bank, 112 Fed. 901, 904, 50 C. C. À. 
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fi02, 605, oG L. R. A. 876; Bank v. Colcord, 15 N. H. 119, 41 Am. 
]}cc. 685 ; Rogcrs v. School Trustées, 46 111. 428 ; Colebrooke on Col- 
latéral Sccurities (2d Ed.) § 239; Hays v. Ward, 4 John,s. Ch. (N. 
Y.) 12:!, 130. 

liy the terms of the lease, whose performance by the lessees was 
warrantcd b}- the bond in suit, the obligée in the latter granted to the 
tenants, the principals in the bond, the option to purchase the leased 
prcmiscs for $120,000 at any tinie during the lifetime of the lease. 
The surcty in the bond had the right to acquire and to exercise this 
option by discharging the obligations of the lessees to the investment 
Company, the lessor, and by invoking the principle of subrogation. 
The surrcnder of leased premises by the tenants during the term of 
the lease and the acceptance of the property by the landlord, without 
a notice that the latter takes it and vvill hold and use it during the re- 
mainder of the term for the use and benefit of the tenants exclusive- 
ly, closes the term of the lease, and destroys ail rights conditioned up- 
on its subséquent continuance. Prout v. Robv, 15 Wall. 471, 476, 21 
L. Ed. 58 ; Watson v. Merrill, 136 Fed. 359, 3G2, 69 C. C. A. 186, 188. 
69 E. R. A. 719. The term specified in the lease was to expire on 
September 12, 1905, and the lessees and their surety, if they fulfilled 
their covenants, had the right to purchase the property for $120,000 
on or before that date. The surrender of the hôtel by the tenants and 
its acceptance by the landlord on December 27, 1904, closed the term 
of the lease on that day, and deprived the lessees and the surety of the 
right to make that purchase thereafter. 

The first and the chief complaint of counsel for the surety is that the 
court below refused to hold that this surrender, which was made and 
accepted without notice to the surety, discharged it from ail liability 
under its bond. They argue with commanding ability and great force, 
and ingenuity that this surrender modifîed the terms of the lease and 
deprived the surety of the security of the right to purchase between 
December 27, 1904, and September 13, 1905, and that either efifect 
was sufïicient to release it. In support of this position they cite au- 
thorities which sustain the gênerai rules of law which hâve already 
been stated, and Stern v. Sawyer (Vt.) 61 Atl. 36, where, without 
notice to the surety of the tenant, the landlord accepted a release of 
part of the leased premises which he sold for $2,350 and the lessee 
waived the performance of the lessor's covenant to repair, Holme v. 
Brunskill, Eaw Rep. 3 Q. B. D. 495, in which, without notice to the 
surety, the principal released a part of the demised premises to the 
lessor in considération of a réduction of the rent ten pounds annually, 
Brandt on Suretyship & Guaranty, § 429, where a case is cited in which 
a yard, shed, and frame dwelling house were rented for $375 per 
month, and, without notice to the surety for the lessee, the latter sur- 
rendered the dwelling house to the landlord in considération of a ré- 
duction of the rent for the remainder of the premises to $300 per 
month (Penn v. Collins, 5 Rob. [La.] 213), and Warren v. Lyons, 
152 Mass. 310, 25 N. E. 721, 9 L. R. A. 353, in which there was a 
lease for a specified term for a rental of $108.30 per month, and a cove- 
nant by the lessee to pay the same rent as long as he held the prem- 
ises after the expiration of the term, and before the term lapsed the 
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Icssor and the lessée, without notice to the suret}' of the latter, made 
a contract that after the expiration of the terni the lessee should pay 
$1<U) per month while he occiipied the property. In the case last 
ciled the court held that the surety was not Hable for the defaults of 
the lessee subséquent to the expiration of the term, because there- 
after he was in possession under a new lease, and in the other cases 
the courts held that the sureties were discharged from liability. The 
case of Warren v. Lyons is not in point because there is no attempt 
to charge the défendants hère with liability for any default under any 
new lease or under any contract différent from that specified in their 
bond. Ail the breaches of covenant for which it is liable hère occurred 
before the surrender of the premises. The other authorities cited fail 
to control this case because it falls without the rule of law which gov- 
erns them. That rule is not that an enforccment, but that an altéra- 
tion of the terms of a guarantied contract, without notice to the surety, 
discharges him. The case at bar is one of enforcement of the con- 
tract assured. Those cited are cases of material altération of the terms 
of the guarantied agrecments. In the three cases of partial release the 
lessees were not in default, and the lessors had no right to the releases. 
The lessees surrendered property which they had the undisputed right 
to hold during the term in violation of the terms of the original con- 
tracts. They modified the terms of the leases' by agreements with 
their lessors, and thereby made new leases without notice to the sure- 
ties. The sureties were discharged because the lessors and the princi- 
pals made new contracts, not in the performance of the terms of the 
original agreements, but in confîict with them. It was not so in the 
case at bar. The lease guarantied by the surety hère provided that, 
if the lessees made default in the performance of any of their cove- 
nants or agreements, the lessor might lawfully déclare the term of 
the lease ended and repossess and enter the premises as in its first and 
former estate. On December 37, 1904, when the surrender was made, 
the lessees were in default in the fulfillment of their covenant to pay 
taxes, of their covenant to pay premiums on insurance, of their cove- 
nant to recarpet, and of their covenant to pay for the heating plant 
and the plumbing, so that the lessor had the undoubted right under 
the provisions of the lease to déclare its term ended and to take pos- 
session of the property for itself. The fact that it exercised this right 
with the consent and at the request of the lessees, instead of forcibly 
ànd against their protest, cannot change its character or its efïect. 
The surrender of the premises by the lessees and the acceptance of 
the property by the lessor, after the defaults of the former, were acts 
in' exact accordance with, and in the performance of the terms of the 
guarantied lease. They worked no altération or modification of that 
contract, and for that reason they did not release the surety. 

And hère is the answer, also, to the contention that this surrender 
deprived the sureties of the option to purchase after December 27, 
1904. The right to exercise this option was by the express provisions 
of the contract limitcd by the condition that the lessees should fulfill 
their covenants. It was granted during the lifetime of the lease only. 
The lifetime of the lease was conditioned, as we hâve seen, by the right 
of the lessor to end it whenever the lessees were in default in the per- 
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forniance of any of tlieir covenants. When the surrender occurred 
thty had made defaults, the siirety had been notified thereof more than 
four nioiiths before the surrender, and neither the lessees nor the sure- 
ty liad renioved them. The only right of the surety to exercise the 
option was by subrogation to the rights of the lessees, and it could 
fisc no higher than theirs. The lease expressly provided that after 
the defaidt of the lessees the lessor miglit terminate it, and might there- 
by end the right of the lessees and of the surety to purchase. By the 
acceptance of the surrender it effected this termination. But this act 
deprived neither the lessee nor the surety of the security of any right 
to purchase, because that right was expressly limited by the condition 
that it should end whenever the lease terminated by reason of the de- 
faidt of the lessees and the retaking of the premises by the plaintiff. 
There is anotlier reason why this surrender failed to discharge the 
surety. Its principals had failed to perform covenants of the lease 
whose fulfillment it had warranted. It had received notice of this 
fact four months before the surrender, and it had not discharged the 
broken obligations of the principals. The investment company had 
fulfiUed ail the terms of the contract which it had undertaken to per- 
form. The principals in the bond and the surety had broken their 
covenants and tlie obligée had not, and the surety was aware of thèse 
facts. Now, although a surety is a favorite of the law and bis liability 
may not be enlarged by construction nor extended without his consent 
by modifications of the guarantied contract, yet he, and not the obligea, 
covenants to pay and must respond for the damages caused by the 
defaults of his principals for which he promises indemnity. The con- 
tract of suretyship is not that the obligée will see that the principal 
pays his debt or fulfills his contract, but that the surety will see that 
the principal pavs or performs. Nelson v. First National Bank, 16 
C. C. A. 42Ô, 4.3'r). (il) Fed. 798, 807; Williams v. Lyman, 31 C. C. A. 
511, 514, 88 Fed. 2'M\ 211. The obligée does not represent to the 
surety that the principal will keep his covenants, but the surety holds 
his principal out to the obligée, and represents and promises to him 
that the principal will perform his agreements. The surrender was 
the natural and lawful effect of the failure of the princi])als in this bond 
to keep the covenants which the surety warranted that they would ful- 
fill and of the failure of the surety after notice to perform them for 
the principals. Even where one of two innocent parties must sufïer 
from the wrongful act or default of a third, that one must bear the 
loss who intentionally or negligentlv enables the third party to cause 
it. The surety in the case in hand by the exécution of its bond to the 
plaintiff gave a crédit to the principals thereto and enabled them to 
hold the possession of this hôtel for nearly two years and to incur the 
liabilities upon which this action is based, and to the amount of its 
bond it ought to bear the burden of the loss its action has occasioned, 
even if it had been innocent of default or wrong. A fortiori is it liable 
wdien it v^'as itself in default for more than four months before the sur- 
render occurred. "Where one of two innocent parties must lose, and 
one of them is in fault, the law throws the burden of the loss upon 
him." Magee v. Manhattan Life Ins. Ce, 92 U. S. 93, 98, 23 h. Ed. 
099; Ilearne v. Nichols, 1 Salk. 289, The resuit is that the surrender 
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of the premises and the termination of the lease on December 27, 1904, 
wlien both the principals and the surety were in default in the perform- 
ance of theircovenants, did net discharge the surety from the obliga- 
tion of the bond. 

The lessees made agreements with a contractor, a corporation, for 
the heating plant and the plumbing specified in the lease. The con- 
tractor completed the improvenients by September 23, 1903, but the 
lessees did not pay it for them, and on January 3, 1905, it recovered a 
judgment against them for $8,795.93, and a decree against them and 
the lessor to the effect that it held a lien upon the leased premises for 
$5,175 and interest from the date of the decree. The lessor paid the 
latter amount to the contractor on January 20, 1905, in order to dis- 
charge its property from the lien, and the court below held that it was 
entitled to recover this amount from the surety on the bond. Counsel 
for the défendant contend that this was an erroneous ruling, and in- 
sist that the surety is not liable for this amount (1) because there was 
no express agreement in the lease that the lessees would pay for the 
heating plant and the plumbing which they agreed to furnish as part 
of their rent; (2) because the lease contained their express promise 
to give a bond with a surety conditioned to pay for the material and 
labor tised in thèse improvenients, and this stipulation excludes any 
implication of any other contract to pay for them (Hawkins v. U. S., 
96 U. S. 689, 698, 24: L. Ed. 607); and (3) because the contract of 
the surety must be strictly construed, and may not be enlarged by con- 
struction or implication (U. S. v. National Surety Co., 93 Fed. 549, 
550, 34 C. C. A. 536, 527). f 

The légal efifect of the contract betweeri tTie plaintiff, on the one 
hand, and the lessees and their surety, on the other, that the latter 
will pay for the labor donc and the material furnished in making the 
improvements, is the same as the légal effect of a contract between 
them that the latter will indemnify the former against liens for such 
labor and material, or that they will pay for them, to the end that no 
liens shall be placed upon the property. The only damages which the 
plaintifï could recover under the first contract are those which it might 
sustain by the fastening of liens upon its property, and no one who per- 
formed work or furnished material could recover of the surety under 
either because he would be a stranger to each and would bave no in- 
terest therein. As the distinction between contracts with owners of 
property to pay for work donc and materials furnished to improve it 
and contracts to protect them against liens vtpon it is not material in the 
case in hand, it will not be further noticed in the discussion which is 
to follow. 

A surety is never liable beyond the strict terms of his contract. His 
obligation may not be extended by construction or by implication. On 
the other hand, it may not be reduced or destroyed thereby. His 
agreement, like other contracts, must bave a rational construction, an 
interprétation which, while it carefully restricts his liability to that 
which he agreed to undertake, does not fail to hôld him to that liability 
which, by the plain terms of his agreement, he promised to assume. 
Written language has the same significance, and its meaning must be 
ascertained by the same rules of law when it is found in the contract 
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of a suretv as when it appears in other agreements. National Surety 
Co. V. U.S., 63 C. C. A. 513, 514, 129 Fed. 70, 72; U. S. Fidelity & 
Guaranty Co. v. Board of Commissioners of Woodson County, 145 
Fed. (C. C. A.) 144, 148; Stearns on Law of Suretvship, p. 18; Bel- 
loni V. Freeborn, 63 N. Y. 388; Wills v. Ross, 77 Ind. 1, 40 Am. Rep. 
279. 

This bond recites tlie fact that the lease has been made, and that the 
lessees "in lieu of a fîxed rental for the said property are to do and 
perform certain things in the way of putting the said hôtel in first 
class repair, adding steam heating and electric light plant thercto, and 
make certain payment of taxes and Insurance, to which said lease réf- 
érence is hereby made for the purpose of ascertaining in détail the 
exact obligations assumed by the said lessees thereunder"; and it is 
conditioned that the lessees shall "well and truly perform the obliga- 
tions by them assumed under the said lease to the true intent and mean- 
ing thereof." The légal efïect of thèse terms of the bond is to embody 
the entire lease therein to the same extent as if it had been literally 
written into it and to bind the surety not by implication, but, by the 
express terms of the bond, to indemnify the lessor against ail loss it 
sustains by the failure of the lessees to perform any of the obligations 
which they assumed under the true intent and meaning of the lease. 
This conclusion is not inconsistent with the excerpt cited by counsel 
froni Stearns on Law of Suretyship (section 143), that, "if the main 
contract is broader in its scope than the limits fixed in the bond, a référ- 
ence to the contract will only incorporate so much of the same as is 
within the limits of the terms of the bond," because the main contract 
is not broader in its scope than the limits fîxed by this bond which by 
its plain terms guaranties the performance of every obligation assumed 
by the lessees by means of the lease. The question then becomes : 
Was it the true intent and meaning of the lease that the lessees should 
pay to their lessor their rent for the hôtel by putting new plumbing 
and a new heating plant therein at their own expense or at the ex- 
pense of the lessor? Was it that they should pay the rent they agreed 
to give to their lessor or that the latter should pay this rent to itself ? 
The question seems to admit of but one answer. But counsel for the 
surety présent ingénions arguments and persuasive authorities in sup- 
port of their contention that the effect of the contract was that the 
lessor must pav for thèse imnrovements. Electric Appliance Co. v. 
U. S. Fidehtv & G. Co. (Wis.) 8.-) N. W. «48, 53 h. R. A. 609; Dun- 
lap V. Eden '(Ind. App.) 44 K. E. 500; City v. Wolf (111.) 45 N. E. 
218; Boas v. Maloncy (Cal.) 70 Pac. 1004; Gato v. Warrington (Fia.) 
19 South. 883. The crucial question in the first three cases was wheth- 
er or not a laborer or materialman could recover upon a bond given 
to the owner of the property conditioned for the faithful performance 
by the contracter of his agreement to furnish the necessary labor and 
materia! for the improvement. and it was answered in the négative, as 
it would be if such a plaintiff bought an action of this character upon 
the bond in suit upon the ground that the bond was not given for the 
benefit of the laborer or materialman, and that he had no interest in it. 
This question is not presented in the case at bar, and thèse authorities 
do not rule this case. In the last tvvo cases the Suprême Courts of 
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California and Florida decided that the owner of property who had 
made a contract witli a builder to furnish the necessary work and ma- 
terial to erect and to complète a structure according to plans and 
spécifications coukl not recover of a surety upon a bond for tlic per- 
formance of the obligations of the contracter the amounts wliich lie 
was compelled to pay to discharge liens upon his property for tlie work 
and material which the contracter had agreed to furnish. upon the 
ground that, while the contracter agreed to furnish, he did not agrée 
to pay for this work and material, notwithstanding the fact that the 
owner contracted to pay, and did pay to the builder a price commcn- 
surate with the value of the finished structure and of ail the work 
and material therein. The efïect of thèse décisions is that an agree- 
ment to furnish work and material to the owner of property for a price 
paid which is commensurate with the full value thereof is performed 
whcn the contracter furnishes the work and material at the expense of 
the owner, so that the latter is compelled to pay for them twice while 
the former gets the price for little or nothiiig. This view failed to 
commcnd itself to the Suprême Courts of Indiana and Kentucky, and 
they held that an agreement te furnish was an agreement to pay for 
such work and material, and that the owner of the property was en- 
titled to recover of the surety the moneys paid to discharge liens therc 
for under a similar contract and bond. Mackenzie v. Board of School 
Trustées, 72 Ind. ISii, llXi; Mayes v. Lane (Ky.) 76 S. W. 39!), 400. 
Which is the true construction ? 

Counsel call attention to the stipulations in the lease to the efïect 
that the 'essees would give a bend with a satisfactory surety for the 
performance of their obligations, and that they should pay fer the 
work and material employed in the improvements they agreed to fur- 
nish, and te the fact that the bend in suit is conditioned for the per- 
formance of ail the obligations of the Icssees only, and does not con- 
tain the additional condition that they shall pay for the work and ma- 
terial. They invoke the rules that an express agreement relative to 
a subject-matter excludes any imp'ied contract concerning it, and that 
every contract is presumed to contain the entire agreement of the par- 
ties, and from thèse premises they argue that no agreement by the 
lessees te pay for the work and laber other than the bond may be de- 
duced from the lease, and that. inasmuch as the condition that the 
lessees shall pay for the work and labor is not found in the bond, the 
surety is not bound to indemnify against the failure of the lessees to 
make such payments. But the stipulation for the bond is a mère con- 
tract fer additional security fer the performance ef obligations assum- 
ed by the lessees by the other ternis of the contract. One who makes 
a written contract te pay money or to pcrform any act does not revoke 
his agreement or rcnouncc his obligations thereunder by inserting in 
the contract a further agreement to give security for its performance. 
Moreover, the omission from the bond of the condition that the lessees 
should pay for the work and material is of no importance, because by 
the express terms inserted in the bond the surety guarantied the per- 
formance of every obligation which the lessees assumed under the 
lease. If ene of their obligations thereunder was te pay for the work 
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and material, the surety agreed to indemnify tlie lessor for a failure 
of the lessees to perform this obligation. If this was not one of their 
obligations, the surety is not liable for their failure to perform. If 
no bond whatever had been given, and if the surety had merely in- 
dorsed upon the lease for a valuable considération its guaranty of the 
performance by the lessees of their obligations thereunder, it would 
certainly hâve been liable for a default in the performance of any one 
of them, and this is the exact jiability which it agreed to assume by the 
plain terms of its bond. The décisive question then recurs — did the 
lessees agrée by the express terms of their lease to pay for the labor 
and material employed in the construction of the heating plant and in 
the renewing of the plumbing which they undertook to furnish as, a 
part of their rent? The soundness of the rules of construction and 
of law which counsel for the surety cite is not denied. But the only 
purpose of rules of interprétation is to ascertain the intention which 
the parties to an agreement expressed by their writing, and, when that 
intention shines forth from the words of the agreement or is lawfully 
ascertained therefrom, rules of construction are unavailing to defeat 
its proper enforcement. The purpose of every agreement is to record 
the intention of the parties. The object of ail construction is to as- 
certain that intention from the writing and to enforce it. Rules of 
construction more fundamental, more gênerai in their application, and 
not less authoritative than those cited by counsel for the défendant are : 

The court should so far as possible put it.s^lf in the place of the par- 
ties when their minds met upon the terms of the agreement, and then 
from a considération of the writing itself, of its purpose and of the 
circumstances which conditioned its making, encîeavor to ascertain 
wbat they intended to agrée to do, upon what sensé and meaning of 
the terms they used their minds actually met. Accumulator Co. v. 
Dubuque St. Ry. Co., 13 C. C, A. 37, 41, 42, G4 Fed. 70, 74; Sait Lake 
Citv V. Smith, 104 Fed. 457, 4G2, 43 C. C, A. 037, G43 ; Fitzgerald v. 
First National Bank, 52 C. C. A. 27G, 284, 114 Fed. 474, 482. 

That intention must be deduced, not from spécifie provisions or 
fragmentary parts of the instrument, but from the entire agreement, 
because the intent is not evidenced by any part or stipulation of it, 
nor by the instrument without any part or provision, but by every 
part and term so construed, if possible, as to be consistent with every 
other part and with the entire agreement. Jacobs v. Spalding, 71 
Wis. 177, 188, 36 N. W. G08 ; Eoafdman v. Reed, G Pet. 328, 8 L. Ed. 
415; Canal Co. v. Hill, 15 Wall. 9-1, 21 L. Ed. G\ ; O'Brien v. Miller, 
168 U. S. 287, 297, 18 Sup. Ct. 140, 42 L. Ed. 4G9 ; Pressed Steel Car 
Co. V. Eastern Rv. Co., 57 C. C. A. 635, 637, 121 Fed. 609, 611; 
Uinta Tunnel, etc., Co. v. Ajax Gold Alin. Co., 141 Fed. 5G3, 73 C. 
C. A. 35 ; U. S. Fidelitv & G. Co. v. Board of Com'rs (C. C. A.) 145 
Fed. 144, 148. 

Where the language of an agreement is contradictory, obscure, or 
ambiguous, or where its meaning is doubtful, so that the contract is 
fairly susceptible of two con.structions, one of which makes it fair, 
customary, and such as prudent men would naturally exécute, while the 
other makes it inéquitable, unusual, or such as reasonable men would 
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not be likely to enter into, the interprétation which makes ït a ra- 
tional and probable agreement must be preferred to that which makes 
it an unusual, unfair, or improbable contract. Pressed Steel Car Co. 
V. Eastern Ry. Co., 57 C. C. A. 635, 637, 121 Fed. 609, 611 ; Coghlan 
V. Stetson (C. C.) 19 Fed. 727, 729; Jacobs v. Spalding, 71 Wis. 177, 
186, 36 N. W. 608; Russell v. Allerton, 108 N. Y. 288, 292, 15 N. E. 
391. 

The intention of the parties when manifest, or when ascertained 
from the written agreement in accordance with the basic rules of inter- 
prétation, must control and be enforced without regard to inapt ex- 
pressions and technical rules of interprétation, unless that intention is 
directly contrary to the plain sensé of the binding words of the agree- 
ment. Prentice v. Duluth, etc., Forwarding Co., 7 C. C. A. 293, 298, 
58 Fed. 437, 443 ; Westervelt v. Mohrenstecher, 22 C. C. A. 93, 95, 76 
Fed. 118, 121 ; Tillitt v. Mann, 104 Fed. 421, 424, 43 C. C. A. 617, 
619; Sait Lake City v. Smith, 43 C. C. A. 637, 643, 644, 104 Fed. 
457, 462 ; Uinta Tunnel, etc., Co. v. Ajax Gold Min. Co., 141 Fed. 
563, 667, 73 C. C. A. 35 ; U. S. Fidelity & G. Co. v. Board of Com'rs 
(C. C. A.) 145 Fed. 144, 148; Witt v. Railway Co., 38 Minn. 122, 127, 

35 N. W. 862; Driscoll v. Green, 59 N. H. 101; Johnson v. Simpson, 

36 N. H. 91 ; Walsh v. Hill, 38 Cal. 481, 486, 487. 

When this lease was made, the lessees were seeking the use and 
occupation of the hôtel owned by the investnient company, and the 
latter was trying to obtain compensation for that use. The purpose 
ofthe lease was to record the extent to which each of thèse parties 
attained the object it sought. The investment company clearly agreed 
to grant the use and occupation, and the lessees plainly covenanted to 
put a heating plant and plumbing in the hôtel in part payment for their 
use of thèse premises. Thèse parties necessarily intended to provide* 
by thèse stipulations that either the investment company or the lessees 
should pay for the labor and material necessary to make thèse im- 
provements. The inference that they intended or agreed to defraud 
laborers or materialmen out of the value of their work or property is 
inadmissible. It is a settled rule of law that a lessee may not make 
repairs at the expense of the lessor unless there is a spécial agree- 
ment between them that he may do so (Sheets v. Selden, 7 Wall. 416, 
423, 19 L. Ed. 16G; Mumford v. Brown, 6 Cow. [N. Y.] 475, 16 Am. 
Dec. 440), and there was no such agreement hère. 

An agreement that the lessees should pay for the improvements 
which they agreed to give as rent for the premises is fair, rational, 
and such an agreement as prudent men would naturally make, while 
a contract that the lessor should pay for them is unreasonable, unfair, 
absurd, one that reasonable men would not be likely to enter into. 

The maxim, "Noscitur a sociis," points in the same direction. The 
promise to put the steam heating plant and the new plumbing in the 
hôtel is found in the covenants of the lessees among those things for 
which they promised to pay in lieu of a fixed rental, to wit, the taxes, 
the premiums on insurance, re[3ainting, repapering, changing skylight, 
relaying tiling, recarpeting, furnishing an electric dynamo and an elec- 
tric light plant, rewiring, constructing a stone curbing, repairing the 
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annex, renewing the sidewalk, grating the area ways, and making, 
as the lease reads, "what other improvements are needed in and about 
the hôtel so that it may be first class in every respect — ail work and 
material to be of its kind first class, and to keep the said hôtel, annex, 
minerai well, the furniture and equipment in good repair at their own 
expense, paying the water rates and ail license fées incident to the run- 
ning of said property." As the évident meaning of thèse covenants 
was that the lessees should pay the taxes, the premiums, and for the 
other improvements and repairs they agreed to make, thèse covenants 
must hâve signified that the lessees should also pay for the plumbing 
and the heating plant which are associated with the other improve- 
ments in them. 

The stipulation in the lease for the bond to secure performance on 
the part of the lessees confirms this view. The argument of counsel 
that that portion of this stipulation which promises a bond conditioned 
that the lessees shall pay for the work and material demonstrates the 
fact that they did not otherwise undertake to pay therefor proves too 
much. The stipulation requires a bond to secure the performance of 
ail the obligations of the lessees under the lease, and also their pay- 
ment for the work and material. If the stipulation for a bond for 
the payment for the work and material proves that they had assumed 
no obligation by the lease to pay for them, then by the same mark the 
stipulation for the bond for the performance of ail their obligations 
under the lease proves that they had never incurred any obligations 
thereunder. This provision of the bond is for security for the per- 
formance of the obligations assumed by the lessees by virtue of the 
other provisions of the lease, and it carries in itself persuasive évi- 
dence that by those other provisions the lessees had agreed to pay for 
tbis work and material because it promised the bond to secure this 
payment, "to the end that no. liens shall be placed against the property 
by any creditor of the lessees." If the lessor was to pay for this labor 
and material and the lessees were not, there would be no creditor of 
the lessees on account of them. 

The situation and surrounding circumstances of the parties to this 
lease at the time of its exécution, the purpose of the writing and of 
the parties who signed it, the entire body of the agreement and ail 
its stipulations considered together, the fact that the promise to fur- 
nish the heating plant and the plumbing is found in the covenants 
of the lessees to do other things for which they were unquestionably 
to pay, the object of this promise, to wit, to compensate the lessor for 
the use of the premises in lieu of rent, the fact that this object may not 
be attained by an interprétation that the lessor itself was to pay for 
thèse improvements, that such an interprétation makes the contract 
irrational, improbable, unfair, absurd, while the construction that it 
expressed the promise of the lessees to pay for the improvements they 
agreed to furnish renders the agreement reasonable, équitable, prob- 
able, and such as prudent men would naturally make, and the fact that 
this meaning is consistent with every term of the lease — thèse con- 
sidérations converge with compelling force to convince that the parties 
to this lease intended to agrée, and did contract thereby, that the lessees 
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should pay for the heating plant, and. pluinbing which they covenanted 
to furnish as a part of their rent, £i,B.d that the lease, properly inter- 
preted, clearly expresses tliat agreement. The conclusion is that the 
true intent and meaning of the express terms of the lease is that the 
lessees agreed to pay for the heating plant and the plumbing which they 
covenanted to furnish to the lessor in lieu of rent, And, as the surety 
by its bond guarantied the performance of ail the obligations which its 
principals assumed by the lease, it guarantied the performance of this 
obligation, and it was liable for the payment necessary to discharge 
the lien which occasioned this controversy. 

Since the resuit is that a proper construction pf the lease and bond 
discloses an express agreement therein by the lessees and the surety 
to pay for the heating plant and the plumbing to the extent necessary 
to discharge the property of the, lessor of liens therefor, the arguments 
of counsel against the implication of such a stipulation become im- 
material, and it is unnecessaify to cqnsider them farther. The question 
in this case is not a questioii of implication, but of construction, and 
the lessees and the surety were liable to pay for the discharge of . the 
lien in controversy by the express ■ terms of their contracts, legally in- 
terpreted. , . ,; , . 

The allowance of $107. GO, which, the lessor paid to relieve the car- 
peting in the hôtel, which the lessees had laid in pursuance of their 
covenant in the lease, froni a mortgage for its purchase price, was* 
right, for the same reasons that sustain the allowance of the, .it€m of 
$5,175 and interest, which bas been considered. 

The lease was terminated by the surrender on December 27, 1904. 

The lien for the $5,175 had been fastened upon the property .as early 
as December 1, 1903, but the contractor had claimed in his récorded 
statement several thousand dollars in excess of this sum which the 
court on January 1, 1905, decreed to him, and his suit to foreclose the 
lien was pending wlien the surrender occurred., 

The taxes for the year 1904, $2,279.34, were levied in that year and 
thereupon became a lien upon the propert}', but they were "due and 
payable, one-half on or before the last day of February, and the re- 
mainder on o,r before the last day of July of the year" 1905. 3 Mills' 
Ann. St. Rev. Supp. § 3802. The covenant of the lease was to pay 
thèse taxes "at the times the same shall become due and payable." 
Counsel for the surety objects to the allowance of either of thèse items 
on the ground that the clainis for them had not matured and be- 
come actionable when the lease was terminated. 

The termination of a lease du ring its term by surrender, by re-entry, 
or by éviction, without more> discharges the lessee from liability for 
rents that hâve not accrued, but leaves him liable for ail the rents 
which bave accrued and become due, and for the performance of ail 
covenants whose fulfillment is due. The liability of the lessees and 
of the surety for the $5,175 accrued, and the performance of the cove- 
nant to pay it and to discharge the lien, was due when that lien was 
fastened upon the property more than a year before the surrender 
occurred, and therefore they were not relieved from this liability by the 
subséquent termination of the lease. The liability of a tenant for rent 
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accrued and due is not discharged bv surrcnder. rc-cntrv, or cviction. 
McKensie v. Farrell, 17 N. Y. Super. Ct. 192, 204; Vcrnâui v. Smith, 
15 N. Y. 327: Learne v. Ryder, Gl Barb. (N. Y.) 502, 556; Welconie 
V. Hess, 90 Cal. 507, 27 Pac. 3G9, 25 Am. St. Rep. 145 ; AIcGregor v. 
Board of Education, 107 N. Y. 511, 517, 14 K. E. 120 ; Sperrv v. Mil- 
ler, 16 N. Y. 407; 2 Wood's Land'ord & Tenant (2d Ed.) § 477, note 
3, p. 1096. 

But a surrender, re-entry, or éviction between rent days, or at any 
time before the rent bas fuUy accrued, releases the lessce from liability 
therefor, and defeats an action for its recoverv. Smith v. Shcpard, 15 
Pick. (Mass.) 147, 25 Am. Dec. 432; Curtis.s v. Miller, 17 Barb. (N. 
Y.) 477, 479; Home Life Ins. Co. v. Sherman, 46 ^^ Y. 370; Giles v. 
Comstock, 4 N. Y. 270, 275, 53 Am. Dec. 374; Reed v. Snowkill, 51 
N. J. Law, 162. 16 Atl. 679; Hall v. Gould. 13 N. Y. 127. 

In Smith V. Shepard, 15 Pick. (Mass.) 147, 150, 25 Am. Dec. 43,2. 
the rent was payable quarterh' in advance. and éviction was made on 
the first day of the quarter. Chief Justice Shaw said : 

"As to the qunrter's reut due by ooveiiaiit in lulvnnce. the défendant had thi- 
whole day to make tlie paynient in advance. lînt durhig the day the mortgaiiee 
entered and ousted hini, and this was a good exeuse." 

InCurtiss v. Miller, 17 Barb. (N. Y.) 477, 479, action was brought 
for the rent of a half year which ended April 10, 1846. The surrender 
occurred on April 2, 1846, only eiglit da_\'s before the expiration of 
the half year. The court said : 

"It is well settled by nunierous ad.iudged cases that. when the terni is sur- 
rendered before the expiration of a period for wliich rent accrues, tbe rent for 
the whole of such period. not tlion due, is extinguislied, and can neither be dis- 
trained for nor colleeted by action. Bain v. <!'larlv, 10 .Tohn. CN. Y.) 424: 
Shepard v. Men-ill. 2 ,Tohn. Ch. (N. Y.) 280 ; Bac. Abr. tit. "lUmf ; L. Clum's 
Oase, 10 Co. 128; Shep. Touch. ,300. .301 : Masaw v. Lnniltcrt. :'. Ba. 441; (îrei^ 
der's Appeal, 5 Pa. 422 : Hall v. Burgess, ô Barn. & Cres. 3'Î2 ; Grimmau v. 
Legge, 8 Barn. & Cres. 324." 

And it denied a recovery. 

In Home Life Ins. Co. v. Sherman, 16 N. Y. 370. the rent was pay- 
able quarterly, and action was brought for the quarter's rent from 
May 1, 1867, to August 1, 1867. There had been a surrender in June, 
1867, and a recovery was denied. 

The payment of the taxes of 1901 was in lieu of rent for that year. 
This rent was accruing, but the accrual was not coni]:)lete when the 
surrender occurred on December 27, 1904, and none of this rent was 
due or payable before the last day of February, 1905. As the portion 
of the rent represented by the paynient of thèse taxes had neither ac- 
crued nor become due when the surrender was made, the lessees and 
the surety were thereby released from liability for it, and the court 
below fell into an error when it overruled the objection to the évidence 
of thèse taxes and took theni into considération in estimating the 
amount which the lessor might recover of the surety. 

For this error, the iudgment below must be reversed, and the case 
must be remanded to the Circuit Court, with directions to grant a new 
trial, and it is so ordered. 
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CASSATT et al. v. MITCHBLL COAI. & COKE CO. 

(Circuit Court of Appeals, Third Circuit Januarjr 2, 1907.J 

Nos. 6, 7, and 8. 

1. Weit or Brrob — Final EtecisiON — Définition. 

The term "final décision," as used in tlie judiclary act (Aet March 3, 
1891, c. 517, § (3, 26 Stat. 828 [U. S. Comp. St. 1901, p. 549J), auttiorizing the 
revlew of a final décision on a wrlt of error, etc., Is équivalent to the 
terms "final decree," or "final Judgment," used in the statutes preceding 
the judiclary aet 

2. SAME— DiSCOVEEY — Obdee. 

Where, In an action agalnst a rallroad company alone for alleged vio- 
lation of the Interstate commerce act, plalntiiï applied for and obtained 
an order entered agalnst certain of the rallroad oflicers and employés, re- 
qulrlng production before and at the trial of books and papers alleged to 
contaln information relative to the granting of rebates, such proceedlng 
veas collatéral to the main action, and the order, in so far as It requlred 
production before the trial, constltuted a "final décision," and was re- 
vlewable on a wrlt of error. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Er- 
ror, § 510.] 

8. DiscovEBY— Statutes— CoNSTBUOTioN— Parties. 

Wliere an action was brought agalnst a rallroad company alone for al- 
leged violation of the Interstate commerce act, the corporation'» officers 
and agents were not "parties" wlthln Rev. St § 724 [U. S. Comp. St 1901, 
p. 583], authorlzlng fédéral courts, on notice, to requlre the "parties" to 
produce books or wrltlngs In tUelr possession or power whlch contain évi- 
dence pertinent to the issue, etc. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 16, Discovery, 8 121.] 

4. Same— Production BEroRE Trial. 

Rev. St. § 724 [U. S. Comp. St 1901, p. 583], déclares that on the trial 
of actions at law United States courts may requlre the parties to produce 
books or wrltlngs In their possession or power containlng évidence 
pertinent to the issue in cases, and under drcumstances where they mlght 
be compelled to produce the same by ordlnary rules of proceedlngs in 
chancery, and, if défendant fails to comply with such order, the court may 
on motion give judgment agalnst him by default H eld, that such sec- 
tion did not authorize an order requiring a party to produce books and 
papers before trial, but. If such relief Is deslred, It œust be obtained by 
bill of discovery. 

5. Corporations— Powbes—Fbanokises. 

A corporation is not a natural person, but Is a créature of the state, 
possessing no powers or franchises except those conferred by the state. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, {§ 
1, 1515.] 

9. Commerce — Interstate Commerce — Régulations — Corporations. 

When a corporation eng.ages In Interstate commerce, It subjects Itself to 
the regulative provisions concemlng such commerce constitutionallx pre- 
scrlbed by Consçress. 

Bufllngton, Circuit Judge, dissenting on the ground that the court haa 
no jurisdiction. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

George Patterson and John G. Johnson, for plaintiffs in error. 
Joseph Gilfillan and George S. Graham, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District judge. 
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LANNING, District Judge. The record of this case shows that the 
Mitchell Coal & Coke Company, plaintiff, has commenced an action 
at law in the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania against the Pennsylvania Railroad Company, 
défendant, to recover from the défendant damages for its alleged 
violation of sections 2 and 3 of the interstate commerce act, approved 
February 4, 1887, by discriminating against the plaintifif in the allow- 
ance of freight rates on coal and coke. The défendant filed a plea that 
it was not guilty. After issue was thus joined, and before the time 
for the trial of the action, the plaintiff filed in the Circuit Court a péti- 
tion, in which, after setting forth the nature of the action at law, and 
declaring that the défendant, and Alexander J. Cassatt, président, 
John B. Thayer, fourth vice président, and 10 other specifically named 
officers and employés of the défendant, had in their possession or 
power certain books and papers containing évidence pertinent to the 
issue, there was a prayer for an order requiring the défendant and its 
said officers and employés to produce said books and papers at the trial, 
and aïso for inspection by the plaintiff's représentatives before trial. 
The application for the order was based on section 724 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 583], which is as follows: 

"In the trial of actions at law, the courts of the United States may, on mo- 
tion and due notice thereof, require the parfies to produce books or writings 
in their possession or power, which conta in évidence pertinent to the issue, 
in cases and under circumstances where they might be coinpelled to produce 
the same by the ordinary rules of proceeding in chaucery. If the plaintiff 
fails to comply with such order the court may, on motion, give the like judg- 
ment (or the défendant as In cases of non-suit ; and if a défendant fails to com- 
ply with such order the court may, on motion, give judgment against him by 
default." 

On présentation of the pétition to the Circuit Court a rule was al- 
lowed requiring the défendant and its officers and employés named in 
the pétition to show cause before the cotirt on a certain day why they 
"should not produce on the trial of this cause" the books and writings 
above referred to, and also why they should not produce them at a 
certain time and place before trial "and permit the plaintiff, its counsel 
and accountants to inspect the same and take such copies as they may 
deem proper." The défendant answered the pétition, setting forth (1) 
that the action was for the recovery of damages in the nature of penal- 
ties, and therefore that the défendant was not obliged to produce its 
books and papers either before or at the trial: (2) that, even if the 
action were one in which the défendant could be required to produce 
its books and papers at the trial, it could not be required to do so be- 
fore the trial; (3) that the pétition did not describe with sufficient 
particularity the books and papers the production of which was de- 
sired, or state the facts which the books and papers would tend to 
prove ; and (4) that the défendant could not produce any books which 
would show the rebates and drawbacks alleged to hâve been allowed 
to other companies, because they had not been so kept as to show any 
such allowances. With the pétition and answer before it, the Circuit 
Court, on the return of the rule'to show cause, "adjudged, ordered, 
and decreed" that Alexander J. Cassatt, président, John B. Thayer, 
150 F.— 3 
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fourth vice président, and the 10 other officers and employés of tlie de- 
fendant, "produce on the trial of this cause" the bocks and papers de- 
scribed in the pétition, and also that they produce them before trial 
at a specified time and place for the inspection of the plaintiff with 
leave to the plaintiff to make copies thereof. This order is now brought 
before us for review on a writ of error sued ont by Alexander J. 
Cassatt, John B. Thayer, and the 10 other officers and employés of 
the défendant company. 

At the threshold of the case we arc confronted with the question: 
Hâve we power to review the order on this writ? The défendant in 
error, the Mitchell Coal & Coke Company, contends that we hâve not, 
and moves for the dismissal of the w.rit on the ground that the order 
is nota "final décision" within the meaning of section 6 of the judiciarv 
àct of March 3, 1891 (26 Stat. 828, c. 517 [U. S. Comp. St. 1901, p. 
549]). The expression "final décision" used in that section, is équiva- 
lent to "final decree" or "final judgifient" used in the statutes preceding 
the enactment of the judiciary act of 1891. Brush Electric Company v. 
Electric Improvement Company, 51 Fed. 560, 2 C. C. A. 373. It is 
conceded that the writ must be dismissed if the order brought up by 
it is an interlocutory, and not a final, judgment. What constitutes a 
final judgment or final decree has often been the subject of discussion 
by our fédéral courts. For the présent purpose it will be suftrcient 
to refer to some of the cases in which it has been held that the judg- 
ments or decrees under review in appellate tribunals were final. 

In Forgay et al. v. Conrad, 47 U. S. 201, 13 L. Ed. 404, there was a 
motion to dismiss an appeal from a decree in equity. The bill of com- 
plaint had been filed by an assignée in bankruptcy to secure a decree 
setting aside, as fraudulent, deeds made by the bankrupt for his lands 
and slaves. A decree was ultimately secured setting aside certain of 
the deeds made to certain of the défendants in the suit, and providing 
"that the complainant do hâve exécution for the several matters afore- 
said in conformity With law and the practice prescribed by the 
rules of the Suprême Court of the United States." The decree also 
contained a clause directing a master to take an account of the profits 
of the lands and slaves ordered to be delivered up, and provided that : 
"So much of tlie said bill as oontains or relates to matters hereby referred 
to the master for a report Is retaiiied for further decree in tlie premises." 

Two of the défendants in the suit to whom deeds of conveyance had 
been executed, whose deeds were set aside as fraudulent, appealed from 
this decree. The other défendants did not appeal. It was urged be- 
fore the Suprême Court that the decree was not final. Chief Justice 
Taney said : 

"Undoubtedly it is not final in the strict, technieal sensé of that terni. But 
this court has not heretofore understood the words 'final decrees' in this strict 
and technieal sensé, but has given to them a more libéral, and, as we think, 
a more reasonable, construction and one more consonant to the intention of 
the Législature." 

Further on in the opinion he said: 

"When the decree décides the right to the property in eontest, and directs it 
to be delivered up by the défendant to the complainant, or directs it to bo 
sold, or directs the défendant to pay a certain sum of money to the complain- 
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ant and the coraplainant Is entltled to liave such decree carricd linmedlate- 
ly into exécution, the decree must be regarUed as a final one to that estent, aud 
authorizes an appeal to tbis court, altbougb so mucb of tbe hill Is retained in 
the Circuit Court as is neçessaiy for the purpose of adjustiiig by a furtUer 
decree the accounts between tbe parties pursuant to the decree passed." 

It was accordingly held that the decree was a final one from which 
an appeal vvould lie. 

Hinkley v. Gilman, etc., Railroad Co., 94 U. S. 467, 24 L. Ed. ICC, 
was a foreclosure suit. On April 8, 18TG, a final decree was rendered 
in that suit; Hinkley having previously been appointed rCceiver there- 
in. The mortgaged property was sold under the decree and there- 
after, on the settlement of the receiver's accounts, he was found to be 
indebted in the sum of over $18,000, for which a decree was entercd 
against him, directing him to pay the sum so found against him into 
court by a certain day. iProrn this decree he appeaJed. It was contend- 
ed that he was not a party to the foreclosure suit, had no persoiial in- 
terest therein, and therefore could not prosecute an appeal. But Mr. 
Chief Justice Waite said : 

"The . receiver cannot, and does not, attempt to appeal from the decree of 
foreclosure, or from auy order or decree of tlie court, except sudi as relates 
to the settlement of bis accounts. To that extent he lias liecn sulijiicted to tbe 
jurlsdiction of the court and niade liable to its orders and decrees. Ile bas, 
therefore, the corresponding right to contend agaiti^^t ail clainis made against 
hlïn. ■ For this purpose he occUplés the position of a party to the suit, altbougb 
an officer of the court, and, after the final decree below. bas tlie rigbt to bis 
appeal hère. In this case the final decree has been giveu, und tbe case 18 
properly hère upon the appeal as praycd and allowed." 

In Tru.stees v. Greenough, 10-5 U. S. o?7, 26 L. Ed. 11.57. the com- 
plainant, a holder of bonds of the. F!orida Railroad Company, filed a 
bill in equity on behalf of himself and the other bondholders against 
certain parties who, it was alleged, were illegally dissipating the prop- 
erty of the company. The complainant secured the relief he sought by 
a decree which took the management of the property ont of the hands 
of the défendant trustées and put in into the hands of the agents ap- 
pointée} by the court. A great amount of property was thercby saved 
to the complainant and his co-bondho!ders. After this resuit had been 
secured he filed a pétition praying for the payment to him out of the 
funds of a sum sufficient to çover his expenses and for his personal 
services. The court made an order on tins pétition, a'iowîng to the 
petitioner his expenses and a sum for personal services. From this 
order an appeal was taken. The objection was interposed tliat the 
order was not a final decree from which an appeal would lie. But 
Mr. Justice Bradley held that it was, saying: 

"Tbough Incldental to the cause, the UKjnlry was a collatéral oiio. having 
a distinct and indepondent character. and received a final décision. Tbe 
administration of tlie fund for tbe bcnefit of tbe bondliolders may continue In 
tbe court for a long time to come ; dividends being made. from tinie to time, 
in payraent of coupons still unsatisfied. The case is a peculiar one, it Is true; 
but under al! the circumstanees \ve think that tbe proeeeding may be regarded 
as so far independent as to make the décision substantially a final decree for 
the purposes of an appeal." 

In Brush Electric Co. v. Electric Improvement Co., 51 Fed. 557, 
2 C. G. A, 373, the California Electric Light Company and the San 
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José Light & Power Company commenced a suit în equity against the 
Electric Improvement Company for an infringement of a certain 
patent, and joined with them as a plaintiff the Brush Electric Com- 
pany, without that company's consent. After the bill of complaint had 
been fîled in the Circuit Court the Brush Electric Company moved for 
a dismissal of the suit as to it. A hearing was had on affidavits intro- 
duced by the Brush Electric Company and the California Electric Light 
Company hearing on the question of the right of the latter company 
to use the name of the Brush Electric Company in the suit. The ques- 
tion of fact was considered and determined upon the affidavits. Ques- 
tions of law were also presented and decided. The court by its order 
overruled the motion to dismiss. From this order the Brush Electric 
Company took an appeal to the Circuit Court of Appeals for the Ninth 
Circuit. That court held that the order should be deemed a final 
one from which an appeal would lie, saying that the matter presented 
for considération was not one presented by the bill of complaint or 
sought to be determined by it. In speaking of final décisions, which 
détermine ail the questions raised on the face of the pleadings, it was 
said: 

"Considering the construction given by the Suprême Court to the terms 
'final décisions,' 'judgnients,' or 'decrees,' we reaeh the conclusion that the 
term 'final décision' in said statute [the judiciary act of 1891] under con- 
sidération does not mean necessarily such décisions or decrees only which 
finally détermine ail the issues presented by the pieadings; that, while thèse 
are undoubtedly final décisions, the terms are not limited to them, but also 
apply to a filial détermination of a collatéral matter distinct from the gênerai 
subjeet of litigation, affecting only the parties to the particuiar controversy, 
and finally settles that controversj'. * * • The order overruling the motion 
of the Brush Electric Company to dismiss the cause as to it does seem to hâve 
been the final détermination of a most important question, collatéral in its 
eharacter. In considering the motion, questions of fact and of law were in- 
volved. Distinct issues of both were presented. They were such as were not 
presented by the gênerai issues in the case. Tliese questions would not be 
again presented. They were not preliminary to the decree upon the merits, 
or involved in the decree upon the merits. The order determining the is.sues 
upon this motion we therefore hold was a 'final décision,' within the meaning 
of the statute concerning appeals in this court above referred to, and was 
therefore the subjeet of an appeal thereunder." 

In McGourkey v. Toledo & Ohio Railwav, 146 U. S. 536, 13 Sup. 
Ct. 170, 36 L. Ed. 1079, there is a review by'Mr. Justice Brown of the 
preceding cases on the subjeet of what constitutes a final decree. This 
case, and the other cases above referred to, certainly make it clear that 
a décision in any particuiar proceeding which disposes of the whole 
matter litigated in that proceeding, and leaves nothing thereafter to be 
done except the ministerial act of executing it, is a final decree or 
final judgment in that proceeding, and one which may be reviewed on 
appeal or by writ of error. 

In the case at bar the order of the Circuit Court was to produce 
the books before the trial of the action at law as well as at the trial. It 
was made pursuant to the pétition of the plaintifï in the principal 
suit, who averred that the books contained évidence pertinent to the 
issue. The answer to the pétition presented issues upon several ques- 
tions of law. The proceeding thus instituted and carried on was one 
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collatéral to the principal suit, though in aid of it. There is but one 
défendant in the principal suit, and that is the Pennsylvania Railroad 
Company. In the collatéral proceeding the défendants are the Penn- 
sylvania Railroad Company and 12 other parties, It is those 12 
other parties who hâve sued out the writ of error. The order of the 
Circuit Court is, in effect, one overruling the answer, which is an 
answer in the nature of a demurrer to the pétition, and directing the de- 
fendants mentioned in the pétition, other than the Pennsylvania Rail- 
road Company, which company is not included in the order, to pro- 
duce the books and papers, not only at the trial of the action at law, 
but before the trial for the inspection of the counsel and agents of the 
plaintifï company. 

We think this case is plainly distinguishable from Alexander v. 
United States, 201 U. S. 117, 2G Sup. Ct. 356, 50 L. Ed. 68G, in which 
the order appealed from was held to be an interlocutory order. There 
Alexander was directed by the court to appear before an examiner, in 
an equity suit, and produce certain books and answer the questions 
propounded to him by the complainant's counsel. He was a mère wit- 
ness in the trial of the suit before the examiner. He was required, 
under equity rule 67, to answer ail questions propounded to him. It 
was the duty of the examiner under that rule to take ail the évidence, 
noting the objections thereto. Blease v. Garlington, 92 U. S. 1, 23 
L. Ed. 521 ; Nelsdn v. United States, 201 U. S. 92, 114, 26 Sup. Ct. 
358, 50 L,. Ed. 673. In every such case the customary rule is applic- 
able that there is nothing from which a witness can appeal before he 
lias been adjudged guilty of contempt. But in the case at bar the 
petitioner does not seek to secure évidence from a witness in the trial 
of the action at law, but to compel a discovery by the défendants in 
the collatéral proceeding before the trial of the action at law. The pro- 
cédure authorized by section 724 is wholly statutory. It prescribes the 
penalty, and the on'.y penalty, for nonproduction, which is judgment in 
the action at law against the defaulting party. No judgment of con- 
tempt can be rendered in such a case. Merchants' National Bank v. 
State National Bank, Fed. Cas. No. 9,448, 3 Cliff. 201. 

We also think that the case of Logan v. Pennsylvania Railroad Com- 
pany, 132 Pa. 403, 19 Atl. 137, is distinguishable from the one now in 
hand. In that case an order was made requiring a party to an action 
at law to produce papers at the trial. The procédure was under the 
provisions of an act of the législature of Pennsylvania approved Feb- 
ruary 27, 1798, which was evidently modeled upon section 15 of the 
fédéral judiciary act of September 24, 1789, (1 Stat. 82, c. 20 [U. S. 
Comp. St. 1901, p. 583]), now section 724 of the Revised Statutes. 
The order was made previous to the time fixed for trial, and an appeal 
was taken from it. The Suprême Court held that the order was merely 
interlocutory, and therefore not one from which an appeal would He. 
Inasmuch as the order in that case was to produce papers at the trial 
of the action, and not before the trial, it seems clear that the appellant 
should bave reserved his objections to the order until the time of trial. 
The rulings ot the court then made would bave been subject to ex- 
ceptions and could hâve been reviewed on a writ of error bringing up 
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tlie: final judgment. ; The case is not an authority for dismissing the 
writ of errer now befqre us. 

Our conclusion on the motion to dismiss the writ of errer is that as 
the plaintiffs in error hâve been subjected to the jurisdiction of the 
Circuit Court and made liable to its order in a proceeding collatéral 
to and independent of the action at law, and as the order is a décision 
of ail the matters involved in that proceeding, and leaves nothing to be 
done except the ministerial act of executing it by producing the 
books of the défendant company both before and at the trial of the 
action, it, is, in so far as it requires production before the time of trial, 
a "final décision" reviewable on a writ of error. 

We turn, then, to the considération of the questions presented by 
the assignment of errors. The first of thèse questions is : Are the 
plaintiffs in error "parties" within the meaning of section 724 ? In an 
action at law, if a corporation be a party, a discovery in aid of the 
action may be obtained by filing in chancery a bill against the corpora- 
tion and its officers. The officers may be joined in the equity suit be- 
cause the corporation can answer only under its seal, while the officers 
are required to answer under oath. In the présent case the petitioner 
has sought to invoke that practice. The argument on behalf of the 
petitioner is that the officers of the corporation are required to pro- 
duce its books, not as' individuals, but as représentatives of the cor- 
poration. But section 724 does not authorize such practice. The 
language is that the fédéral courts may require "th'e parties" — that is, 
the parties to an action at law— to produce books or writings at the 
trial of the action. In Rose v. King, 5 Serg. & R. 241, the Suprême 
Court of Pennsylvania, dealing with an order made under the Penn- 
sylvania statute above referred to, declared that there was no power 
under that statute to require a third person, not a party to the record 
of the case, to'produce books or papers at the trial of the action. In 
construing section 724 of the fédéral statutes. the same rule was fol- 
lowed in Ridgely v. Richard (C. C.) 130 Fed. 387. As the plaintiffs in 
error in the présent case are not parties to the action at law, their 
failure to obey the order directed to them could furnish no warrant for 
awarding judgment by default against the défendant in that action. 
The order is therefore void, and for this reason must be reversed. 

This point, however, relates merely to a technical defect in the pro- 
cédure that may be corrected by an application to the Circuit Court for 
a new order directed to the défendant company, and not to its officers. 
If a new order be applied for, and the défendant be required to pro- 
duce its books for the inspection of the plaintiff's agents before the 
trial of the action, another writ of error may be taken to bring up that 
order, and thus the trial of the action may be greatly delayed. We 
bave, therefore, considered the second question, fuUy argued by coun- 
sel, which is : Has the Circuit Court the power under section 724, to 
order a party to produce its books or papers before the time of trial? 
The décisions of the Circuit Courts are divided on the question: the 
larger number doubtless being in favor of the exercise of the power. 
The section is substantially in the same form as when it was first 
enacted as section 15 of the judiciary act of 1789. In 1789 the parties 
to an action at law were not admissible as witnesses, and did not be- 
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corne so in onr fédéral courts until 1864, when section 858 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 659] was first enacted. 
By the old practicc a party in an action at law might give notice to his 
advcrsary to produce at tlie trial any document containing évidence 
jicrtinent to the issue, shown to be in his adversary's possession, and, 
if it were not produccd, niight give, if he were able to do so, secondary 
évidence of its contents. There was no différence in this respect be- 
twcen civil and criniinal actions. Attorney General v. Le Merchant, 
decided in Dl-i, and King v. Watson, decided in 1;'88, 2 T. R. 201. 
The party rcceiving such notice could not be compellcd to produce, 
and was not liable to punishnient if he failed to producc. The only 
conséquence of failure to producc was that secondary évidence, if 
available, could be admittcd. But if a party in an action at law desired 
to prove at the trial the contents of documents in the possession of his 
adversary, and was not able to produce secondary évidence of those 
contents, then he could file in chancery a bi'd against his adversary to 
compel him to disclose those contents under oath either by answer 
setting forth the contents in full, as was the earlier practice, or, as was 
the later practice, by appending to his answer a schedulc containing 
a spécifie description of the documents in his possession the discovery 
of the contents of which was sought. In the latter case an order 
Could be secured from the chancellor requiring the défendant to leave 
the documents with a designated officer for the in,spcction of the com- 
plainant. In Crowley v. l'erkins, 5 Sim. ~)32, decided in 18;>2, the de- 
fendant to a bill for discovery in aid of an action at law was ordered 
to produce at the trial of the action at law certain documents which 
in his answer he admitted were in his possession. This order, how- 
ever, was déclarée! in Brown v. Thornton, 1 ]\Iyl. & C. 2!3, to hâve 
been without-authority. In the latter case the court held that, on a pure 
bill for discovery in aid of an action at law, ail the court of chancery 
can do is to compel the discovery ; that the proceeding ends when the 
discovery is made ; that no decree is entered thereon ; that the défendant 
is then entitled to his costs ; and that the complainant, having ob- 
tained the discovery, is left to niake the bcst use of it that may be per- 
mitted by the court having jurisdiction of the action at law. In a 
case in chancery wliere a bi'.l is filed for équitable relief and also for 
discovery in aid of that relief, the chancellor bas always had the 
power, subject to certain exceptions not now neeessary to be mentioned, 
to order documents in the possession of one of the parties to be pro- 
duced on final hearing. or before the examiner who takes the évidence 
for final hearing, or even at anv time after the filing of an answer. 3 
Dan. Chan. PI. & Pr. (l.st Am. Éd.) 20G-t: Utah Const. Co. v. Montana 
R. Co. (C. C.) 145 Fed. 981; Herbert v. Dean & Chapter of West- 
minster, 1 P. Williams, 773 ; Bcttison v. Farringdon, 3 P. Williams, 
363. 

It is to be observed, then, that previous to 1789 a discovery by a 
party to an action at law could hâve been obtained only by the filing 
of a bill in chancery. That court had the power, in every such case, 
and also in every case for discovery and full relief in chancery, to 
compel the production of documents. On a pure bill for discovery in 
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aid of an action at law, the power was exhausted when the documents 
were produced and the discovery made. On a bill for discovery and 
relief, the documents might be required to be produced either before 
or at the final hearing. The commentaries of Sir William Blackstone 
appeared a few years previous to 1789. That learned expounder of the 
principles of the common law (3 Black. Comm. 382), in speaking of 
defects in the trials of actions at law, mentioned, first, the want of a 
complète discovery by the oath of the parties, saying: 

"It seems the lieiglit of judicial absurdity tliat iu the same «luse, between 
the same parties, in the examination of the same facts, a discover.v by the 
oath of the parties sliould be iserinitted on one side of Westminster Hall, and 
denied on the other ; or that the judges of one and the same court should be 
bound by law to reject such a speeles of évidence, if attempted on a trial at 
bar, but, when sittiug the next day as a court of equity, should be obliged to 
hear such examination read, and to fouiid their decrees upon it." 

The second defect mentioned by him was stated in thèse words : 

"A second defect is of a nature somewhat similar to the first — the want of 
a compulsive power for the production of books and papers belonging to the 
parties. In the hands of third persons they can generally be obtained by rule 
of court, or by adding a clause of réquisition to tlie writ of subpœna, which 
is then called a 'subpœna duces tecum.' But, iu mercantile transactions es- 
pecially, the sight of the party's own books is frequently décisive; as the 
daybook of a trader, where the transaction was recently entered as really 
understood at the time, though subséquent events niay tempt him to give it 
a différent color. And, as this évidence may be finally obtained, and produced 
on a trial at law, by the circuitous course of flling a bill in equity, the want 
of an original power for the same purposes in the courts of law is liable to the 
same observations as were made ou the precediug article." 

The anthor of the judiciary act of 1789 is supposed to hâve been 
Oliver Ellsworth. Virginia v. Rives, 100 U. S. 313, 338, 25 L. Ed. 
667. That he was infltienced by thèse criticisms of Blackstone in 
embodying in that act powers theretofore exercised only by the 
chancellor seems very probable from the following excerpt from 
Maclay's Journal (page 92) concerning the procédure before the 
United States Senate, when that body, sitting as a Committee of the 
Whole, were considering the act: 

"Up now rose Ellsworth, and in a most elaborate harangue supported the 
clause [the clause requiring a défendant on oath to diselose bis knowledge 
of the case, which was subsequently stricken ont], now in chancery, now in 
common law, and now common law again witli a cliancery side. He brought 
forward Judge Blackstone and read much out of him. Patterson rose in 
reply and followed hhu tlirough thèse thorny paths, I thought, with good 
Kuccess. He showed, .iustly enough, that Blackstone eut both ways, and noth- 
ing could be inferred from him but bis ridiculing the diversity of practice 
between chancery practice and that of the common law." 

But, whatever influences may hâve led to the framing of section 
15 of the original judiciary act, the question now présentée! is whether 
it was the object of that section to give a complète or only a partial 
substitute for the chancery proceeding. It seems to hâve been the 
first statutory provision in England or in this country extending to 
courts of law the power of a court of chancery to compel a party to 
produce documents. In some of our states similar législation was soon 
adopted, but it was C2 years before any such power was given to the 
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courts of law in England. 1 Thomp. on Trials, § 731. The section 
authorizes the fédéral courts to make orders for the production of 
books or writings, not "in actions at law," not "in proceedings in 
actions at law," but "in the trial of actions at law." Bearing in mind 
that a court of chancery had the power to require a party to produce 
books or writings in a case in which that court was called on to ad- 
minister relief as well as to compel discovery, either before or at the 
final hearing, the language of the section now under review seems to 
be restrictive. One of the first cases in which it came before a court 
for considération was Bas v. Steele, 3 Wash. C. C. 381, Fed. Cas. No. 
1,088. In that case Mr. Justice Washington, sitting in circuit for 
the district of Pennsylvania, in 1818, after considering other ques- 
tions, said: 

"The remainlng point is Important and uovel, and bas not yet been de- 
cided in the Suprême Court, in this court, or in any other Circuit Court, se 
far as we are infomied. It is not ditticult to give a construction to the sec- 
tion of the act of Congress. When either party wants papers, he must give 
notice ; and he has in view one of thèse objects : (1) Tliat, if the papers called 
for are not produced, he niay be enabled to argue against the party not pro- 
ducing them to the jury ; (2) this object niay lie to obtain évidence from the 
contents of the papers called for ; and (3) to move the court for a nonsuit, 
or for a judgment by default, as the case niay be. But in either case, the 
party must entitle himself to the benefits of the section by showing that the 
party was in possession of the papers called for, and he must also give évi- 
dence of the contents of the papers ; for it will nsit do for liim only to say 
vvhat those contents are. The court will require reasonable proof of the 
iwssession, and of the pertinency of the papers. If the object of the party 
is to avail himself of the provisions of the section, so as to move for a non- 
suit, or for judgment by default, he must put the party on his guard, and 
let liim know the conse(iuenees of a refusai, and the party receiving such notice 
will corne prepared to meet it. In any sucli case, when the party is called 
on to produce papers, he may make oath that he has them not, and thus ex- 
tricate himself from difticulty. This is the case in chancery, where the plain- 
tiffi charges the défendant with having papers to which he has a right, and the 
défendant relieves himself by his oath ; and this may be met by contrary proof 
of two witnesses. In every case, the party claiming the papers must give 
évidence of the relevancy of the papers, and of the opposite party having 
possession of them. Wlienever a judgment by default, or a nonsuit, is in- 
tended to be claimed, the notice to produce papers must give the party in- 
formation that it is intended to move for a nonsuit, or a judgment by default, 
as the case may be; and this must hereafter be considered as the rule of 
tbc court under this section of the act of Congress." 

In Dunham v. Riley, 4 Wash. C. C. 126, Fed. Cas. No. 4,155, Mr. 
Justice Washington, in 1831, foUowed Bas v. Steele, and added that 
the court' did not in that case décide whether the order to produce 
papers should be absolute in the first instance. He said : 

"We tbink it need not be so, but that upon the rule to show cause it may be 
made nisi, leaving the court at liberty to enforce the rule, unless the plaintifC 
can show, at the trial, good cause for not jjroducing them. If the rule be 
made absolute at the time when it is argued, the court might hâve to go 
prematurely into an inquiry into the case, in order to décide whether the or- 
der should be absolute or not. If the case should be simple, and such inquiry 
sliould not appear to be necessary, the court may at once discharge, or make 
the rule absolute." 

In that case the argument was on a rule upon the plaintiff requiring 
him to show cause why he should not be required to produce certain 
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books, papers, and accoiints at the trial of the action. Justice Wash- 
ington granted a rule nisi. 

In lasigi v. Brown, Fed. Cas. No. 6,993, 1 Curt. 401, decided in 
1853, Mr. Justice Curtis, sitting in circuit for the district of Massachu- 
setts, said : 

"By tbe comuion law a notice to produee a pai)er mercly en.-xbles tlip party 
to give paroi évidence of its contents, if it be not produoed. Its nonju-odiictiori 
lias no otlier légal conséquence. This act of Congress lias attaclied to tlie 
nouproduetion of a paper ordered to be produced at the trial, the peiuilty of a 
nonsuit or default. This is the whole extent of the Unv. It does not enable 
parties to compel the production of papers before trial, but only at the trial, 
by inaking such a case and obtaining such an order as the act conteniplated. 
* * * The application for such an order may be made, on notice, bel'ore 
trial. Tliere is a manifest eonvenience in allowing this. But, at the sanie 
time, I thitilc the court should not décide tinally on the niateriality of the pa- 
per, except during the trial, beeause it would occupy time uunecessarily, and it 
niight be very diiMcult to décide beforehand whetber a paper was pertinent to 
the issue, and whether it was so connected with the case that a court of 
eqnity would compel its production. Thèse points could ordinarily be decided 
without difficulty during a trial after the nature of the case and the posture 
and bearings of the évidence are seen." 

It was further said in this case that the correct practice seems to 
be that, after the moving party has made a prima facie case for such 
an order, he shall enter an order nisi, leaving it for the other party to 
show cause at the trial. 

As already stated, a number of cases may be cited in which orders 
to produce books or writings before trial were made. The most ex- 
haustive review of the décisions on both sides of the question contained 
in any single case is to be found in Bloede Co. v. Bancroft & Sons Co. 
(C. C.) 98 Fed. 175. In that case it was held that a fédéral court may 
make an order to produce before the trial. In the opinion of the 
learned judge who decided that case there is, however, no référence 
to Bas V. Steele or to Dunham v. Riley. The penalty incurred by one 
who fails to produce books under an order made pursuant to section 
724 may be a judgment in the action against him. If the order be to 
produce at the trial, and the party against whom it is made fails to 
comply therewith, or, prodncing the books, insists that they are not 
admissible, the ruling of the court awarding judgment against the 
defaulting party for nonproduction, or its ruling on the question of 
the admissibility of the books, may be the subject of a bill of exceptions' 
and be reviewed on a writ of error bringing up the final judgment in 
the action. But if the order be to produce before the trial, and the party 
against whom it is made defaults, how can judgment of nonsuit or 
judgment by default be entered? A judgment must be founded on a 
record that will support it. An order to produce before the trial con- 
stitutes, at common law, no part of the record of the action. Neither 
can it be excepted to. It is well-settled practice in our fédéral courts 
that the assignments of error in an action at law are founded only on 
the record of the case and the bill of exceptions taken in the course of 
the trial. Storm v. United States, 94 U. S. 7G, 24 L. Ed. 42 ; Suvdan 
V. Williamson, 20 How. 433, 15 h- Ed. 978 ; New Orléans Railroad v. 
Morgan, 10 Wall. 201, 19 L. Ed. 892 ; Insurance Co. v. Piaggio, 16 
Wall. 386, 31 L. Ed. 358. Originally the record of an action at law 
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consistée! only of the process, pleadings, verdict, and judgment, and 
the only errors reviewable on a writ of errer were those apparent on 
the face of such a record. 3 Ency. PI. & Pr. 378. By St. 13 Edw. E 
c. 31, authority was given to take bills of exceptions to the rulings of 
judges at trials. Bacon's Abridg. Tit. "Bill of Exceptions" ; Bulkeley 
V. Butler, 2 B. & C. 434, 444; Pomerov's Lessee v. Bank of Indiana, 
1 Wall. 592, 599, 17 L. Ed. 638; Wheeler v. Winn, 53 Pa. 133, 13fi, 
91 Am. Dec. 186. In some of our states an order striking out pleadings 
before issue joined, and the like, may now, by statute, be incorporated 
in the record of an action at law so as to be reviewable on a v.'rit of 
error. In New Jersey, where, as in the fédéral courts, the common-law 
practice prevails, it bas been held that, if a plea be struck out as shani 
or frivolous, the order cannot be reviewed on a writ of error for the 
reason that it constitutcs no part of the record. In Brown v. Warden, 
44 N. J. Law, 177, the highest court of that state said : 

"The rlght to overrule aud suppress jjloadings as sliam and frivolons bas 
existed in tlie superior courts of comnion law from tinie immomorial, and 
no attempt lias ever been made before tbe présent occasion to place suoli 
inci dental orders for review before au appellate court." 

The tenacity with which the fédéral courts hold to the common-law 
practice on writs of error is well illustrated by the cases of Campbell 
V. Boyreau, 62 U. S. 224, 16 L. Ed. 96, and Andes v. Slauson, 130 U. 
S. 435, 9 Sup. et. 573, 32 L. Ed. 989. And in Wright v. Hollings- 
worth, 1 Pet. 168, 7 L. Ed. 96, it was said: 

"Tbe allowance and refusai of amendments in the pleadings, tbe granting 
or refusing new trials, and infleed, niost otlicr incidental onlers made in 
the progress of a cause, before trial, are inntters so peculiarly addressed to 
the Sound discrétion of the courts of original jurisdiction as to be (it fov 
their décision only imder tbeir rules and modes of practice. ïbis, it is true. 
may occasionally lead to particular liardsliips; but, on the other hand, the 
gênerai iuconvenience of this court attcmpting to revise and correct ail the 
intermediate proceedings in suits between thoir commencement and final 
judgment would be intolérable." 

See, also, Ex parte Crâne, 5 Pet. 199, 8 L. Ed. 92; Evans v. Stett- 
nisch, 149 U. S. 607, 13 Sup. Ct. 931, 37 L. Ed. 866. 

To what extent the statutory practice in some of our states of al- 
lowing interlocutory orders to be incorporated in the record of an action 
at law, and error to be assigned thereon, may be permitted in our 
fédéral courts under the provisions of section 9i4 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 684], it is not now necessary to décide; 
for no act of the Législature of the state of Pennsylvania lias been re- 
ferred to, nor bave we knowledge of any statute of that state, which 
provides that an order requiring a party in an action at law to produce 
books for the inspection of his adversary before trial may be incorpo- 
rated in the record of the action, or that error may be assigned thereon. 
So far as we are aware, no such practice in the courts of the state of 
Pennsylvania exists. And Congress bas prescribed no such practice 
for the fédéral courts. It seems clear, therefore, that if a party who is 
ordered to produce books before trial defaults, and a judgment is en- 
tered against him merely for that reason, the judgment would neces- 
sarily be reversed, on error, for want of a record to support it. A con- 
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struction of section 724 which limits the power of the court to an order 
to produce books at the trial leaves the party against whom the order 
is made in a position where he may take exceptions to the ruhngs of 
the court at the trial, requiring obédience to the order, or concerning 
the admissibility of the books, and thereby secure a record on which 
a writ of error will operate. But an order to produce before trial, if 
it be disobeyed, will be wholly nugatory, for the reason that the 
penalty prescribed by the section — the entry of judgment against the 
disobedient party — cannot be lawfuUy imposed. If this be not so, then 
an erroneous ruling of the court made at the trial upon an order to 
produce at the trial may be corrected by an appellate tribunal, while it 
cannot be in the case of an erroneous ruling concerning an order to 
produce before trial. A construction leading to such diverse results 
does violence to the language of the section which authorizes an order 
to produce only "in the trial of actions at law." We conclude, there- 
fore, that section 724 does not confer the power to require a party to 
produce books before trial. If a party to an action at law desires in- 
spection of books in his adversary's possession before trial of the ac- 
tion, he is left to his chancery remedy by filing his bill for discovery. 

The third question is: May the défendant in a civil action brought 
to recover damages for a violation of any of the provisions of the Inter- 
state commerce act be required, under section 724, to produce its books 
even at the trial? It is insisted by the plaintiffs in error that this case 
falls within the opération of the gênerai rule that equity will not compel 
a party to disclose facts which would tend to expose him to criminal 
punishment, or to penalties, fines or forfeitures, and that as no order 
requiring parties to produce books can be made under the authority of 
section 724, except "in cases and under circumstances where they might 
be compelled to produce the same by the ordinary rules of proceeding 
in chancery," the order now under review, even in so far as it requires 
production of books at the trial, is void. Section 8 of the Interstate 
commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. Comp. St. 
1901, p. 3159]) provides that a common carrier violating any of its 
provisions "shall be liable to the person or persons injured thereby 
for the full amount of damages sustained in conséquence of any such 
violation of the provisions of this act, together with a reasonable coun- 
sel fee or attorney's fee to be fixed by the court in every case of re- 
covery, which attorney's fee shall be taxed and collected as part of the 
costs in the case." Ând section 10 (24 Stat. 382 [U. S. Comp. St. 
1901, p. 3160]) provides that any common carrier that shall willfully 
violate any of the provisions of the act, or shall be guilty of any infrac- 
tion of it, "shall be deemed guilty of a misdemeanor," and subject to 
a fine not exceeding $5,000 for each offense. If the books of a de- 
fendant will tend to prove a particular violation of the act in a civil 
case instituted under the authority of section 8, they will also tend to 
prove the same violation in a criminal case founded on section 10. 

But a corporation is not a natural person. It is a créature of the 
State. It possesses no powers or franchises except those conferred 
upon it by the state. When it accepts its charter from the state, it 
voluntarily subjects itself to ail the obligations and duties constitution- 
ally imposed upon it by the state. So, when it engages iu interstate 
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commerce, it is subject to ail the regulative provisions concerning such 
commerce constitutionally prescribed by Congress. Whether it may 
not, in a case like the présent one, be compelled to produce its books 
and papers at the trial of a civil action against it, even if such pro- 
duction shall disclose criminal acts by it, is a question that has not 
been argued. There is, aiso, in this connection, another question that 
bas not been argued, and that is whether a corporation, in a case like 
this, may refuse to produce its books or papers because of the pro- 
vision of the fourth amendment of the Constitution against un- 
reasonable searches and seizures, or of the provision of the fifth 
amendment that no person shall be compelled to be a v^àtness against 
himself. In Haie v. Henkel, 201 U. S. 43, at page 70, 26 Sup. Ct. 370, 
377, 50 L. Ed. 652, Mr. Justice Brown said : 

"The question whether a corporation is a 'person' within the nieaning of this 
rthe flfth] amendment really does not arise, except, perhaps, wliere a corpora- 
tion is called upon to answer a bill of discovory, since it can only be heard by 
oral évidence in the person of some one of its agents or employées." 

On pages 75 and 76 of 201 U. S., on page 379 of 2G Sup. Ct., he 
said: 

"Althougli, for the reasons above stated, we are of the opinion that an of- 
ficer of a corporation which is charged with tlie violation of a statute of tiie 
State of its création, or of an act of Congress passed in the exercise of its 
constitutlonal powers, cannot refuse to produce the books and papers of such 
corporation, we do not wish to be nnderstood as holding that a coi-poratiou 
is not entitled to immunity, under the fourth amendment, against unrea- 
sonable searches and seizures." 

On page 77 of 201 U. S., on page 380 of 26 Sup. Ct., Mr. Justice 
Harlan declared that, in his opinion, a corporation is not embraced 
by the word "persons" in the fourth amendment. On pages 82 and 83 
of 201 U. S., on page 382 of 26 Sup. Ct., Mr. Justice McKenna leaves 
open the question whether a corporation can claim immunity under 
either the fourth or the fifth amendment. And on page 88 of 201 
U. S., on page 384 of 26 Sup. Ct., Mr. Justice Brewer says that : 

"The fact that a state corporation may engage in business which is within 
the gênerai regulating power of the national government does not give to 
Congress any right of Visitation or any power to dispense with the immunities 
and protection of the fourth and fifth amendments." 

Thèse varying expressions of opinion emphasize the impropriety of 
any expression of opinion by us, -^n the third question above stated, 
before counsel shall hâve given us the aid of fuU arguments thereon. 
Furthermore, the question is not now properly before us. Objections 
to an order to produce books at the trial should be made, as in the 
case of a subpœna duces tecum, at the trial, when, as already shown, 
exceptions to the rulings of the trial court inay be taken as the founda- 
tion of a writ of error bringing up the final judgment in the action. 

The fourth question is : Is not the order of the Circuit Court void 
for failure to describe with sufficient definiteness the books and papers 
required to be produced? And the fifth, and last, question is: Is not 
the order erroneous because of the allégation of the défendant that 
its books bave not been so kept as to show what rebates, drawbacks, 
compensations, or concessions it has allowed to the several parties 
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named in the plaintiff's pétition? Neither of thèse questions is iiow 
properly before us. Like the third question, they may, perhai:>s, bc 
properly raised on an order directing the défendant corporation to 
produce its boolcs at the trial of the action, but even in such case 
they can be raised only at the trial. 

Having reached the conclusions above expressed, it follows tliat the 
motion to dismiss the writ of error must be denied, and that the jtidg- 
ment of the circuit court must be reversed, with costs, and it is so 
ordered. 

BUFFINGTON, Circuit Judge (dissenting). This court in niy 
judgment, has no jurisdiction on this writ of error. I therefore dis- 
sent. In the Circuit Court the Mitchell Coal & Coke Company brought 
suit against the Pennsylvania Railroad Company to recover damages 
for alleged violations of the interstate commerce act. On pétition of 
the coal company, and in pursuance of alleged power under Rev. St. 
§ 724, that court, after hearing on answer made by the Pennsylvania 
Railroad Company alone (the plaintiffs in error making no answer or 
objection), ordered that certain books and records of that company 
be produced by its officers at the trial and also prior thereto at the rail- 
road company's own office for inspection and making copies thereof. 
This order the railroad company neither excepted to or appealed 
from. That such an order was interlocutory and not appeaîable is 
held in Logan v. Pennsjdvania R. R. Company, 132 Pa. 403, 19 Atl. 
137, a décision adopted in Alexander v. United States, 301 U. S. 
122, 26 Sup. Ct. 356, 50 L. Ed. 686. To the entry of such order, how- 
ever, the plaintiffs in error, who were the officers of the railroad com- 
pany named in the order, excepted as individuals, and bave removed to 
this court by writ of error the record in the case. Now, thèse plain- 
tiffs in error hâve no property in the books, being the mère custodians 
thereof as officers of the railroad. They made no answer in the pro- 
ceedings below. Their rights were not involved, considered, or ad- 
judicated, and no disclosures are now sought from them. Indeed, 
as mefe custodians of the books and papers in question as officers of the 
railroad, they bear an even more remote relation to the case below than 
did the plaintiffs in error in Nelson v. United States, 201 U. S. 115, 
26 Sup. Ct. 358, 50 L,. Ed. 673, of whom it was said : 

"Thèse writs of error are uot prosecuted by the parties in original suit, but 
by witnesses, to review a judgniunt of contempt agaiust them for disobeying 
orders to testify. Being witnesses merely, it is not open to them to malce ob- 
jections to the testiniony. The tendency or etfect of the testimouy on the is- 
sue between the parties is nt* concern of theirs. The basis of tlieir privilège 
is différent from that, and entirely personal." 

Seeing, then, that thèse plaifttifïs in error are not parties to the case 
between the coal company and the railroad company, they are not 
concérned in that controversy or affected by its disposition. It is clear 
that their controversy is wholly one between them and the sovereign 
power acting through one of its courts (Alexander v. United States, 
supra), which court has ordered them, as officers of a third party, to : 
produce certain books of such third party in their custody. And it is 
equally clear that that court has yet made no order against them in that 
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regard wliich is final. The order to produce in no way affects their 
liberty, their property, or their Uability. It is no more final than a 
subpœna, with a duces tecum clause directing them to produce docu- 
ments in their possession, would be. An attachment for contempt 
is requisite to constitute a final and appealable decree in case of a sub- 
pœna of that character. Alexander v. United States, supra. It is 
urged, however, that under Rev. St. § 734, the Circuit Court cannot 
enforce its order to produce by an adjudication for contempt for non- 
production, and that, because it cannot attach, an order to produce is 
the last order the court can make, and therefore a final one. Not only 
is this a non sequitur, but that a Circuit Court is powerless to en- 
force by attachment for contempt an order which by statute it is 
empowered to make, is a proposition I am not yet prepared to concède, 
if that question were before us. In that connection it sufiices to say 
that if the construction placed on this statute by Mr. Justice Washing- 
ton in Bas v. Steele, 3 Wash. C. C. 381, Fed. Cas. 1,088, be correct, 
namely, that the objects of the statute are not only to lay grounds fôr 
a judgment of default, but also "to obtain évidence from the contents 
of the papers called for," it may well be contended that the Circuit 
Court tmder its gênerai powers as a court can by attachment compel 
production of that évidence which it was the object of the statute 
it should obtain. But assuming, for présent purposes only, the court 
has no power to attach, it by no means follows tliat the mère order 
on such a custodian of papers as hère to produce is a final decree 
simply because the court can do no more. Such order lacks ail the 
éléments of a final, reviewable decree. It subjects such custodian 
agent to no liability either in person or property. He is not concluded, 
affected 'or harmed by such order. It entcrs no judgment, default, 
lien, or decree against him. It subjects him to no penaity. and he 
is not aggrieved thereby. But, apart from this, if the only power 
the court has under this statute is to enter a judgment by default, then 
the entrv of such default and the liquidation of a judgment is the final 
decree under the act which makes the case appealable. and then the 
appeal is by the party aggrieved and not by the mère custodian of such 
party's books and records. No judgment by default having been 
entered and liquidated, it follows that no final, appealable decree was 
entered. To entertain this writ is to concède to a stranger to the 
controversy higher rights than the litigants themselves possess. 
Whether this order to produce is valid, whether it warrants a judg- 
ment by default against the défendant, are matters in which thèse 
plaintiffs in error hâve no concern. If the court below finally entered 
judgment on default in that case, thèse questions could be properly 
subjected to review by the aggrieved party, the Pennsylvania Rail- 
road. But in advance of that time thèse plaintiffs in error — whether 
they seek to do it as mère individuals or as officers of that company 
— cannot, under cover of an alleged final decree in a mère order to 
produce, confer on this court by indirection a jurisdiction to review in 
a preliminary stage questions between the coal and railroad companies 
which neither of said companies can hâve reviewed until final decree. 
For thèse reasons, I would dismiss this writ of error for want of 
jurisdiction. 
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CASSATT et al. v. PBNNSYLVANIA COAL & COKE CO. 
(Circuit Court of Appeals, Tliird Circuit. January 2, 1907.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

John G. Johnson, for plaintiffs in error. 

Joseph Gilfillan and George S. Graham, for défendant in erron 
Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

PER CURIAM. The record of this case is similar to that in Alex- 
ander J. Cassatt et al., Plaintiffs in Error, v. Mitchell Goal & Coke 
Company, Défendant in Error (decided at this term), 150 Fed. 32. 
The same questions of law are presented. The opinion in that case con- 
trôla the décision of this. The motion to dismiss the writ of error is 
denied, and the judgment of the Circuit Court is reversed, with costs. 



CASSATT et al. v. WEBSTER COAL & COKE 00. 

(Circuit Court of Appeals, Tliird Circuit. January 2, 1907.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

John G. Johnson, for plaintiffs in error. 

Joseph Gilfillan and George S. Graham, for défendant in error. 
Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

PER CURIAM. The record of this case is similar to that in Alex- 
ander J. Cassatt et al., Plaintiffs in Error, v. Mitchell Coal & Coke 
Company, Défendant in Error (decided at tliis term), 150 Fed. 32. 
The same questions of law are presented. The opinion in that case 
Controls the décision of this. The motion to dismiss the writ of error 
is denied, and the judgment of the Circuit Court is reversed, with 
costs. 



MAUTHINSON v. KING et al. 

(Circuit Court of Appeals, Fifth Circuit, ^'ovember 3, 190G.) 

No. 1,542. 

Speoific Pbbfobmance— Options. 

Wliere an owner of property gives another a wrltten option for a val- 
uaiile considération, agreeing to sell it to liini at a fixed priée if accepted 
witliin a specifled time, such option is binding on tbe owner and on a 
purchaser from him, with knowledge thereof, and in a proper case may 
be speciflcally enforced. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 51-53, 178.] 
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2. Vendob and Purohaseb— Standing Tkees. 

Trees growing on land eonstitute a part of the realty as provided by 
Ga. Code 1895, § 3045. 

[Ed. Note. — For cases In point, gee Cent. Dig. vol. 40, Property, § 4.] 

3. Specific Performance— Adéquate Remedy at Law. 

Complainast procured an option from défendant K. In considération of 
$],000. to purdinse a cross-tie camp and outiit, togetlier with certain grow- 
ing timber, for Ï6,923.57, wlieseupon complainant gave a similar option 
to défendant lumber company to purchase the same outflt for §14,29.1. 
Défendant K. thereafter refused to perform lils option to plaintiff. but 
sold the outflt direct to the lumber company, by whicb plaintitî alleged 
that hft lost a net profit of $6,371.43. Held, that lu the absence of any 
allégation that elther K. or the lumber company were insolvent, com- 
plainant had an adéquate remedy at law, and was not entitled to compel 
spécifie performance of his option. 

IRd. Note. — For cases In point, see Cent. Dig. vol. 44, Specific Per- 
formance, §§ 5-8.] 

4. Same— Discrétion. 

Tlie granting of specific performance Is not a matter of arbitrary dis- 
crétion, but of judicial discrétion controlled by prineiples of equity exer- 
cised on considération of ail the cireumstances of the particular case. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Spécifie Per- 
formance, §§ 17, 18.] 

5. EQuiTY-JuBismcTioN— Allégations. 

Eqnity jurisdiction cannot be invoked by mère charges of fraud, con- 
spiracy, prayers for injunction, and the cancellation of deeds as a cloud 
on title. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, §§ 323- 
330.] 

a. Same. 

The défense of adéquate remedy at \aw Is one of substance in the national 
courts affecting the jurisdiction. and may, tberefore, be raised at any 
stasie of the proceedings, elther by the parties, or the court of its own 
volition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §§ 173- 
176.] 

7. CosTs— In Equitable Cases— Division. 

Where. in a suit for specific performance In a fédéral court, défend- 
ant raised the question of adéquate remedy at law by answer, but did 
not call the court's attention thereto until final hearing on the merits, 
after large costs had been incurred in the taking of testiniony, the court 
on sustaining such défense should hâve directed that a part of the costs 
should be taxed to défendants. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Costs, § 262.] 

'Appeal from the Circuit Court of the United States for the Southern 
District of Georgia. 

T. P. Ravenel, W. G. Charlton, and Living-ston Kenan, for appellant. 
Samuel B. Adams, for appellee N. B. King. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Judge. The main purpose of the bill in this case 

is to enforce the specific performance of a contract. The suit is 

brought by Charles Marthinson, an alien and a subject of the King of 

Denmark, against N. B. King, a citizen of Georgia, and the Hall 

150 P.— 4 
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Tie & Lumber Company, a Virginia corporation. On the 16th day of 
July, 1903, two contracts were made. To understand this controversy 
it is necessary to state the substance and purpose of both of them. 
The first contràct is between Charles Marthinson, the plaintiff, and N. 
B. King, one of the défendants. By its terms, in considération of 
$1,000 which Marthinson paid to King, and the further sum of $6,- 
923.57, to be paid on August Ist following, King sells, or agrées to sell, 
to Marthinson a cross-tie camp and outfit, a!l the growing timber on 
certain described lots, 12 buildings, 4 mules, a certain mortgage 
against J. M. Revels, and other property specifically described in the 
contràct. It is provided that King was to exécute no transfer of the 
property until ail of the purchase money was paid in full, and that in 
case of default of payment of ail the purchase money King was to re- 
tain the property and also the money paid to him in advance. Such is 
the substance of the contràct sought to be enforced in this suit. 

On the same day, July 16, 1903, the other contràct was made between 
Charles Marthinson, the plaintiff, and the other défendant, the Hall 
Tie & Lumber Company. This contràct recites that Marthinson had 
previously given the company an option to purchase the outfit and 
property described in the foregoing contràct of sale between King 
and Marthinson, and that such option had been extended in considéra- 
tion of $300. In considération of $1,000 paid by the company to 
Marthinson, the latter agreed to extend this option to August 1, 1903. 
The company was to pay Marthinson in ail $14,295 for the property 
described in the first contràct. Both contracts are in writing, and each 
is attested by two witnesses. For convenience of référence, they are 
copied in a footnote. It appears from the two contracts that, if both 
had been carried ont according to their terms, Marthinson would hâve 
made a profit of $6,371.43 on the transaction. The bill allèges the ex- 
écution of both contracts, and that ail the parties to the suit had 
actual notice of both ; that on the Ist day of August, 1903, the plain- 
tiff and an agent of the company met in the city of Savannah for 
the purpose of closing thèse trades; and that the plaintiff was then 
ready and wi'.ling and able to pay N. B. King the balance of the pur- 
chase money agreed to be paid, but that King failed to be présent and 
refused to carry but bis contràct. It is also alleged that a représenta- 
tive of the company was then présent, wilHng and ready to pay the 
plaintiff $14,295 for the property, according to the agreement, and 
that the failure and bad faith of King "has resulted in great loss and 
damage to your orator; for by and under the terms of his purchase 
from King and sale to said Hall Tie & Lumber Company your orator 
would hâve realized a net profit of $6,371.43." It was then alleged 
that King, having failed to carry out his contràct with the plaintiff, 
conveyed the property directly to the Hall Tie & Lumber Company, 
and that such conveyance was made "in order to defeat and defraud 
your orator out of ail of the aforesaid property to which lie was and 
is justly entitled under said contracts with said King,. and out of 
the profits which he would realize out of the said trades touching 
said property, and in order to themselves profit by their said fraud," 
etc. ; and it is alleged that ail this is "contrary to equity and good 
conscience, and works a manifest wrong, injury, and irréparable loss to 
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your orator in the premises." In the eighth paragraph of the bill it is 
alleged that the plaintiflf is remediless by the strict rules of the com- 
mon law, and is only relievable in a court of equity. The plaintif? 
malces a tender to King of the balance of the purchase money, which 
tender is to continue during the pendency of the suit. The bil! con- 
tains a prayer that the court should require King to exécute and de- 
liver to the plaintiff a good and sufficient title to the property, and that 
the transfer or pretended transfer between King and the Hall Tie & 
Lumber Company should be canceled. There is also a prayer that the 
défendants be enjoined from selling or disposing of any of the prop- 
erty and from cutting or removing the timber from the premises. 
The bill contains no averments as to the insolvency of either of the 
défendants. 

The défendants filed a joint answer to ail the paragraphs of the 
bill. In answer to the eighth paragraph they averred that each of 
them is solvent and amply responsive in damages ; that each of them 
owns property in the state of Georgia more than sufficient to pay the 
sum claimed by the plaintiff; that the défendant company has large 
interests in the state of Virginia, North Carolina, and other states, 
and in this connection they expressly deny plaintifï's allégation as to 
his damage being irréparable. On the contrary, they aver that: 

"His remedy is ample at common law, and that they hâve abundant prop- 
ertv to meet any judgment that he may recover against them, or either of 
them." 

The case was tried on the merits, much évidence being taken and 
ofifered on both sides, and the court rendered a final decree dismiss- 
ing the bill and remitting the plaintiff to his remedy at law. The plain- 
tiff has appealed to this court, and assigns that the court below erred 
in dismissing the bill. 

1. Whenever a contract is of such a form and nature that it has 
mutually executory promises, or whenever it is inténded that it should 
require future acts or omissions from each of the parties, and that each 
should be bound to perform his stipulated part, there must be both 
mutuality of obligation and of remedy. It follows that, as a gênerai 
rule governing cases for spécifie performance, the contract must 
be mutual, and either party is entitled to the équitable remedy of a 
spécifie performance. But when the contract is unilatéral, and by 
its express terms is binding upon one of the parties only, it may, 
of course, be specifically enforced against that party, although the 
remedy cannot be granted to him against the other. Pomeroy on Spécif- 
ie Performance of Contracts, § 169. It is now well settled that if an 
owner of property gives another a written option on it for a valuable 
considération, agreeing to sell it to him at a fixed price, if accepted 
within a specified time, it is binding upon the owner, and it is equally 
binding upon those who purchase from the owner with a knowledge 
of such agreement. In a proper case the courts will not hesitate to 
enforce an option as readily as they enforce other contracts. Johnston 
V. Trippe (C. C.) 33 Fed. 530; Black v. Maddox, 104 Ga. 157, 30 
S. E. 723 ; Ross v. Parks, 93 Ala. 153, 8 South. 368, 11 L. R. A. 148, 30 
Am. St. Rep. 47. Conceding, therefore, that the contract between 
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the appellant and King was an option, that fact would not prevent îts 
spécifie enforcement. 

2. Part of the property involved hère is personal property, and part 
is classed as real estate. Trees grovving on land constitute part of the 
realty. Douglass v. Bunn, 110 Ga. 159-162, 35 S. E. 339 ; Ga. Code 
1895, § 3045. It is true that the courts will sometimes specifically en- 
force a contract concerning land when it would refuse to enforce 
one in the same terms relating to personal property. In a contract for 
the purchase of merchandise, where there is nothing to impress a 
peculiar value upon the • identical articles, the purchaser can go into 
the market and buy other articles of the same kind with the damages he 
may recover at law, and so his loss would be fully compensated. But 
a landed estate, though of precisely the same value as another, may be 
entirely différent in other circumstances that make it an object of de- 
sire to the purchaser. It has, therefore, become a rule governing or- 
dinary contracts relating to landed estâtes, when such contracts con- 
tain none of the circumstances which appeal to the discrétion of the 
court, that it is as much a matter of course for a court of equity to 
enforce them as it is for a court of law to give damages for the breach 
of them. It should be borne in mind, however, that no distinction in- 
heres in the nature of land and chattels, and that the fundamental 
principles which control the action of the court are the same whether 
the contract relates to realty or personalty ; for we find that where 
chattels hâve some peculiar value to their owner over and above any 
market value which could be placed on them in accordance with strict 
légal rules — such as an heirloom, a painting, or other work of art — 
contracts concerning them will be specifically enforced in equity. Al- 
though the trees described in the contract considered hère are a part 
of the realty, they having been purchased with a view to their sever- 
ance and sale, the contract cannot be looked on as embracing a landed 
estate that makes it an object of désire to the purchaser, giving it a 
value not to be estimated in damages. 

In Paddock v. Davenport, 107 N. C. 710, 13 S. E. 464, it was held 
that where trees are bought with a view to their severance from the 
soil, thus being converted into personalty, and there are no circum- 
stances from which it can be inferred that breach of the contract may 
not be readily compensated for in damages, spécifie performance will 
not lie. Certainly this doctrine should apply where the contract sought 
to be enforced, together with the pleadings of the plaintiflf, show that 
he himself has put an exact estimate upon the amount of damage he 
has sufifered by the breach of the contract. When we remember that 
a court of equity will enforce a contract relating to a work of art on 
the same principles that it will enforce one relating to a landed estate, 
the case of Dowling v. Bitjemann, 2 John. & H. 544, s. c. 8 Jur. (N. 
S.) 538, becomes worthy of attention hère. This was a suit by an 
artist seeking to obtain possession of a picture. It was conceded that 
a court of equity had undisputed jurisdiction to order the delivery of 
a painting when it has a spécial value, and that the légal remedy is 
therefore inadéquate; but, as his agreement and his pleadings showed 
that the artist had himself put a fixed price on the picture, it was held 
that damages would, under thèse circumstances, be an adéquate reme- 
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dy, and that there was no necessity for interférence by an equity tribu- 
nal. This case is quoted by Pomeroy, and the proposition of his own 
text amounts to this : That a party by his own acts may put a certain 
value on a unique chattel which can be recovered at law, and which, 
being his own estimate, wiU be taken as sufficient compensation. 
Pomeroy on Spécifie Performance of Contracts, p. 17, note 3. 

We can see no reason why this principle is not equally applicable 
to a case where the plaintiff puts a certain value on chattels and trees 
to be severed by estimating to a cent the amount he bas lost by the 
failure of the défendant to transfer them to him. 

3. The granting of the équitable remedy of spécifie performance is 
a matter of discrétion — not of an arbitrary discrétion synonymous with 
the mère pleasure of a judge, but of a judicial discrétion controlled 
by principles of equity exercised upon considération of ail the circum- 
stances of the particular case. In determining a particular case, 
the question of granting a spécifie performance often turns upon 
collatéral incidents connected with and shedding light on the con- 
tract sought to be enforced. Both the contracts to which this suit 
relates are made parts of the bill. They really constitute a single 
transaction ; both being necessary to show the nature and extent of 
the plaintiff's loss. The company held an option on the property 
comprising the subject of the suit, which had been once extended. 
It desired to obtain another extension. The three parties, the 
plaintifï and the two défendants, with the knowledge of ail, on the 
same day made the two contracts. King, who had the title to the 
property, sold, or agreed to sell, it to Marthinson, the plaintifï, for 
$1,000 cash, the remainder of the price to be paid later. King 
was to hold the title till ail the price was paid. Marthinson, "at the 
same time, extended the company's option, and sold, or agreed to sell, 
the property at a larger price to the company, receiving $1,000 in 
cash (which presumably he used in paying King), the remainder of 
the purchase money to be paid at a later date. By the contracts King 
was to convey to Marthinson and Marthinson was to convey to the 
company. The resuit of the performance of both agreements would 
hâve been that the company would hâve had the title to the property 
and Marthinson would hâve made the difiference between what he paid 
King and the larger price he received from the company. Marthinson 
was a middleman, to receive and pass the title on to the company. His 
true relation to the sale was similar to that of a broker representing 
the vendor and vendee. The différence in the buying and the selling 
priée was his pay. Instead of doing as he agreed, King ignored the 
plaintifï and conveyed direct to the company. He put the title, how- 
ever, where the agreements provided it should go. Assuming the 
averments of the bill to be true, he conspired with the other défendant, 
violated his obligation, and cheated the plaintifï out of the profits to 
which he was entitled, which is a sum certain — the diflference between 
plaintifif's buying price and his selling price. Ail this had occurred be- 
fore the bill was filed. The plaintifï, by the terms of the two contracts, 
acquired no right to hold the title to the property permanently. He 
was to, take it and pass it on to the company. He was not, therefore, 
when the bill was filed, entitled to bave the title vested in him, to remain 
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in him. What he really was entitled to was the amount of his dam- 
ages — his lost profits— taking the averments of the bill as true. Both 
défendants being solvent, his remedy at law was ample and adéquate 
when the bill was filed. It is true, as argued by the appellant, that in 
a suit which properly invokes équitable jurisdiction the court will go 
on and do complète justice, though in its progress it may decree on a 
matter which was cognizable at law. Cathcart v. Robinson, 5 Pet. 
264, 8 L. Ed. 120. Under this nile, if the bill had made a case of which 
a court of equity had jurisdiction and in which the plaintiff would 
hâve been entitled to relief, and sonie subséquent event had made it 
impossible for him to hâve obtained relief by spécifie performance, the 
case might hâve been retained to assess damages. But the appellant's 
claim for a decree for damages cannot be sustained in this case because 
the bill does not show a case for spécifie performance or for anv équi- 
table relief. Section 723, Rev. St. U. S. [U. S. Comp. St. 1901, p. 
.583], provides that: 

"Suits In equity shall not be sustained in eitlior of tlie courts of tlio Unitedi 
States whcre a piain, adéquate and complète remedy may be had at law." 

As Judge Pardee observed in Zeringue v. Texas & P. R. Co. (C. 
C.) 34 Fed. 239, 243: 

"Under no head of chancery jurisdiction eau a court of the United States 
sustain a bill in equity to obtain only a decree for the payment of money by 
way of damages when the lilio amount can be recovered at law." 

4. As to other averments which it is claimed confer jurisdiction in 
equity, it is only necessary to say that charges of fraud and conspiracy 
and pr_ayers for injunctions and the cancellation of deeds as a cloud 
on title do not confer jurisdiction in equity, when the bill, taken as a 
whole, shows that the remedy at law is complète and adéquate. If it 
were otherwise, a défendant could be deprived, by a mère form of 
pleading, of the constitutional right to a trial by jury which he has 
in "ail suits at common law where the value in controversy shall ex- 
ceed twenty dollars." 

5. It is oîten said that, unless the objection that the plaintifï has a 
pcrfect remedy at law is raised as a preliminary question, it will be 
regarded as waived. But the défense of good remedy at law is one 
of substance in the national courts, and one affecting the jurisdiction 
of the court in equity, and it may, therefore, be raised at any stage of 
the proceedings, or, in a case like this, the court may raise it of its 
own volition. In this case, the defect appearing on the face of the 
bill, the objection should hâve been raised by demurrer. One of the 
purposes of raièing such question by demurrer is "to prevent an un- 
necessary expense." Stor3''s Equity Pleadings, § 447. The défend- 
ants raised the question by answer, and the attention of the court was 
not called toit, so far as appears from the orders and decrees, till the 
final hearing on the merits. Before the court came to pass on the 
question a mass of testimony had been taken on the merits, involving 
large costs. lî the défendants had raised the question by demurrer, 
this expense would hâve been avoided, for the court would hâve held, 
as the learned judge did hold when the case was heard, that the remedy 
at law was adéquate. 
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Under thèse circumstances, we think that the défendants should be 
taxed vvith the part of the costs incurred by them in the Circuit Court, 
and the decree will be amended to that effect. The appellant will pay 
the costs of the appeal. The decree of the Circuit Court, as amended, 
is affirnied. 

NOTE. 

"Savannali, Ga., July 10, 1903. 

"For and iti fonsideriition of tlie snm of one tUousand dollars (•'iSlOOO.OO) to 
me in band i>aid by Charles Martlihison, at aud betore signins horfof, tli(* re- 
(.«ipt wbereof 1 bereby aeknowledge, and for tbe otber considération herein- 
aftiT stated, 1 bereby sell to said Cliarles Jlartbinson tbe loUowiug proii- 
erty, coiisistiug of iny crosstie camp aud outfit, located iu '2nd laud district 
of Cbarltou County, Georgia, aud iteuiized as follo\v.s: Ali timber ou lots 
ntiinbers seveuty-oiic, one liuudred and twenty-oue, one liuudred aud twenty- 
two, one bundred and twenty-tliree, one bundred aud tliirty-tbree, one bnu- 
dred and tbirfy-four aud one bundred and tbirty-tive, witb lease of flve years 
from Jauuary Ist, 1003, to eut and reniove said timber; twelve buildings, 
four mules, tbree wagons and baruess, rny lease of siding, stock of goods iu 
commissary, loading ropes, saddle aud bridle, extra collar, tweuty sacks of 
corn, teu sacks of oats, twelve baies of hay, borse, buggy and baruess. 

"The priée for eutire otitfit to be seven tliousand. six bimdred aud tbree 
dollars and fifty-seven cents (!t!T<>(i;;.57), payable as follows ; One tbousaud 
dollars (iflOOO) in cash now, as above receipted for, and balance in casb on 
or before Augtist Ist. liXl.'î. 

"It being uuderstood tbat uuless tbe said Charles Marthinson shall pay to 
me ou or before the Ist of Auguwt, next, tlie snm of six tbousaud six bundred 
and tbree dollars aud iifty seven cents (^•t'tiiO'A.-'û), which is balance due on 
this purchase, theu the sum of one tbousaud dollars uow paid to me shall be 
forfeited and retaiued by nie witlunit auy accouiitiug. In otber words, I am 
not to mnke or exécute the papers transfcrring said property until ail of 
purchase money is ]jai(l iu full. and iu cise of default of paymeut I am to re- 
tain ail of said property and also the uiouey uow paid to me as abovi' 
receipted, and this agrcejueut becomes utiU and void. 

"It is also agreed and ttuderstood between said Charles Marthinson and 
myself tbat wiien final settleuient is juade aud i)ai>crs executod, the said 
Charles Marthinson sliall. in addition to aliove jiurcliase ])i\y to me tbe sum 
of tbree luuidred and twenty dollars (.f:i20.00) for whicli I will transfer to bim 
a juortgage which I hold agaiust .T. 'SI. lîevels, for three mules and one timber 
cart and tixtures. togetlier witb said Revois' obligation to worlc ont the mort- 
gage debt ou same — as verballv uuderstood b(^tweeu said Ito^-els and myself. 
"fSignedJ ' N. B. King. 

"Witness: 

"W. G. Guyton. 
"IJIchard Burry." 

"Savaiinab. Ga., .Tuly 10, 1903. 

"Wbereas I gave to Hall Tie & Luml)er Company under date of .Tuly 7, 
190.3, an option, to i)urchase the crosstie camp aud eoni])lete outflt thereto 
belouging in second laud district of Cliarltou County. (Jeorgia, consistiug ol' 
lots numbei-iH 71. 1--. 12;',, l.'i^, i;S4 and lîi.'j. together witb buildings and teuts 
tbereon. siding of railroad. ail goods in commissary, four mules, tliree wagons 
witb baruess, witb lease to eut ajid remove said timber auy finie within five 
years from .lanuary 1, 1903. for the suni of tliirteeu tbousaud dollars, payable 
as set forth in said option and which option was extended to .Tuly 20tb in a 
second instrument of writing signed by me. and wbereas for above stated op- 
tion and extension tbe said Hali Tie & Luinber C^omiiauy bave beretofore paid 
me the sum of two btindred dollars (.S200). Now, thei'efore, for aud iu con- 
sidération of the sum of one tbousaud dollars (-$1000.00) — more to me in 
hand paid by said Hall Tie & Ijunilier Company, at and before signing liere- 
of, the receipf wbereof is liereby aclînowledged, I bereby agrée to extend,,said 
option to Ist of Avigust, 1003. and to modify payments as follows: On or 
before Ist August, 1903, Hall Tie & Lumber Company sball pay to me In casb, 
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the sum of flfty-three hundred dollars ($5300.00) In addition to amounts al- 
ready pald on options; and shall exécute and deliver to me their notes as 
follows: One thousand flve hundred dollars ($1500) payable in sixty daya 
froni date of deed transferring property to them, and the balance of purchaso 
money, sâme being five thousand dollars ($5000) divided Into eight equal parts, 
payable respectively in three, four, flve, six, seven, eight, nine, aud ten montba 
from date of said deed. AU deferred paymeuts bearing interest at six per 
cent, per annum and secured by the property, that is to say, I do not re- 
lease my ownership until ail notes are paid. 

"And in addition thereto the said company shall purcnase and pay in cash, 
within tiine named above, for following items, viz. : 

"One horse and buggy with hamess $250 00 

750 cross-ties in woods last Saturday 97 50 

Rope for loading logs, saddle and bridle, 30 sacks feed aud 

baies of bay 60 00 

Accounts of 75 men now working. . , 887 50 

"Upon settlement as above stated I agrée to furnish full » * • clear 
of ail encumbrances, proper documents transferring above property to said 
Hall Tie & Lumber Company. But it is understood and agreed that in the 
event of failure of said Hall Tie & Lumber Company to meet the settlements 
and payments as above set forth on or before the Ist of August, 1903, thon ail 
money paid me on options, ineluding the one tliousand dollars ($1000) now paid, 
shall be forfeited by them and retaiued by me, and this agreement becomes 
null and void. 

"[Signed] Chas. Marthinsoa, 

"Witness : 

"W. G. Guyton, 

"Ivichard Burry." 



SPRINKLE et al. v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit December 14, 190C.) 

No. 606. 

1. Cbiminal Law— Evidence— Déclarations. 

Where défendants on trial were jointly indrcted wîth others chargea 
with carrying on the business of rectiflers in the names of certain compa- 
nies organized by them with intent to defraud the United States of the 
Internai revenue on their rectifled spirits, a typewritten letter purporting 
to hâve been dictated by one of the défendants and signed in his name by 
a rubber stamp or stencil, no part of vvhich was in his handwriting, wa9 
Inadmissible as against him, in the absence of other évidence suiHcient to 
connect him with the offense charged. 

2. Same — Ekboneous Admission op Evidence — Préjudice. 

The erroneous admission of évidence against accused In a fédéra! court 
will be presumed to hâve been prejudicial unless It is made to appear be- 
yond a doubt that it was harmless. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 15, Criminal Law, S 
S004.] 

S. Samb— Admissibilitt or Ttpeweitten Letter Signed with Stencii,. 

A letter written wholly on a typewriter, with the signature of the ac- 
cused thereto appended with a stencil, held incompétent as évidence 
against such accused as a communication purporting to hâve come from 
him, unless shown to hâve been acknowledged by him as his letter, or 
acquiesced in or acted upon by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 14, Criminal Law, 
tf 1022, 1027.1 

Pritchard, Circuit Judge, dissenting. 
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In Error to the District Court of the United States for the Western 
District of Nortli Carolina. 

Spencer B. Adams, W. P. Bynum, Jr., Reuben D. Reid, and E. J. 
Justice, for plaintiffs in error. 

A. E. Holton, U. S. Atty., and A. H. Price, Asst. U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. This case was decided by this court 
at its November term, 1905 (141 Fed. 811, 73 C. C. A. 285), and is 
now under considération upon a pétition for rehearing granted at 
the instance of T. M. Angle and William Young, two of the défendants, 
the défendant Sprinkle having acquiesced in the judgment of the court. 

The case is briefly this: B. F. Sprinkle and the petitioners Angle 
and Young, together with H. C. Sprinkle and J. T. Sprinkle, were in- 
dicted for violations of the internai revenue laws ; the indictment con- 
taining 10 counts, the first charging the persons named with carrying on 
the business of rectifying with intent to defraud the United States of 
the tax on the spirits so rectified; the third, fifth, seventh, and eighth 
counts with engaging in and carrying on the business of rectifîers of 
distilled spirits in the names, respectively, of the Oak Grove Liquor 
Company, the Milton Liquor Company, the Reidsville Liquor Company, 
and of William Young, with intent to defraud the United States of the 
tax on the spirits so rectified by them. The second, fourth, and sixth 
counts charged that said five défendants, respectively, in the name of 
the three companies aforesaid, knowingly made false entries in certain 
books required by law to be kept in the rectifying business. The ninth 
count charged the five défendants with unlawfully and willfully remov- 
ing and aiding and abetting in the removal of a cask of distilled spirits 
on which the tax had not been paid as required by law to a place other 
than the distillery warehouse, and the tenth count with unlawfully 
concealing said cask of spirits on which the tax had not been paid. 
The défendants B. F. Sprinkle, T. M. Angle, and William Young, in 
the absence of the défendants H. C. and J. T. Sprinkle, who had not 
been apprehended, were jointly tried and convicted on the first nine 
counts of the indictment, on which judgment was entered, and from 
which a writ of error was sued ont, resulting in the affirmation of the 
décision of the lower court, from which this rehearing is asked by the 
two petitioners named. 

Many reasons are urged in support of the rehearing, and the same 
hâve been elaborately argued orally and in writing, and the conclusion 
reached is that the judgment heretofore entered should in ail respects 
be adhered to, except as to the ruling of the court upon the twenty- 
second bill of exception taken upon the trial relating to the admission 
in évidence of a certain paper purporting to bave been written by the 
petitioner William Young on the loth day of April, 1902, addressed to 
Fleischman & Co., wholesale liquor dealers, Cincinnati, Obio. The 
subject of this exception is also embodied in the défendant Young's re- 
quest for instruction No. 90, and forms the ground of one of his as- 
signments of error, and arose as foUows: While Charles Haefeli, 
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chief clerk for Fleischman & Co., was on the stand as a witncss in bc- 
half of the government, deposing as to certain transactions between 
liis firm and the Reidsville Liquor Company, of Reidsville, N. C, he 
was asked by counsel for the prosecntion to say if he had "any letters 
or anything that opencd correspondance vvith Fleischman & Co.," to 
which the witness rephed "Yes," and produced tlie letter dated April 
15, 1902, which is as foUows : 

'■lieidsville Liquor Co., Wliolcsale Liquor Deulors and Iteetiliors. 
"\\'ui. Young, , 
"B. F. Sprinlvle, l'roprietor. 

"Reidsvillo. N. 0., Aiiril L", 1002. 
"3I0.SS, Fleischiinin & Ce, Cincinnati, O. — Dear Sir: riéa.se quotc me your 
lowest i)rices on ,jO prooC wliite wlieat whiakey 1. o. h. Cinenniati, iu tivo bl)l. 
lots (to)it;iining 50 or more wiue gais, to tlie bbl. I Avant it to blend low i>ro<if 
corn wliiskey witli it. If you will flgnrc it down to tlio riglit prier, 1 wjll 
liandle five or ton libls. per weolv; let mo bcur froui you at your carliesr date, 
"l'ours truly, Wm. Young." 

The said letter was typcwrittcn, the date bcing stampcd with a 
stencil or rubber stamp, and written upon stationery purporting to be 
that of the Reidsville Liquor Company, on which the name of B. F, 
Sprinkle originally in print as proprietor was stampcd ont, and across 
the name of said Sprinkle, proprietor, and across words "Liquor Dealer 
and Rectifier," the name of Wm. Young was stampcd with a sten- 
cil or rubber stamp, and at the close of the letter the signature "Wm. 
Young" was likewise stamped with a rubber stamp or stencil. The, 
answcr of Fleischman & Co. to this letter was addressed to the Reids- 
ville Liquor Company, \vhich was the beginning of the correspondence 
between Fleischman & Co. and the Reidsville Li([uor Company, and 
subscquentl}' correspondence was had between said firm and said coiii- 
pany, J. T. Sprinkle appearing as the proprietor of the Reidsville 
Liquor Company, and as a resuit of which sundry sales of liquor were 
made by Fleischman & Co. to the Reidsville Liquor Company, and on 
some of the liquors were used the fraudulent stamps shown by the 
government to hâve bcen issued. The lowcr court admitted this évi- 
dence against the objection of the défendants, stating at the time "that 
the object of the government in otïering the tcstimony, as stated by 
the district attorney, was to show by it that the criminal offenses 
charged in the indictmcnt had been committed, but that the tcstimony 
would not be considered by the jury unless subséquent testimonv was 
introduced Connecting the défendants, or some of them, with the offense, 
which the tcstimony offered tended to prove, and then only as to such 
of the défendants as might be found to hâve engaged in the offense." 

The view taken by this court at the former hearing was that although 
the said letter was not in the handwriting of the défendant Young, which 
might bave been sufïicicnt as an independent proposition to hâve caused 
its rejection, that the fact that the Reidsville Liquor Company (one of 
the aliases under which it is alleged said Young did business) received 
the sanie and acted thereon so connected Young with the company as to 
make it compétent évidence against him. To this view we still adhère, 
upoti the facts as thus assumed : but upon a careful review of the évi- 
dence in the case we are not satisfied with tlic conclusion then reached, 
in that it docs not appear entirely to our satisfaction that the facts in 
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the case, independent of the letter itsclf, so identify Young with the 
commission of the offense alleged a'gainst him, or with the Reidsville 
Liquor Company, as to make him liable for the acts of said Company. 
With the letter in his handwriting in évidence, and the company acting 
upon the same, it would be conclusive of the guilt of Young as wéll 
as of his connection with the company.. The letter, however, was ad- 
mittedly not in his handwriting, and the government should, therefore, 
before "it can use that which was in itself incompétent as évidence 
either for the purpose of Connecting Young with the commission of 
the crime, or to procure arjd.sustain a verdict against him, establish ifs 
case with that degree of certainty necessary to a conviction with such 
letter excluded. This, we think, the government has failed to do. It 
is true that raany circvmistances of suspicion surround the petitioner, 
Young, and he may be guilty; but without the letter which forms the 
basis of the exception in question, and the answer thereto, and what 
was done as a conséquence thereof, the defendant's guilt is not estab- 
lislied with that degree of definiteness and certainty that should be re- 
quired in a criminal case. This is particularly true under the fédéral 
décisions applicable to the admission and exclusion of évidence, which 
are to the effect that it should be made to appear beyond a doubt that 
the improper évidence adipitted did not and could not hâve prej- 
udiced the rights of the partv duly objecting. Deerv v. Crav, 5 Wall. 
795, 807, 18 h. Ed. 053; Gilmer v. Higley,. 110 U.'S. 47, 3 Sup. Ct. 
471, 28 L. Ed. G2 ; Boston: R. R. Co. v. O'Reilly, 158 U. S. 334, '337, 15 
Sup. Ct. 830, 39 L. Ed. 1006; :U. S. v. Daubner (D. C.) 17 Fed. 793 ; 
Résurrection Gold Mining Co. v. Fortune Gold Àlining Co., 64 C. C. 
A. 180, 189, 129 Fed. GG8 ; State v. Mikle, 81 N. C. 552 ; State v. 
Massey, 86 N. C. 058, 41. Am. Rep. 478 ; State v. Jones, 93 N. C. 611 ; 
State V. Goodson, 107 N. C. 798, 12 S. E. 329 ; Bishop New Cr. Proc. 
vol. 1, §§ 89, 92, 93, also 1273, 1274, 1275, and 1276, and cases citéd. 

We ,find ourselves in the position that we cannot say that the ad- 
mission of the letter in question may not hâve injuriously affected the 
défendant Young, nor can we say that the évidence against him, with 
such letter excluded, is sufificient to sustain the verdict against him. 

The défendants, along with their pétition for rehearing, présent 
certain affidavits which they claim constitute ground for a new trial 
because of after discovered évidence, if in the opinion of the court 
such motion can be entertained. Without meaning to discuss tlie 
question of précèdent respecting the application for a new trial on the 
ground of after discovered évidence in an appellate court, or what 
disposition should be made of a case in such court upon présentation 
of affidavits of the kind, we think that at least the party accused pre- 
. senting such motion and affidavits should bring himself strictly within 
the rule applicable to the granting of new trials upon after discovered 
évidence, which the petitioners in the case hâve failed to do. 

The judgment, therefore, of the lower court, in so far as it alïects 
the défendant Young, will be reversed, the cause remanded to that 
court, with instructions to award a new trial therein, such new trial 
to be proceeded with in accordance with the views herein expressed ; 
and the application of the défendant Angle for a rehearing will be 
. ovemded, and the former judgment as to him in ail respects affirmed. 
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PRITCHARD, Circuit Judge _(dissenting). After a careful con- 
sidération of the pétition filed herein for a rehearing, and argument 
of counsel in support of the same, as well as the brief and argument of 
the district attorney, contra, I concur in the opinion of the court in so 
far as it relates to the défendant Young. Notwithstanding the fact 
that I concurred in the opinion of the court as to the défendant Angle, 
when this case was before us in the first instance, after a further con- 
sidération of the questions involved, I feel impelled to dissent from the 
judgment of the court in refusing to grant the défendant Angle a new 
trial. The learned judge who tried this case submitted certain évi- 
dence to the jury which in my opinion was incompétent, inasmuch as 
the défendants are not charged with a conspiracy. 

The indictment charges B. F. Sprinkle, H. C. Sprinkle, J. T. 
Sprinkie, William Young, and T. M. Angle, in the first, third, fifth, 
seventh, and eighth counts, with violating section 3317, Revised 
Statutes [U. S. Comp. St. 1901, p. 3164], by engaging in and carrying 
on the business of rectifiers of distilled spirits with intent to defraud 
the United States of the tax upon the spirits so rectified by them. The 
second, fourth, and sixth counts charge the défendants with violating 
section 3318, Revised Statutes [U. S. Comp. St. 1901, p. 2164], in 
making false entries upon their iDOoks, and the ninth count charges a 
violation of section 3396 [U. S. Comp. St. 1901, p. 2136] by remoying 
and aiding and abetting in the removal of one cask of distilled spirits 
on which the tax had not been paid as required by law to a place other 
than a distillery warehouse as provided by law. 

A joint offense being charged in the indictment, ît is insisted that 
the offense was proved by showng the unlawful acts and conduct of 
J. T. Sprinkle and others. Not only the acts, but the déclarations of 
J. T. Sprinkle and others than the défendant Angle, were oflfered as 
évidence, and the court below submitted the same to the jury to be con- 
sidered in determining the guilt or innocence of ail the défendants then 
on trial. This testimony could onlj? hâve been properly submitted to 
the jury as évidence against the défendant Angle upon the theory that 
he was connected with the Oak Grove Liquor Company, the Milton 
Liquor Company, and the Reidsville Liquor Company. The mère fact 
that a joint offense is charged, in the absence of proof Connecting 
the défendant Angle with the offense alleged to hâve been committed, 
would not be sufficient to justify the admission of évidence against him 
as to the acts and déclarations of those défendants against whom 
the évidence was sufficient to sustain a verdict of guilty upon the 
charges contained in the indictment. This being a case where no 
conspiracy is charged or shown to hâve existed, the unlawful acts and 
déclarations of the other défendants would be incompétent as évidence 
against the défendant Angle. The order of the introduction of testi- 
mony is discretionary with the presiding judge, but it is a well-settled 
rule that where évidence as to déclarations and acts of co-defendants 
is admitted which at the time of its introduction does not show that 
the défendant (as, in this instance, the défendant Angle) was présent 
or participating in the commission of the unlawful acts necessary to 
constitute the offense, and where at the close of the testimony the 
prosecution has offered no évidence to connect the défendant with the 
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unlawful acts and conduct of his co-defendants, then it îs the duty of 
the court, before submitting the case, to instruct the jury that in deter- 
mining the guilt or innocence of such défendant they should not con- 
sider such évidence. Therefore the évidence as to the déclarations 
and acts of the défendants Sprinkle was incompétent as against the 
défendant Angle, and the submission of the same to the jury without 
qualification tended to préjudice the cause of such défendant, and 
should hâve been excluded. 

To sustain the ruling of the court below, wherein the court admitted 
as évidence against the defndant Angle the déclarations of J. T. Sprin- 
kle and others as a part of the res gestse, the case of St. Clair v. United 
States, 154 U. S. 134, 14 Sup. Ct. 1002, 38 L. Ed. 936, is relied upon. 
In that case the défendants were jointly charged with the murder of 
the deceased, and the acts, appearances, and déclarations of each as to 
how the homicide occurred were admitted as a part of the res gestae. 
The court, in discussing this phase of the question, said : 

"Exceptions were taken, at différent stages of the trial, to tlie admission, 
against the objection of the accused, of évidence as to the acts, appearance. 
and déclarations of Sparf and Hansen. ïhese objections seem to rest upon 
che gênerai ground that the indictment did not charge St. Clair, Sparf, and 
Hansen as co-conspirators. The évidence was not for that reason to be re- 
jected. St. Clair, Sparf, and Hansen were charged jointly with having lîilled 
and murdered Fitzgerald. The acts, appearances, and déclarations of either, 
if part of res gestse, were admissible for the purpose of presenting to the jury 
an accurate view of the situation as it was at the time the alleged murder 
was committed. Oireumstances attending a partieular transaction uuder 
investigation by a jury, if so interwoven with each other and with the prin- 
cipal fact that they cannot well be separated without depriving the jury 
of proof that is essential in order to reach a just conclusion, are admissible 
in évidence. Thèse surrounding circumstances, constituting part of the res 
gestse, Greenleaf, says, 'may always be shown to the jury along with the 
principal fact, and their admissibility is determined by the judge according 
to the degree of their relation to that fact, and in the exercise of his sound 
discrétion ; it being extremely difficult if not impossible, to bring this class 
of cases within the limits of a more partieular description.' 1 Greenleaf, Ev. 
(12th Ed.) p. 108. See, also, 1 Bishop, Crim. Pro., pp. 1083-1086." 

The crime was committed on board a ship, and the évidence as to 
what each défendant said and did at the time the deceased was mur- 
dered, and also as to what was said and done in attempting to remove 
the évidence which tended to show his death while on shipboard, was 
held to be a part of the res gestse. Each person against whom évi- 
dence was offered was présent at the time the unlawful acts were com- 
mitted and déclarations were made of which évidence was introduced. 
From the very nature of things the acts and déclarations of each de- 
fendant charged with an offense, it being shown that they were présent 
and participating either by acts or déclarations at the time of the 
commission of the offense, as in the case, supra, such acts and déclara- 
tions under well-established rules of évidence would be compétent as 
a part of the res gestœ. 

The court in the case of St. Clair v. United States, supra, quotes 
from Wharton on Evidence, p. 359, as follows : 

"The res gestse may be, therefore, deflned as those circumstances which are 
the undesigned incidents of a partieular litigated act and which are admissible 
wlien illustrative of such act. Thèse incidents may be separated from the act 
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l).y a lapse of time more or less appréciable. They niay conslst of speeches 
of aijy one concerned, whetlier participant . or bystander! They may com- 
prise tliihgs left undoiie as well as thiugs doue. Their sole distinguishlng 
feature is that tliey sbould be tlie necessary incidents of tbe litigated act; 
necessary in this seuse tliat they are part of tbe immédiate préparations for 
or émanations of snch act, and are not produced by the calculating policy 
of the actors. In otber words, they must stand in immédiate casual relation 
to tlie act — a relation liot broken by the interposition of vOluntary individual 
wariness seeking to manufacture évidence for itself. Incidents that are 
tlius imniediately and unconscionsly associated with an act,, whether snch 
incidents are doings or déclarations, become in this way évidence of the char- 
acter of the act," 

It will be observed that the distinguished aiithor, in referring to the 
Écts of the défendant when treatëd as a part of the res gestse, says 
that "their sole distinguishing feature is that they should be necessary 
incidents of the htigated act; necessary in this sènse, that they are a 
part of the immédiate préparations for or émanations of such an act, 
and are nat produced by the calculating policy of the actors." 

The litigated act in the trial in the case at bar was the running of 
the business of a rectifier b}' the défendant Angle with intent to de- 
fraud the government or knowingly making false entries while engag- 
ed in such business under the names and styles as charged in the in- 
dictment. In order to render the acts and déclarations of the other 
défendants compétent évidence as a part of the rès gestœ ag^inst the 
défendant Angle, it was necessary to show that he was concerned in 
the tmlawful acts as a participant or a bystander, and there is no évi- 
dence in the record which tends to show either. The déclarations of 
J. T. Sprinkle would hâve been compétent as against H. C. Sprinkle 
if he had been on trial, inasmtich as the record discloses the f act that 
such déclarations were in immédiate and casual relation with the acts 
charged against H. C. Sprinkle ; but, there being no évidence to show 
that Angle was either présent or participating, such évidence was in- 
compétent to be considered by the jury as against the défendant Angle. 
If it had been shown by the évidence that the défendant Angle was 
connected with the commission of the crime — that is, in this case, the 
unlawful use of low proof stamps and the other unlawful acts charged 
■ — then the acts and déclarations of the other défendants relating to the 
same would hâve been com])€tent évidence as against this défendant, 
but it does not appear that the défendant Angle was concerned in the 
imlawful acts as a participant or bystander, and tberefore the acts and 
déclarations of his co-defendants were inadmissible as évidence against 
him.. If I am. correct as to the rule pertaining to this character of évi- 
dence, and it should be excluded on that ground, then there was not 
sufficient évidence to justify the submission of the same to:the jury as 
to the guilt of the défendant Angle. 

In the case of State v. Massey, 86 N. C. 658, 41 Am. Rep. 478, the 
court, in discussing the amount of évidence sufficient to submit the 
case to the jury, among other things, said: 

"It must be established by évidence that does more than raise a mcre sus- 
picioii, a con.iectui-e, or ]X)ssibility, for e-î-idence wliich merely sliows it possible 
l'or the fact in issue to be as alleged, or -whicli raises a mère conjectnre that 
it is so, is au insuffideut foundatiou for a verdict, and should not be left to the 
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jury." State v. Goodson, ]07 N. C. 798, 12 S. E. 329; Coffln v. U. S., 15G U. 
S. 432, 15 Sup. et. 394, 30 L. Ed'. 4SI. 



While there are sonic circumstanccs shown by thc évidence otlicr 
than the acts and déclarations to whicli I hâve alluded wliich might 
create a suspicion as to the guilt of the défendant Angle, at the same 
time, this évidence is purely conjectural, and it is not sufficiently dcfi- 
nite to show that he was connected witli eithcr of the liquor establish- 
ments wherein it is alleged that frauds wcre committéd, and thereforc 
would not justify the jury in inferring bis guilt therefrom. It is truc 
there was évidence that the défendant Angle had business dealings 
with the Oak Grove Liquor Company, Reidsville Company, and the 
Miiton Liquor Company, but there is nothing in this évidence to show 
that there was anything illegally doue by him in thèse transactions. 
It was not shown that any wholesale liquor dealer's stamp was found 
in the possession of Angle which had been raised or otherwisc altercd. 
Neither was it shown that any packages of distiUed spirits in the pos- 
session of the défendant were used for the purpose of dcfrauding the 
government. So far as it appears from the évidence, the conduct of 
the défendant Angle in his business transactions with thèse companies 
was legitimate and proper. The évidence of the witncss W. W. 
Cooper was chiefly relied upon by the government to secure the con- 
viction of the défendant, but a careful analysis of the same shows that 
there was nothing in this évidence when considered in the light of ail 
the testimony of this witness to justify the jury in arriving at the 
conclusion that the défendant was connected with eithcr the Oak 
Grove, the Reidsville, or the Miiton Liquor Company. This is equally 
true as to the testimony of the witness Satterfield. The acts and déc- 
larations of the défendants Sprinkle, in my opinion, being incompétent. 
I do not think there was sufficient évidence upon which to sustain a 
verdict of guilty as to the défendant Angle. 

The défendant when placed on trial was presumed to be innocent, 
and this presumption amounted to proof in his behalf, and could not 
be overcome until évidence was ofïered which was strong enough to 
satisfy the jury as to his guilt beyond a reasonable doubt. and, thc 
évidence being purely conjectural and spéculative, I think it was the 
duty of the court to hâve instructed the jury that there was not suf- 
ficient légal évidence to justify them in returning a verdict of guilty, 
and that it should hâve directed a verdict of not guilty as to the de- 
fendant Angle. 
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(Circuit Court of Appeals, First Circuit. Deceniber 20, lOO.'i.) 

No. GG.'). 

1. CUSTOMS DTJTIES— DUTIABLE CkARGBS— Ol.IVE OtL IN BOTTLES— DUTIABLE 

Valce. 

In imposing the ad valorem duty provided by Tarife Act July 24, 1897. 
c. 11, § 1, Schedule B, par. 99, ,30 Stat. 1.">G |U. S. Coinp- St. 1901, p. KBa]. 
on bottles fllled witli olive cil, there should be taken as the dutiable value 
of the bottles only the value of the bottles by themselves, exclusive of 
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corks, capsules, labels, reed envelopcs, wooden cases, cost of filliiig, etc.. 
ail of wbicli sliould be attributed to tlie contents rallier tliau to tiie boi- 
tles. 

2. SaME— OOVEBINaS— FiLLED BOTTLES. 

Customs Administrative Act Juiie 30, 1800, e. 407, § 19, 20 Stat. 13!> 
[U. S. Comp. St. 1901, p. 1924], which preseribes tliat tbe dutiable value of 
iiuported goods subject to an ad valorem rate of duty sball include tlie 
cost of the eoverings and of otber expenses incident to preparing tbe goods 
for exportation, does not apply to fllled bottles containlng olive oil, wbicli 
is subject to a spécifie duty, tbough filled bottles are speciflcally enunier- 
ated as subject to an ad valorem duty in Tariff Act July 24, 1897, 
c. 11, § 1, Schedule B, par. 99, 30 Stat. 150 [U. S. Comp. St. 1901, p. l«3;i|. 

3. Same — SPECinc Duïy — Contents — Bottles. 

Ordinarily the containers, coverings, and packing charges of goods sub- 
ject to a spécifie duty are not dutiable unless expressly provided for by 
act of Congress, as in the case of bottles. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Duties, 
§ lO.J 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

In the décision below the Circuit Court, without opinion, affirmed a 
décision of the Board of United States General Appraisers, which had 
affirmed the assessinent of duty by the collecter of customs at the port 
of Boston, on the authority of a former décision (G. A. 6,353 ; T. D. 
27,317). 

The pertinent portion of section 19 of the customs administrative 
act of June, 1890, which is referred to in the opinion following, reads 
as follows: 

Sec. 19. That whenever imported merehandise is subject to an ad valorem 
rate of dutj' * * * tbe duty shall be assessed upon the actual market 
value or wholesale priée of such merehandise, * * * including the value 
of ail cartons, cases, crates, boxes, sacks and coverings of any kind, and ail 
other costs, charges and expenses incident to placing the merehandise in con- 
dition, packed ready for shipment to the United States. 

Comstock & Washburn (Albert H. Washburn and J. Stuart Tomp- 
kins, on the brief), for importers. 

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. Atty., 
on the brief). 

Before LOWELL, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

BROWN, District Judge. This case relates to duties imposed upon 
corks, capsules, labels, reed envelopes, wooden cases, and the cost of 
fiUing and packing cases, in connection with an importation of olive 
oil in bottles. No question was raised as to the duty imposed on the 
oil itself, nor as to the duty upon the glass bottles containing the oil. 
Corks, capsules, and labels were treated by the collector as dutiable 
as parts of the bottles, at the rate of 40 per cent, ad valorem, under 
paragraph 99 of Tariff Act July 24, 1897, c. U, § 1, Schedule B, 30 
Stat. 156, 157 [U. S. Comp. St. 1901, p. 1633]. Other charges for reed 
envelopes, wooden cases, and fiUing and packing cases were apportioned 
pro rata*between the value of the oil and the value of the bottles plus 
the value of corks, capsules, and labels, and a duty was assessed upon 
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tHe part of such charges which was apportioned to the bottles. We do 
not find in the brief for the United States any discussion of the pro- 
priety of this apportionment. 

Before proceeding to a considération of the questions presented, 
we feel it our duty to comment upon the state of the record. The 
decree of the Circuit Court hère brought under review was entered 
in a proceeding to review the décision of the Board of General Ap- 
praisers, which proceeding was begun by virtue of section 15 of the 
act of Congress of June 10, 1890, 26 Stat. 138. The décision of the 
Board was affirmed. That décision thus reviewed was rendered by 
virtue of section 14 of the act just cited. 26 Stat. 137, c. 407 [U. 
S. Comp. St. 1901, p. 1933]. It affirmed the décision of the collector, 
and so, in effect, we hâve to pass upon the collector's décision. The 
only note of this décision is contained in a letter of the spécial deputy 
collector transmitting to the Board of General Appraisers the im- 
porter's protest. That letter nowhere states what was the duty assessed. 
It sets out generally the importer's contention, which was in the alter- 
native, but does not state how far it was sustained, nor what rule was 
adopted, except as may be gathered f rom this phrase : "My action was 
in seeming conformity with T. D. 26,270." If, as matter of adminis- 
tration, the référence to the treasury décision thus uncertainly fol- 
lowed was sufficiently explicit for the Board of General Appraisers, 
yet it does not inform an appellate court, which can with difficulty 
affirm or reverse a décision so vaguely set out. From printed re- 
ports, from the briefs and arguments of counsel, and from the in- 
trinsic probabilities of the case, we believe that we hâve knowledge 
of the facts sufficient to décide this case; but in proceeding to do so 
we are not to be understood as approving the practice of presenting 
questions in this manner. 

We will consider first the duties upon corks, capsules and labels. 
Paragraph 40 of the tariff act (Act July 24, 1897, Schedule B, 30 
Stat. 153 [U. S. Comp. St. 1901, p. 1629]) is as follows: 

"40. Olive oil, not specially provided for in this act, forty cents per gallon; 
in bottles, jars, tins or simllar packages, fifty cents per gallon." 

Ordinarily the containers, coverings, and packing charges of goods 
subject to a spécifie duty are not dutiable unless expressly provided 
for by act of Congress. United States v. Leggett, 66 Fed. 300, 13 
C. C. A. 448, and cases cited ; Merck v. United States (C. C.) 99 Fed. 
432 ; United States v. Ross, 91 Fed. 108, 33 C. C. A. 361. The above 
cases are cited in United States v. Nicholls, 186 U. S. 302, 22 Sup. Ct. 
918, 46 L. Ed. 1173. 

It is to be observed that the spécifie duty upon a gallon of olive 
oil varies according to the container, being 10 cents more when con- 
tained in bottles, jars, tins, and similar packages than when imported 
in other containers. Glass bottles hâve been dealt with specifically 
by Congress, and therefore do not corne within the gênerai rule which 
exempts the containers or coverings of goods subject to spécifie duty. 

The United States çontends that authority for assessing additiona'. 
duties upon corks, labels, and capsules is to be found in paragraph 
150F.— « 
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99 (SOStat. 156, Act July 24, 1897, c. 11, § 1, Schedule B [U. S. Comp. 
St. 1901, p. 1633]): - ; 

"ftlass and glassware: ' / 

"99. Plaiii green or eolorcd, mol(l(M] or pressed. and flint, lime, or load slass 
bottles, vials, jars, aïid covered or «ncoA-pred demijohns and oarboys, any of 
tlie foregoiûg, fllted oi'. imiillod, not otherwise siiocially provided l'or, and 
vvlieflier tlieir contents be dutiabie or free (except surli as contain mi-rchandiso 
sub.ject to an 'ad valoivni rate of dnty, or fo a rate ol' duty based in wbole or 
In, part npori the vaine tliereof. wliicli shall be dutiablè at tbe rate applicable 
to tlieir contents), sluill pay duty as foUows : If liolding more tbau one jiiut, 
one cent per-pound; if holding not inore tban oue pint and not less than oue- 
fourth of a, pint, one and one-half cents per pouud : If holding less tlian one- 
fonrth of a pint, flfty cents per gross : Provided, Tbat noue of the above ar- 
ticles sliûll pay a less rate of duty tban forty per centuin ad valorem." 

By this paragraph, under the gênerai heading, "GlaSs and Glass- 
ware," glass bottles, whether fiUed or unfilled, and whether filled with 
free contents or with contents subject to a spécifie duty, are shbject, 
accordingito holding capacity, to dtities of 1 cent per ponnd, IJ^ 
cents per pound, or 50 cents per gross. This is clearly a spécifie dnty 
on bottles as glassware. The further:provisiori "that noncof the above 
articles shall pay a less rate of duty thân forty per centum ad valorem" 
affords' no indication of an intent to give the words ""glass bottles" 
a broader signification in determining the dnty ad valorem than in 
determining it at the spécifie rate. The articles which are dutiabie ad 
valorem are the same articles that are subject tô duty at so much per 
pound or per gross. . -■ 

, It is uîged that a "filled" ' bottle necessarily implies the use of a 
cork, wiring, or other fitting to préserve the contents of the bottle, 
and that such fittings, therefore, are parts of the filled bottle. A 
sufficient answer to this is that the language,^ "glass bottles * * * 
filled or unfilled," does not imply a cork or other fittings to préserve 
the contents, but, on the contrary, for purposes of taxation, makes 
free and spécifie duty contents and corks to préserve the contents 
entirely immaterial. 

Corks, capsules, labels, and v^dre wrapping are in no sensé glass 
or glassware or glass bottles, and an attempt to include them in 
paragraph 99 is in violation of the ordinary rules for the interprétation 
of language, as well as of the settled rulè of law that duties are never 
imposed upon a citizen upon vague or doubtful interprétations. Were 
there a fair doubt, that doubt shôuld be solved in favor of the importer. 
Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 
1012 ; American Net & Twine Co. v. Worthington, 141 U. S. 468, 13 
Sup. Ct. 55, 35 L. Ed. 821. 

So far we hâve considered this as an Original question to be de- 
tennined by an examination of the statute alone. We will next con- 
sider authorities cited for the United States. 

Francis H. Leggett & Co. v. United States (C. C.) 138 Fed. 970, 
is in point. The court, howèver; rested îts décision solely upon West 
V. United States (C. C.) 119 Fed. 495, and cases therein cited. West 
V. United States involved paragraph 248 of the tarifï act of 1894 : 

"248. Ginger aie or ginger béer. Twenty per centum ad valorem; but no 
separate or additional duty shall be assessed on tbe bottles." 
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The collector assessed ;duty at 20 per cent, not only upon the gin- 
ger aie, but upon the cost of cor^ing, wiring, labehng, and capping, 
in supposed compHance with section 19 of the customs administrative 
act of June 10, 1890. The Board of General Appraisers sustained 
the collecter on the authority of United States v. Keane (C. C.) 84 
Fed. 330. The décision of the Board was reversed solely upon the 
reasoning and conclusion of the Suprême Court in Schlitz Brewing' 
Co. V. United States; 181 U. S. 584, 21 Sup. Ct, 740, 45 L. Ed. 1013. 

\¥ith due respect to the le^rned circuit judge, we must dififer from 
his views as to the effect of this décision of the Suprême Court, since 
we areof the opinion that the point decided in United States v. Keane 
(C. C.) 84 Fed. 330, was not commented upon, or directly or indirectly 
involved in Schlitz Brewing Co. v. United States, 181 U. S. 584, 21 
Sup. Ct. 740, 45 L. Ed. 1013, which decided, merely that certain lan- 
guage used in a statute concerning drawbacks, namely, "iniported ma- 
terials * * * used in the manufacture of articles manufactured or 
produced in the United States," did not cover "bottles and çorks,", as 
they were not imported materials which entered into and formed one 
of the ingrédients, of a bottle of béer — saying that "to speak of the 
bottles and corks as ingrédients of the béer is simply an abuse of 
language." 

It is manifest, however, that to hold that bottles and corks are 
not ingrédients of béer does not involve the conclusion that corks, 
labels, and. , capsules are glass bottles, It is unsound to reason that 
corks, labels, and capsules must be either béer or bottles, and that 
because they are not bçer they must, be bottles. According to ordinary 
understanding they are neither béer nor bottles, neither oil nor glass- 
ware; and because they are not onp it does not foUow that they must 
be the other. 

United States v. Keane (C. C.) 84 Fed. 330, held that the provision 
"no separate or additional duty shall be assessed upon the bottles" 
did not prevent the inclusion of charges for corking and wiring in 
determining the value of ginger béer according to the provisions of 
section 19 of the customs administrative act. 26 Stat, 131. In other 
words, that the exemption of bottles was only an exemption of the 
glassware, and not an exemption of incidents of putting the béer in 
condition for market. The opinion says : 

"ïhe wjriiig witli tlie corking is not an incident to— a part of the cost of the 
bottle, but an inciclent — an iuseparablo incident to tUe coniniercial article 
known as ginger béer." 

The décision was as to the extent of an exemption of charges which 
othervvise would be made under 26 Stat. 131, § 19. 

United States v. Dickson, 139 Fed. 251, 71 C. C. A. 377 (see 131 
Fed. [C. C] 573), contains expressions apparently inconsistent with the 
décision in United States v. Keane, and which indicate that the ex- 
emption of bottles included also corking and wjring. This, however, 
apparently was mère dictum, and it cannot be said that the reasoning 
in United States v. Keane was considered or overruled. But, assum- 
ing that there is authority for the proposition that a statute which ex- 
empts bottles should be construed to exempt corks and wiring, we must 
still ' inquire, Does a décision that an express exemption of bottles 
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exempts aiso corks, labels, and vviring lead to the conclusion that the 
imposition of a duty on bottles, fiUed or unfilled, reqiiires the inclusion 
o£ corks, labels, and wiring as a part of the bottles? The rule of 
construction is that doubts should be solved in favor of the importer, 
and this is applicable to both statutes. 

The attempt is idle, however, to find in judicial interprétations of 
the Word "bottles" as used in an exemption clause of paragraph 248 
of the tariff act of i894 authority for construing the words "glass 
bottles * * * filled or unfilled," contained in paragraph 99 of the 
tariff act of 1897. The words to be interprétée! are différent, the 
context is différent, and the subject-matter is différent. Paragraph 
99 is in the schedule "Glass and Glassware," and is clear in terms; and 
thèse terms must be taken in their obvious and reasonable rrieaning, 
which does not include corks, capsules, labels, or wiring, 

We hâve next to consider the effect of section 19 of the customs 
administrative act of June 10, 1890. 26 Stat. 139. See, also, act July, 
1897, 30 Stat. 312, § 11. 

We think it clear that charges for corks, labels, capsules, and wiring 
are expenses incident to placing the olive oil in condition for market. 
The olive oil is the principal article of importation, and the bottles of 
the kind enumerated in paragraph 99, as well as corks, labels, capsules, 
reed coverings, wooden cases, packing and filling, may be regarded as 
incidents to the préparation and importation of the olive oil. The 
bottles are dèalt with specifically, however, and in section 99 of the 
présent tariff act are made dutiable as glassware. 

It is contendéd by the importers that ail coverings and incidental 
charges other than the bottles are incidental to the spécifie duty goods, 
or the olive oil, and so corne in free. It is possible, however, to con- 
sider a case of olive oil in bottles as containing two différent kinds of 
dutiable merchandise — i. e., olive oil and glass bottles — and it is per- 
haps not unreasonable to say that the charges for reed coverings, 
wooden cases, packing and filling appertain to both, and therefore are 
apportionable pro rata according to the value of the respective kinds 
of merchandise. It may be said that for many years glass bottles hâve 
been dealt with as dutiable glassware, and not merely as incidents to 
the importation of their contents, and that, having been so dealt with, 
the same rule of apportionment of charges for cases, packing, and fill- 
ing should be observed as where a single case contains entirely différ- 
ent and independent articles of importation. To détermine if such an 
apportionment is just requires a construction of paragraph 40 (which 
but for paragraph 99 would allow free importation of bottles and cases 
as well), and of paragraph 99, which makes bottles a particular class 
of ad valorem merchandise, or, at least, merchandise subject to duty 
not less than 40 per cent, ad valorem. 

In United States v. Nicholls, 186 U. S. 298, 22 Sup. Ct. 918, 46 L. 
Ed. 1173, it was said: 

"The customs administrative act was not a tariff act, but, as Its title in- 
dlcates, was intended to simplify the laws in connection with the collection, of 
revenues, and to provide certain rules and régulations with respect to the as- 
sessment and coIUx-tion of duties, ànd the remédies of importers, and not to in- 
terfère with any duties theretofore specifically imposed or thereafter to be 
imposed upon merchandise imported." 
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While section 19 provides a gênerai method for the assessment of 
ad valorem duties, vve are of the opinion that the détermination of what 
is in itself dutiable must first be sought in the provisions of the tariff act. 
Having in mind the well-established rule that spécifie duty goods bring 
in their coverings free unless otherwise provided, we hâve to inquire 
whether the imposition of a tax on glass bottles indicates that Congress 
intended that cases and other coverings of olive oil in bottles should 
also be regarded independently as the coverings of the bottles. 

We think that in construing paragraph 99 in connection with para- 
graph 40 we cannot be governed by the considérations applicable to 
a single case of goods in which are found varions independent articles 
— such, for example, as silk goods and vvoolen goods. In such an im- 
portation the case may justly be regarded as apportionable between 
the independent articles. Silk and woolen goods may be treated 
practically as if they had independent cases by regarding a single case, 
for the purpose of assessing duty, as two cases or coverings whose 
joint value is that of the single case. This joint value, being appor- 
tioned between the contents, gives the same practical resuit as if each 
kind of goods had its separate covering. This resuit is iust and équi- 
table, and does not substantially affect the total aniount of duties which 
the merchandise must pay. Olive ôil in bottles requires not only the 
bottles as containers, but reed coverings and cases which are necessary 
to protect the oil itself, by preventing the breaking of the bottles which 
contain it. The bottles themselves require for their protection no cases 
or coverings other than those essential for the protection of the olive 
oil. As we hâve said, section 19 of the customs administrative act 
was not intended to interfère with duties specifically imposed by the 
tariff act. By the construction for which the United States contends, 
however, it- is. made to hâve a direct effect upon paragraph 40, and 
to diminish the rights of an importer of spécifie duty goods under that 
paragraph, since a portion of the cases which are the coverings of the 
olive oil, and as such not dutiable, are made the covering of glass 
bottles and ^dutiable. The importer is thus made to pay a total duty 
which is greater than the sum of the duties expressly imposed by para- 
graphs 40 and 99. 

We are of the opinion that in determining the gross amoimt of duties 
to be assessed upon a case of olive oil imder paragraphs 40 and 99, 
by the sounder construction, section 99 must be held to require a dé- 
termination only of the value of the glass Ijottles containing the olive 
oil, without the addition of any portion of the value of the cases and 
Coverings, ail of which are the necessary and usual coverings of the 
olive oil, since thèse are provided for by paragraph 40. As a niatter 
of common sensé, the imposition of a tax on glass bottles does not 
hâve the effect requiring any différent kinds of cases or coverings for 
olive oil in bottles. and does not require that additional or other cases 
or coverings be provided for the glass bottles, since they need only the 
same cases and cqj'erings that protect the olive oil. It is improper 
to apportion any part of thèse cases to the bottles, for the reason that 
this is in effect to say that this part is not, as a substantial matter, es- 
sential for the protection of the oil. The theory of apportionment of 
cases breaks down when it is so applied as to increase the duties and 
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as to deny what is the fact — that the entité cases \and coverings are 
the essentiàl and Visual protection of the oil. The theory that a part of 
this protection can be separated and apportionedto the bottles loses 
sight of the fact that the reinaining part would be an inSufficient pro- 
tection for the oil. 

As it is conceded that the major part of the coverings of the oil are 
nondntiable for the reason that olive oil pays a spécifie- duty, we think 
it follows that the minor portion is also nondutiable for the same rea- 
son. The error is in the attempt to apportion the rule and to apply 
it only to a part of the necessary coverings of the oil. 

Connsel for the appellant also contend that the uniform practice of 
th$ treasury department for a long period of years was to regard labels, 
capsules, corks, and the like as not appertaining to bottles nor en- 
hancing their value, but only the value of the contents, ,citing Treasury 
Décisions 6914, 7465, 3944, 2589. It is also contended that this inter- 
prétation was not interrupted till 1903, when it was. reversed in West 
V. United States (C: C.) 119 Fed. 495. We fully agrée with the ap- 
pellant that West v. United States is not a sufficient authority for the 
reversai of the former practice, and that there is no sufficient authority 
reqliiring a reversai of the former practice. 

We are of the opinion that there is' no warrant in la\y for assessing 
ad valorem duties upon corks, capsules, and labels pertâining to olive oil 
in bottles, under either paragraph 99 of the tarifï act or under section 
19 of the customs administrative act. We are further of the opinion 
that it is so very doubtful whether there is any warrant in law for ap- 
portioning any part of the charges for the reed coverings, cases, or 
filling and packing charges to the glass bottles that this doubt must be 
resolved in favor of the importer. Hartranft v. Wiegmann, 121 U. S. 
609, 7 Sup. Ct. 1240, 30 L. Ed. 1012 ; American Net & Twine Co. v. 
Worthington, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. Ed. 821. 

We think it is doubtful whether Congress ever contemplated the 
highly artificial mode of assessing dtities which is illustrated in the 
présent case. An apportionment of a part of the cost of packing cases 
and coverings to the glass bottles involves the errbneous assumption 
that the bottles require other coverings than those which are essentiaï 
for the spécifie duty goods. Upon this erroneous assumption is based 
a calculation to détermine what part of the cases or coverings is ap- 
portionable to the bottles. It is, of course, impractical, and would be 
altogether unreasonable, to make an apportionment between a spécifie 
duty of 50 cents a gallon on oil and an ad valorem charge on a glass 
bottle. Therefore it is essentiaï to compute, not only the marketable 
value of the glass bottle, but the marketable value of the olive oil — a 
computation which would seem to be altogether superfluous for the 
carrying out of the statute which imposes a spécifie duty of so much 
per gallon on the oil. While it seems to hâve been the practice to re- 
quire a statement of values on importations of spécifie duty goods as 
well.as of ad valorem goods, yet it would seem^hardly to be within 
the contemplation of Congress to require an ad valorem valuation of 
spécifie duty goods merely for the purpose of apportioning, in an artifi- 
cial manner, case and packing charges, necessary for spécifie duty 
goods, between bottles filled with spécifie duty goods and the spécifie 
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duty goods which are intended to bring in their cases free. We think, 
therefore, that view of the statutes should be preferred which will re- 
store the former practice, and relieve the customs officiais of the burden 
of artificial computations by which importers hâve been charged with 
diities additional to those expressly defined by the présent tariff act. 

The judgmcnt of the Circuit Court is reversed, and the case is re- 
manded to that court for further proccedings not inconsistent with 
this opinion. 



STEVENS et al. v. NAVB-McCOKD MERCANTILE CO. et al. 
(Circuit Court of Appeals, Elgbtli Circuit November 5, 1906.) 

No. 2,27a 

1. Appeal and Ekrob— Final Décision— Dismissal or Paeticulab Suit 

CONSTITUTES. 

An orcler or judgment which flnally détermines a particular suit Is a 
final décision appealable under the act ereatlug tlie Circuit Courts of 
Appeals (Act March 3, 1801, c. 517, § 6, 20 Stat. 828 [1 U. S. Coinp. St 
1901, p. 549]), altbough it does not bar another action or proceedlng for 
the same cause. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 2, Appeal and Errof: 
§ 494.] 

2. Bankbuptct— Dismissal of Pétition on Demuereb Appealable Though 

Also Reviewable by Pétition to Revise. 

An order of dismissal of a pétition in bankruptcy, on tbe ground that 
It does not state faets snfflcient to constitute an act of bankruptcy, Is a 
"judgment refusing to adjudge the défendant a bankrupt," and Is ap- 
pealable under section 25a of the bankruptcy law (Act July 1, 1898, e. 
541, 30 Stat 553 [3 U. S. Comp. St 1901, p. 3432]), although It Is also 
reviewable by pétition to revise under section 24b. 
8. Same— Dismissal— All Parties Agqeieved Mat Join in Appeal. 

Ail parties aggrieved by a final décision, whereby a blll In equlty or a 
pétition In bankruptcy is dlsmlssed, may Join in an appeal, although some 
complaln of one aileged error and some of another, because on such an 
appeal all prier rulings are reviewable. 

4. Same— Pbeferbed Ceeditor's Claim Pbovable but Not Allowable Bk- 

foee subeenuer of peerebetice. 

A creditor who holds a voidable préférence has a claim that Is provable 
In the sensé that formai written proof of It may be made and flied, but 
which he may not procure an allowance of, nor vote at a creditors' meet- 
ing uor obtaln auy advantage by, under the bankruptcy law, until he has 
surrendered his préférence. 

5. Same— Pbefeeeed Cbeditob Not Cotjntable Until Hb Surbendees Pbef- 

EBENCE. 

A créditer, who has a voidable préférence, may not be counted agalnst 
the petitioner In Computing the number of creditors that must join In a 
pétition for an adjudication In bankruptcy, until he surrenders his préfér- 
ence. If he surrenders before adjudication, he may then be counted. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 6, Bankruptcy, g 103.] 

fî. Same— Pbeferbed Cbeditob Mat Pétition, but Must Suebendeb Befobk 
Adjudication. 

Such a creditor may présent or may Joln In a pétition for an adjudica- 
tion In bankruptcy, but he may not be counted for the pétition unless he 
surrenders bis préférence before the adjudication. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, J 103.] 

7. Statutes— Construction— RuLES. 

Cardinal ruies for the construction of statutes are that the Intention 
of the l^islative body should be ascertained and given effect If possible ; 
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that this Intention must bo dcdueed froni tlie entire body of the stntn'o; 
that the object whicb the enacting body soiight to attain, and the cvU 
which it was endeavoring to remedy, may always be considered to ai-'cer- 
taln its intention ; that tlie statute must be giveu a ratioiial, sensible con- 
strnetion, one that will advance tlie remedy and repress the wrong, if tlmt 
interprétation be consonant with its ternis; and that the intention of 
the enneting body when thus ascertaiired must prevail over teflniical 
rules of interprétation and tlie dry words of the statnte. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutcs, §§ 209, 
270, 202.] 

(Syllabus by the Court.) 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

This Is an appenl from an order of dlsmissal of a pétition for the adjudi- 
cation of Cliarles W. Stevens, a bankrupt. On INIareh 10, 1905, Martha Stevens 
flled her original pétition for the adjudication, but the questions to be con- 
sidered hère arise upon the ainended pétition and other proceedings. By 
this amended pétition she disclosed thèse and inany other facts : On Sep- 
tember 22, 1004, and thereafter, Charles W. Stevens was indebted to her for 
money reeeived by liim from her in the suni of about $1,800, and this in- 
debtedness was evidenced by his iiromissory note which she held. Charles W. 
Stevens was a merchant and tlie owner of a stock of goods and flxtures. He 
was insolveut on December 9, 1904, and had 47 merehandise creditors. On 
that day Stevens transferred his stoclî of goods and ail his property to one 
Powell in trust for his merehandise creditors, witli intent to prêter them over 
the petitioner, and they and Powell, their trustée, procured and accepted the 
property and its proceeds with the same intent, with fui] knowledge of the 
claim of the petitioner and of the intent of Stevens to prêter them. On De- 
cember 12, 1904, Powell sold the stock of merehandise and eut of the pro- 
ceeds o( the sale paid to each of the merehandise creditors 50 per cent, of his 
claim, and a considérable amount of money and property remains in the hands 
of Powell as trustée. The petitioner avers tliat thèse merehandise creditors 
allège that they bave provable claims against the debtor, but that they ail 
knowingly participated in the préférence and are thereby rendered inéligible 
to oppose or to be counted as creditors against her, ajid that without them the 
creditors of Stevens are less than 12 in nuinber. Two of the merehandise 
creditors wlio had reeeived and retained a payaient of 50 per cent, of their 
claims under tlie préférence intervened and deniurred to the pétition, on 
the grounds that it did not state facts sufHcient to constitute an act of bank- 
rujitcy, and that it disclosed the fact that Stevens had more than 12 creditors. 
This deinnrrer was sustained. and an order was niade that other creditors 
luight join in the pétition withiu flve days. Within that time Fowler and 
Oeardorff flled pétitions to join with the original petitioner as assignées, re- 
spectively. of'one of the merehandise creditors. and offered in their pétitions 
to surrender and restore to the trustée in bankruptcy wlion appointed the 50 
per cent, of the claims they held which had been paid to their assignors. 
Thereupon the District Court made an order that the applications of Fowler 
and Dcardorfl' to join in the pétition for the adjudication of Stevens a bank- 
rupt be denied because their assignors had reeeived and retained a dividend 
from the assigtmient made by Stevens to Powell, and that the pétition of 
Martlia Stevens be dismissed ont of court at her cost. From this order 
îlartha Stevens, Fowler, and Deardorff hâve appealed. 

A. J. Fowler (A. L. Doud, on the brief), for appellants. 
Edwin Van Ci se and Frank L. Grant, for appellees. 
Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 
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The appellees move to dismiss the appeal because the order of 
dismissal was not a final décision, becanse it was not reviewable by 
appeal but by pétition to revise, and because the appeal was joint 
and Fowler and Deardorff had no right of revicvv thereby. 

A décision which finally détermines the rights of parties to seciirc 
in that suit the relief they seek is â "final décision," within the mean- 
ing of that term in the act creating the Circuit Courts of Appeals, 
although it is not a décision ôf the nierits of the case and does not 
bar another suit or proceeding for the sanie cause. It is a final 
adjudication of the particular case, and that is sufificient to vest 
in the defeated parties the right of review. Act March 3, 1891, c. 
517, § 6, 26 Stat. 828, 1 U. S. Comp. St. 1901, p. 549 ; Central Transp. 
Co. V. Pullman's Car Ce, 139 U. S. 24, 38-10. 11 Sup. Ct. 478, 35 
h. Ed. 55; Meehan v. Valentine, 145 U. S. Gll. 614, G18, 12 Sup. 
Ct. 973, 36 L. Ed. 835; The Three Friends, 166 U. S. 1, 5, 49, 17 
Sup. Ct. 495, 41 L. Ed. 897. The order of dismissal was of this 
nature, and it was therefore a final décision. 

The order of dismissal presented questions of law only, and thèse 
were revieWable bv pétition for revision under section 24b of the 
bankruptdv law. Act July 1, 1898, c. 541, 30 Stat. 553, 3 U. S. 
Comp. St. 1901, p. 3432; Plymouth Cordage Co. v. Smith, 194 U. S. 311, 
34 Sup. Ct. 735, 48 L. Ed. 992; In re Plymouth Cordage Co., 135 
Fed. 1000, 68 C. C. A. 434. But it was^a "judgment refusing to 
adjudge the défendant a bankrupt" and was also appealable by the 
express provisions of section 25a. C. C. Taft Co. v. Century Sav. 
Bank, 141 Fed: 369, 370, 72 C. C. A. 671; In re Holmes (C. C. A. 
8th Cir.) 142 Fed. 391, 392; In re McKenzie (C. C. A. 8th Cir.), 
142 Fed. 383, 385 ; Dodge v. Norlin, 133 Fed. 363, 367, 66 C. C. A. 
425, 429. The argument that this order was not a judgment because 
it was an order of dismissal relies too implicitly on a différence of 
names and lacks support by a différence in substance and effect. The 
dismissal of the pétition is the act prescribed by the bankruptcy law 
to évidence a "judgment refusing to adjudge the défendant a bank- 
rupt." Section 18d, section 18e, and section 18g (30 Stat. 551 
[U. S. Comp. St. 1901, p. 3429]) each require the court in the cases 
there specified to "make the adjudication or dismiss the pétition." 
The petitionérs set forth the act of bankruptcy and prayed for an 
adjudication. The court refused to make the adjudication and in con- 
formity with the provision of the bankruptcy law dismissed the péti- 
tion. The order of dismissal was the judgment refusing to make the 
adjudication prescribed by the law, and it was appealable by the 
express terms of the act of Congress. 

It is contended that the appeal should be dismissed because 
Fowler and Deardorff were not jointly interested with Martha 
Stevens in the order of dismissal, and because they were separately 
interested in the order which refused to permit them to join in her 
pétition only while she alone was interested in the order of dismissal. 
But a proceeding in bankruptcy is a proceeding in equity. Upon 
an appeal from a final décision in equity, ail the anterior rulings in 
the progress of the cause are reviewable. Ail the parties interested 



74 150 KEDEKAL REPORTER. 

in the proceedings must be made parties to the appeal and must 
be given notice of its pendency and hearing. None of the ruiings 
or orders preceding the judgnient of dismissal of the pétition were 
appealable in this case, and every party interested in the foregoing 
ruiings had a right to appeal from the iinal décision and by means 
of that appeal to review the previous ruiings. The ultimate relief 
which Fowler and Deardorff sought was that which Martha Stevens 
prayed, an adjudication of Stevens a bankrupt, and the refusai 
of the court to permit them to join in her pétition and the dismissal 
of the latter were embodied in the same order. The three petition- 
ers were thus jointly interested in, and aggrieved by, this final 
décision which refused to adjudge Stevens a bankrupt, and they 
lawfully challenged it by their joint appeal. The motion to dismiss 
the appeal is denied. 

The debtor, Stevens, was insolvent and had 48 creditors. He 
conveyed ail bis property to a trustée for the use of 47 of thèse 
creditors with the intent that they hould receive therefrom a payment 
of part of their claims, and that the 4Sth creditor, his wife, should 
receive nothing. The 47 creditors and their trustée, with knowledge 
that this préférence was intended, accepted the transfer and received 
therefrom payments of 50 par cent, of their claims. Within four 
tnonths after the assignment the 48th creditor filed her pétition for 
an adjudication of Stevens a bankrupt and set forth the foregoing facts. 
If the 47 creditors who had received the préférence ought not to be. 
counted against the petitioner, there were less than 13 other credi- 
tors, her pétition stated facts sufficient to warrant the adjudication 
she sought, and, whether Fowler and Deardorff should hâve been 
permitt.ed to join her in her pétition or not, its dismissal was error. 
Since a décision of this question in favor of the appellants will dis- 
pose of this case and render ail other issues immaterial, it will be 
first considered. 

The argument, in support of the contention that creditors who 
bave secured a voidable préférence must be counted in Computing 
the number of creditors that must join in the pétition, is that such 
parties bave provable claims, and that every one who bas a provable 
claim, and whois not excluded by section ô9e (30 Stat. 563, 3 U. S. 
Conip; St. 1901, p. 3445), is a countable creditor under the bankruptcy 
law of 1898. It is that section 59b provides that "three or more cred- 
itors who bave provable claims against any person * * * or if ail 
of the creditors of such person are less than twelve in number, then 
one of such creditors * * * may file a pétition to bave him ad- 
judged a bankrupt"; that section. 1, subd. 9 (30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3419]), déclares that 'creditor' shall include any 
one who owns a demand or claim provable in bankruptcy" ; that 
section 59f authorizes "creditors other than original petitioners" 
to "be heard in opposition to the prayerof the pétition"; that sec- 
tion 18b (30 Stat. 551 [U. S. Comp. St. 1901, p. 3439]) allovvs "the 
bankrupt or any creditor" to appear and plead to the pétition ; that 
section 57d (30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) provides 
that "claims which hâve been duly proved shall be allowed * * * 
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uniess objection to their allovvance shall be made by parties in interest 
* * *"; that section o 7g provides that "the claims of creditors 
who hâve received préférences shail not be allowed uniess sucli cred- 
itors shall snrrender their préférences" ; and that section 59e pro- 
vides that, "in Computing the number- of creditors of a bankrupt 
for the purpose of determining how many creditors must join in 
the pétition, such creditors as were employed by him at the time 
of the filing of the pétition or are related to Mm by consanguinity 
or affinity within the third degree, as determined by the common 
law, and hâve not joined in the pétition, shall not be counted." 
Counsel reason with much force and cogcncy that thèse provisions 
of the bankruptcy law clearly show that a preferred créditer bas a 
claim which may always be proved and filed, and which may there- 
after be allowed upon his surrender of bis préférence, and that the 
express spécification in 59e of the creditors who may not be counted 
in determining how many creditors must join in the pétition ex- 
cludes preferred creditors who are not thus mentioned from the 
latter catagory under the famiHar rule, "Expressio unius est exclusio 
alterius," and thus unavoidably includes them in those that must be 
counted. The argument is very persuasive, but it is met by other 
considérations which must not be disregarded. A creditor who 
has a voidable préférence may make and file his formai proof of 
claim without surrendering his préférence, and in that sensé bis 
claim is provable. In other words, it is susceptible of a formai 
statement in writing under oath which may be filed in court, under 
sections 57a and 57c. But the claimant may not secure an allow- 
ance of bis claim, be may not vote upon it at a meeting of creditors, 
he may not obtain any advantage by means of it in tbe bankruptcy 
proceedings, until he first surrenders his préférence. Sections 57g, 
56a (30 Stat. 560 [U. S. Comp. St. 1901. pp. 3442, 3443]); Keppel 
V. Tifïin Savings Bank, 197 U. S. 357, 361, 367, 35 Sup. Ct. 443, 
49 L. Ed. 790. Cardinal rules for the construction of a statute 
are that the intention of the législative body which enacted it should 
be ascertained and given effect, if possible, regardless of technical 
rules of construction and the dry words of the enactment; that that 
intention must be deduced not from a part but from the entire law ; 
that the object which the enacting body sought to attain and the evil 
which it was endeavoring to remedy may always be considered 
for the purpose of ascertaining its intention; that the statute must 
be given a rational, sensible construction; and that, if this be con- 
sonant with its terms, it must bave an interprétation which will ad- 
vance the remedy and repress the wrong. U. S. v. Ninetv-Nine 
Diamonds (C. C. A. 8th Cir.) 139 Fed. 961, 965, 72 C. C' A. 9, 
2 L. R. A. (N. S.) 185. 

The discharge of the bankrupt from his debts and the equal dis- 
tribution of his unexempt property among his creditors of the same 
class were the chief objects which Congress sought to attain by 
the enactment of this statute. The préférence of one or more cred- 
itors' over others of the same class was onè of the principal evils 
at which the statute was leveled. Witness the prohibition of the 
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jiltowatice of tlie claim of a preferred créditer anc! of his participa- 
(i:;n iu thc meetings o-f crcditors until lie surrenders Iiis préférence 
nnd the right granted to the trustée to recover from him the property 
he lias obtained therebv or its value. Sections oGa, 57g, 60a, 60b (30 
Sta\ 560, r)G2 [U. S. Comp. St. 1901, pp. .",142, 3143, 3445]); Pirie v. 
Chicago Titlc & Trust Co., 182 U. S. 438, 449, 21 Sup. Ct. 906, 45 
L. Ed. 11 Tl; Kippel v. Tiffin Savings Bank, 197 U. S. 356, 361, 



i,-) 



Mip. Ct. 443, 49 L. Ed. ?90. The bankruptcy law contains no 
express provision that a créditer who Iiolds a voidable préférence 
niay so use his claim as to obtain any advantage from it before hc 
siUTCnders his préférence. Should a provision be ingrafted upon this 
s'atute by construction by means of which he may avail himself of 
thc act itself to defeat one of its main pvirposes, a construction by 
tncans of which he may use the statute to retain a préférence which 
it was one of the chief objects of the act to avoid? For, if this stat- 
ute be interpreted to mean that a debtor may confer voidable préfér- 
ences upon ail his crcditors but two, and may thereby enable tliem 
to hold their préférences and be counted against an adjudication, 
the evil which Congress sought to remove is pronioted, and the remedy 
it provided is impaired. Such an interprétation does not accord with 
the spirit of the law. It would not be a reasonable, sensible con- 
struction of it, and it seems to be contrary to the intention evidenced 
by the body of the statute. The most persuasive argument agains'; 
this conclusion is that crcditors holding voidable préférences are 
not mentioned in section 59e in the list of those who may not be 
counted, and the rule that the spécification of some is the exclusion 
of others. But, after a thoughtful considération of this and the other 
contentions of counsel, the evil of préférences which the bankrupt law 
was enacted to remove, the remedy of an equal distribution of the 
property of the bankrupt which it was passed to provide, thc prohibi- 
tion of the use of their claims by preferred crcditors until they sur- 
render them which the act contains, the gênerai scope of the law and 
ail its provisions read and considered together, and the duty to give 
to it a rational and sensible interprétation, hâve forced our minds 
to the conclusion that it was the intention of Congress that crcditors 
who hold voidable préférences should not be counted either for or 
against the pétition for an adjudication in bankruptcy until they sur- 
render their préférences. This intention, thus deduced, must there- 
fore prevail over the technical rules of construction whiçh counsel 
for the appellees invoke. Thc resuit is : A créditer who holds a void- 
able préférence has a provable claim in the sensé that he may make 
and file the formai proof thereof specified by the bankruptcy law; but 
he may not procure an allowance of his claim, he may not vote at a 
crcditors' meeting, and he may not obtain any advantage from his 
clâim in the bankruptcy proceeding before he surrenders his préférence. 
Such a preferred créditer may présent, or may join in a pétition 
for an adjudication of bankruptcy. But he may net be counted 
for the pétition unless he surrenders his préférence before the adjudi- 
cation. In re Hefnstein, 122 Fed. 266, 273, 277; In re Gillette 
(D. G.) 104 Ped. 769. i ; , 



8TEVENS V. NAVB-m'OOBD MERCANTILE CO. 77 

Such a creditor may not be counted against the pétition, nor in 
Computing the number of creditors that must join in the pétition, 
unless he fîrst surrenders his préférence. But, if he surrenders his 
préférence before the adjudication, he may be counted after the 
surrender. In re Miner (D. C.) 104 Fed. 530; Collier on Bank- 
ruptcy (5th Ed.) 440, 481; In re Blount (D. C.) 142 Fed. 2G3, 266; 
Leighton v. Kennedy, 64 C. C. A. 265, 267, 129 Fed. 737, 739; In 
re Israël, Fed. Cas. No. 7,111 ; Clinton v. Mayo, Fed. Cas. No. 2,899 ; 
In re Currier, Fed. Cas. No. 3,492. 

The décisions upon some of the questions which hâve been con- 
sidered hâve not been uniform, and thèse conclusions hâve not been 
reached without a perusal of the opinions in the cases of In re Herzi- 
kopf (D. C.) 118 Fed. 101; In re Burlington Malting Co. (D. C.) 
109 Fed. 777, 779; In re Romanow (D. 'C.) 92 Fed. 510; In re 
Rogers' Milhng Co. (D. C.) 102 Fed. 687; In re Schenkein (D. C.) 
113 Fed. 421, 427; In re Fishblate Clothing Co. (D. C.) 125 Fed. 
986; Brandenburg on Bankruptcy (3d Ed.) 922, 923. 

In the case under considération, ail the creditors except three 
had received voidable préférences which they had not offered to 
surrender. They were not entitled to be counted, therefore, in Com- 
puting the number of creditors for the purpose of determining how 
many must join in the pétition. The pétition of Martha Stevens 
disclosed the fact that there were less than 12 creditors who could be 
lawfully reckoned for this purpose, and it stated facts sufficient to 
entitle her to the adjudication shesought. The court therefore fell 
into a fatal errer when it sustained the demurrer to her pétition 
and dismissed it. This conclusion disposes of the case and renders the 
questions relative to the rights of Fowler and Deardorlï to join in 
her pétition académie. Some of those questions were considered by 
this court in Swarts v. Fourth Nat. Bank, 117 Fed. 1, 8, 13, 54 C. 
C. A. 387, 394, 398, and Swarts v. Siegel, 117 Fed. 13, 15, 20, 54 C. 
C. A. 399, 401, 406; but, as they hâve ail become immaterial, it would 
be an idle task to discuss or décide them hère, and they are there- 
fore dismissed. The questions which involve the right of Fowler 
and Deardorff to join with Martha Stevens in a pétition for an adjudi- 
cation are not decided, but are expressly reserved. 

The order of dismissal and the order which sustained the demurrer 
to her pétition must be reversed, and the case must be remanded to 
the court below, with directions to permit the appellees to answ'er thè 
pétition and to allow the appellants Fowler and Deardorff to présent 
pétitions herein, if they are so advised, and it is se ordered. 
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BANKBRS' MUT. CASUALÏY CO. v. STATE BANK OP GOFE'S. 

(Circuit Court of Appeals, fiighth Circuit. October 6, 190G.) 

No. 2,331. 

1. APPEAL— EEVIEW— t)lBECTED VEBniCT— MOTION BT BOTIE PARTIES. 

Where botli parties moved for a directed verdict, the findiiig caimot he 
disturbed, if tliere is auy substantial évidence to support the several is- 
sues oii wbich it dependéd. 

LEd. Note.— For cases in point, see Cent. E»ig. vol. 3, Appèal.and Errer, 
§ 4024.] 

2. Insurance— BuBGLAB Insueanoe-- Damaged Safe— Rigiit to Replace. 

Insurer agreed to indemnify a bank against loss of money stolen froni 
its safe, damage done to tlie safe, damage done to the premises, and for 
loss of money violently taten from the banlt in the daytime, in the aggre- 
gate sum of $3,000. The policy reserved the right to the Insurance Com- 
pany to repair any damage to property or to replace any damaged article 
with one of like quality and value, "instead of pa/ing for the same in 
money." The bank safe was blovvn open by burglars and money taken 
from the safe largely exeecding in value the sum of $3,000. Held that, 
the bank having made no claim for damages to the safe, but only for the 
loss of the money stolen therefrom, the insurer was not entitled to re- 
place the damaged safe as part payment of its liability. 

3. Same — Représentations — Thickness of Safe. 

In an action on a burglar's insurance policy, évidence held iusufRcient 
to show the falsity of a représentation that the doqr of insured's safe was 
flve inches thick. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

This was aa action on a policy insuring the défendant in error, who was 
plaintiff below, in the sum of $3,000 a'gainst (1) "ail loss of money, bullion, and 
securities in conséquence of the felonolus abstraction of the same by burglars 
from the safe or safes" contained in plaintifC's yault; (2) "for direct loss by 
damage caused tp such safe or safes, or to the vault containing such safe or 
safes, or to thé premises by sueh burglarious entry." The policy, as iisual, re- 
qùired as a condition précèdent to liàbîlîty on the part of the Insurance Com- 
pany thati in case of loss or damage arlsing under it, immédiate notice and 
subséquent detailed proof of loss and damage claimed by the assured should 
be; ifurnished. While the policy was in full force and efCect, the safe was 
burglarisied by the use of explosives, the safe destroyed, and $5,292.65 in money 
taken. The bank subsequently gave the notice required and made proof of 
loss, clàiniing nô indemnity for Injury to the safe, but the full amouut of $3,000 
ona^ount of the money taken from the safe. Uiwn a refusai by the company 
tOipayit, this suit was instituted to recover the same. ïhe policy contained, 
apiong other things, the foUowing stipulations, which form a part of the cpn- 
tfact : (1) "In case of loss under this policy the company shall 'be subrogated 
to ail claims or rights of the assured in respect of sùch loss against any third 
party or parties to the extent of the company's loss, and the assvired shall ex- 
écute any and ail papers required to secure to the company such claims or 
rights." (2) "The company may repair any damage to property, and it may 
replace any damaged article with one of like quality and value, instead of pay- 
ing for same in money. Any new article so furnlshed to be the property of the 
assured. Any damaged article so replaced shall belong to the company." (3) 
"In considération of * ♦ * and of the statements contained in the schedule 
attached hereto and hereby made a part hereof, which statements the as- 
sured ♦ » * warrants to be true, the Bankers' Mutual Company does hereby 
agrée," etc. 

The défenses made to the action are substantially as follows : First, that 
the bank had made a settlement with the manufacturer of the safe and re- 
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leased It from the demand for damages whlch had accrued to the bank by 
reason of a guaranty given it at the time of the purchase of tbe safe, and had 
refused to exécute papers necessary to enabte the Insurance company to be 
subrogated to the right to assert such demaud ; second, that the bank had 
refused to permit the insurance company to pay the loss by replacing the dam- 
aged safe and paying in' money only the différence between the original cost of 
the safe and the amount of the loss ; thlrd, that there had been a breach of 
warranty, In that, while the safe door was represented In the application for 
the insurance to be flve inches thick, it was in fact less than flve inches thick. 
On thèse issues the case went to trial to a jury, and at the close of the évi- 
dence each party moved the court for an Instructed verdict in Its favor — the 
plaintiff, for a verdict in the full amount of the policy, $3,000 and Interest; 
the défendant, for a verdict that plaintifC could not recover at ail. The trial 
court gave the instruction In favor of the plaintiff, and the défendant bringa 
the case hère by wrlt of error to secure a reversai. 

Jeremiah B. Sullivan (John B. Sullivan and George W. Bowen, on 
the brief), for plaintiff in error. 

Nathaniel T. Guernsey, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Each party having moved for a directed verdict, the finding cannot 
be disturbed, if there was any substantial évidence to support the sev- 
eral issues on which it depended. Beuttell v. Magone, 157 U. S. 154, 
157, 15 Sup. et. 666, 39 L. Ed. 654 ; Phénix Ins. Co. v. Kerr, 64 C. 
C. A. 251. 129 Fed. 723, 724, 66 L. R. A. 5C9. Applying that well- 
settled ruie to this case, we hâve no hésitation in holding that there was 
ample évidence to support the finding below that no settlement had ever 
been made by the bank with the original manufacturer of the safe of 
any claim it had on the guaranty of soundness of the safe. In fact, the 
évidence is quite conclusive that no such settlement was ever made. 
In like manner it may be said there was abundant évidence that the 
bank offered the insurer a sufficient assignment of ail its rights against 
the manufacturer to enable it to assert any claim it was entitled to 
under the policy; so that, even if the offer of such an assignment was 
a condition précèdent to the maintenance of a suit on the policy, which 
we do not décide, it does not appear that the condition had been vio- 
lated. . 

Did the insurer hâve the right to replace the damaged safe as part 
payment of its liability? We think not. It agreed to indemnify the 
bank against several différent possible losses specified in the policy— 
against loss of money stolen from the safe, damage done to safe, 
damage done to the premises, and loss of money violently taken from 
the bank in the daytime, in the aggregate sura of $3,000. There was 
no apportioning of the indemnity between the several losses insured 
against. The bank, by reason of the fact that the money taken from 
the safe largely exceeçled the aggregate of the promised indemnity 
made a claim against the insurer for that loss only. It made no proof 
of loss on àccount of damage to the safe or of damage to the premises. 
It sued for no such damages, but confined its claim to the loss of money 
stolen from the safe. The right reserved to the insurance company , 
by the policy is to replace any damaged article "instead of paying for 
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same iii money." This invôlves a clear implication that theriglit to 
replace was alternative in ifs character — was an option which the çcm- 
pany might or might not exercise. One of two obligations was im- 
posée! upon it — either to pay for the damage to the safe or to replace 
it with a new one. If the obligation to pay did not exist, the alternative 
right or option could not exist. As no liability was asserted against 
the insurer for damages to the safe, and as, by reason of the fact that 
no proof of loss was made for such damage, no liability could or did 
exist for the same, it is impossible under any fair interprétation of 
the policy tOi assert a right to replace the damaged safe as part payment 
for the loss, of the money which the bank sustained. 

Défendant contends that the contract is indivisible, and that, if any 
loss occurred in respect of any one of .the four subjects of insurance, 
the right'to replace any one as a partial payment of the indemnity,. 
whether any claim was made for its loss or not, arose. This seems to 
us to be an unwarrantable construction of the contract, and to require 
the total élimination of one of its important clauses. This construction 
might be correct if the language used was only that "the company may 
rèpaif 'âriy damage to property, and it niay replace any damaged article 
with one of like quality and value," and take crédit for the same; but 
this quoted language is not ail. It is supplemented by the words "in- 
stead of payihg for same in moné}'." Thèse supplemental words, on' 
defendant's theory, hâve no meaning, and the canon of construction re- 
quiring considération to be given to every part and portion of a con- 
tract is ignored if defendant's theory is correct. It would hâve been 
an easy matter for the company, following the practice generally pre- 
vailing in issuing fire insurance policies, to apportion the agreed in- 
demnity to thé several subjects of loSs^ This it did not do, but left its 
policy, let it be conceded for the présent purpose only, fairly suscept- 
ible to the two différent interprétations placed upon it by the respective 
parties. In such circumstances the rule is thàt the interprétation most 
favorable to the assured will be adopted. Mr. Justice Harlan, in 
Thompson v. Phénix Ins. Co., 136 U. S. 287, 297, 10 Sup. Ct. 1019, 
34 L. Ed. 408, says-: 

"If a policy Is èo drawn as to reqnire interprétation, and to be fairly suscep- 
tible of two différent constructions, the one will bc adopted that is most favor- 
able to the insured. This rule, recognized in ail the authorities, is a just 
one, because those instruments are drawu by the company." 

In any view*we take of the question now being cpnsidered, the com- 
pany had no right to tender a new safe in place of thé old one as par- 
tial payment of its agreed indemnity of $3,000. 

Was therfe à breach of the warranty that the door of'the safe was 5 
inches thick? The safe in question was generally known as a "screw 
door safe," kept inside the vault for the safe-keeping of moneys and 
securities of the bank. Its inside measiirements wcre about 16 inches 
in height, 16 inches in width, and 12 inches in depth. It had a small 
round door opening into it on one side. This door, which was blown 
open by the explpsion, was composed chiefly of a séries of steel plates 
screwed together; aggregating in thickness 4 inches of solid métal. 
On the inside of this circular, solid, metallic fùundation, and exteriding 
from its edge well towards the center, was screwed a rim ôr ring of 
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solid steel an inch thick, called the "screw ring," having on its edgc 
threads adapted to engage with the counterpart of the screw on the 
body of the safe for the purpose of locking it. This cjrcular run be- 
came incorporated with the door as an intégral part of it, and so cov- 
ered the inside of it as to makea large part of the superficial area of 
the door 5 inches in thickness. In the space between the surrounding 
rim and the center of the door was located the operating device of 
the lock, and this was covered over with a thin plate of steel. As a 
resuit of this arrangement of the lock and locking device, a large part 
of the door was in fact 5 inches thick, and the balance might, to a per- 
son not skilled in the art of making safes, reasonably appear to be so. 
Mr. Mosler, the vice président of the Mosler Safe Company, large 
manufacturers of safes, was. called as a witness to explain, among other 
things the construction of the door of the safe. He testified on cross- 
exâmination as follows: 

"There are parts of the doors tliicker. than other parts. Tho screw ou the 
interior of the safe, which' engages with a screw on the bod.v of the safe, 
projects from the body of the door. The thicknçss of the door, hicluding the 
screw, is about 5 inches. * « » This extra inch of thiclîness is niade up of 
the screw ring on the door. The screw ring is located on the bacli of the 
door, partly surrounds the inside plates, and the balance of it is exposed and 
the space left for operating the time lock. The whole of the ring is on the 
Inside of the door, and the part exposed is between that and the center. The 
thickness of the plate from the inner to the outer surface is 4 Inches. In- 
cluding the screw, the thickness is from 5 to 5% inches. * * * A safe 
expert would measure the thickness of the door from the inside of the rings : 
in other words, showing 4-inch door. One not an expert might be misled, and 
figure the thickness of the door including the rings. The width would then 
be from 5 to 5% inches, and it dépends eutirely on how It is nieasured." 

From this and other like évidence it appears that there was sub- 
stantial évidence tending to show that an unexpert person, one not fa- 
miliar with the construction of safes or the terminology of the art, might 
properly enough say the door of the safe was 5 inches thick. In giving 
such answer he would speak truly. It was in fact 5 inches thick. It 
was of solid métal of that thickness throughout much of its dimensions, 
and throughout the balance it was 5 inches thick of solid métal locking 
device and cover over the same. Strictly and literally speaking, there- 
fore, the warranty was not breached. At any rate there was sufficient 
substantial évidence to sustain the finding of fact in favor of the plain- 
tiflf on that issue within the true meaning and spirit of the contract. 

Some other questions are presented by the numerous assignments 
of error of which we fînd no occasion for spécifie considération. The 
conclusions already reached and stated necef:sarily resuit in an affirm- 
ance of the judgment of the Circuit Court, and an order will be made to 
that efïect. 

150 F.— 6 



82 150 FEDEEAI; KEPOKTEU. - 

McNIEL V. UNITED STATES.* 

(Circuit Court of Appeals, Flfth Circuit. January 22, 1907.) 

No. 1,507. 

1. BaNKEUPTCT— PbOSECUTION for CONCÇAUfENT OF PbOPERTT— DEFENSES. 

On the prosecutlon of a bankrupt for concealing money from liis trus- 
tée, testlmouy to sbow that his attoruey advised him to continue bis busi- 
ness until the usual tlme for closing on the day wlien tlie pétition was 
filed and the adjudication made is iuimaterlal, siuce, if true, and the busi- 
ness was continued !n good faith. and wlthout crinilnal Intent, and the 
money was recelved for goods sold during that time, such facts gave de- 
fendant no right to withhold It from his trustée. 

2. SAME— INDICTMENT— AVERMENT OF KNOWLEDGE. 

An Indictment whieh charges that a bankrupt unlawfully, knowingly, 
wiilfully, and fraudulently concealed from his trustée certain property 
belonging to his estate in Ijankruptcy carries with it a sufflcient averment 
of his Isnowledge that such property belbnged to his estate. 

In Error to the District Court of the United States for the Northern 
District of Texas. 

The plaintlff in error was convicted in the court a quo on the third count 
of an indictment eharging as follows: "And the grand jurors aforesaid, upon 
their oaths aforesaid, do further présent into open court that heretofore, to wit, 
on the tenth day of May, A. D. liX)5, one Cleve SleNiel was duly and law- 
fully adjudged a bankrupt, withiu the Dieanlng and purview of the acts of 
the Congress of the United States of America, by W. B. Paddock, référée in 
bankruptcy for the Ft. Worth Division of the Northern District of Texas; that 
such adjudication was had and took place upon the voluntary pétition and re- 
Quest filed I)y him, the said Cleve McNiel, with the clerk of the United States 
District Court for the Northern District of Texas, on tlie tenth day of May, A. 
D." 1905, at the Ft. Worth Division of said district; that thereafter and in the 
regular proceedings of the administration of the said bankrupt estate one 
J. H. .VViison was duly and legally appointed trustée in bankruptcy for the 
estate of the said bankrupt, Cleve McNiel, and he, the said J. H. Wilson, so 
having been duly appointed, then and thereupon duly qualifled as such trus- 
tée and éntered into bond, which said qualification and bond was duly ap- 
proved tiy W. E. Paddock, référée as aforesaid in bankruptcy for the said 
division of the said district ; that the adjudication of him, the said Cleve 
McNiel, to be a bankrupt, and the appointment and qualification of the said 
J. H. Wilson as trustée in the said bankruptcy proceedings, was well knowii 
to him. the said Cleve MCNiel, bankrupt, and he, the said Cleve McNiel, 
while such bankrupt, did then and there, to wit, in Hardeman county, state 
of Texas, and within the jurisdiction of this court, on the 15th day of July, 
A. D. 1905. unlawfully, knowingly, vv'illfully, and fraudulently conceal from the 
said J. H. Wilson, his trustée as aforesaid, certain property b.elonging to the 
estate in bankruptcy of him. the said Cleve McNiel, bankrupt as aforesaid. 
which said property consisted of and was in fact the sum of two hundred and 
flfty dollars lawful current money of the United States of America, and of 
the value of two' hundred and flfty dollars, the particular kinds and dénomina- 
tions of which are to the grand jurors unknown ; that the said sum of money 
in fact belonged to the bankrupt estate of him, the said Cleve McNiél, and was 
In his hands and possession and under his control, nnd was concealed as afore- 
said, within the venue aforesaid, and upon the date aforesaid, and in the 
manner aforesaid, by him. the said Cleve McNiel, from J. H. Wilson, his trus- 
tée in bankruptcy, while the same in fact belonged to his estate in bankruptcy, 
and while he, the said Cleve McNiel, was a bankrupt as aforesaid, ail of which 
acts of him, the said Cleve McNiel, were contrar.v to the form of the statute 
in such case made and provided, and against the peace and dignlty of the 
United States of America." 

* Kehearlng denled Pebruary 19, 1007. 
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On the trial of the case the défendant introduced the testimony of Dunean 
G. Smith, wào was his attorney in tlie banki'uptcy proceedings, aud tJje said 
Smitli testified in substance that he !eft Qnanali on the night of May 9th, 
and arrived in Ft Worth on the morniug of May lOth, and fllod and presented 
defendant's pétition in banicruptcy to the référée, vvlao entered the order ad- 
jndicating the défendant a banlcrupt about 2 o'clocli in the afternoon of May 
lOth. The witness then stated that he asiied the référée what instructions he 
sliould give the défendant with référence to closing up his place of business. 
He was then aslîed what was his understanding of the instructions received by 
him from the référée. The attorney for the government objected to the witness 
stating what his understanding was as to wliat the référée told him about what 
instructions he could give to the banlirupt, McNiel, on the ground that any in- 
structions he might give to the attorney of the banlirupt would not blnd the 
government and would be no défense. The attorney of tlie défendant then stat- 
ed that he expected to sliow by the witness that he (Smith) had filed tlie defend- 
ant's pétition in bankruptcy with the référée and aslced him what instructions 
he should give McNiel with référence to closing his business and turning over 
same to the officiai designated by the référée, to wliich the référée replied in 
substance, or the witness so understood, for défendant to keep his business 
open up to the regular closing time of May lOth and then close it up, and 
thereafter tum over said business to the proper officiai designated by the 
référée ; that in pursuance of what the référée told him, or his understanding 
of the same, he (Smith) advised his client, tlie défendant McNeil, by wire in 
substance that he should keep his business open on May lOth up to the usual 
closing time, and then tum said business over to the proper officiai designated 
by the référée; and that it was in pursuance of sncli advice of his counsel that 
défendant ran his business on said night of May lOth. Defendant's attorney 
stated that he wished to introduce such testimony on the ground of the bank- 
rupt's intent, and to show his good faith aud lack of criminal intent in taking 
in money on the riight of May lOth, and that under sùeh instructions of his 
counsel that défendant might présume that such money did not belong to the 
bankrupt estate. 'ro this testimony the attorney for the government again re- 
newed his objection, on the ground that any instructions the référée might 
give to the attorney of the bankrupt would not biiid the government and would 
be no défense. The court sustained the objection to ail the teslimon.y thus nf- 
fered by defendant's attorney, to vv'liich action and ruling of the court the de- 
fendant then and there in open coiirt excepted. 

Alter conviction, : a motion was made in arrest of judgment, mainly on tho 
ground that tlje façts stated in the third count of the indictnient did not con- 
stifute.an offense against ,the laws of the United States, and the same was 
overruled. After sentence to the penitentiary for a period of 18 months, the 
plaintiflC in error sued ont this writ.' 

Marshall Spoonts, for plaintiff in error. 
Wm. H. Atwell,' U. S. Atty. , ;,, 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). Only two as- 
signments of error seèm to be relied upon in this court : 

1. That the court erred in rejecting the évidence of Attorney Smith 
as recited in thestaternent of the case. If it be conceded that, in a 
class of offenses similarto the one in hand, criminal intent may be 
negatived by showing that the accused, after full statement of facts 
to counsel, in committing or doing^the act in question acted' under the 
advice of counsel (as to whiCh see Barnett v. State, 89 Ala. 170, 7 
South. 414; United States v. Conner,' 3 McEearl, '57:3, Fed. Cas. Nô. 
14;847; United States v: Stanley, .6 McEean,i 409, Fed. Cas. No. 
16,376), it cannot avail the plaintiflf in erroTJ beckuse, from what was 
oiïered tobe proved on the triai, to wit, that' Attorney Smith advised 
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the plaintiff in error in substance thaf he should keep liis business 
open up to the usual closing time, and then turn said business over to 
the proper officiai designated by the référée, there can be no legitimate 
inference or déduction that Attorney Srnith advised bis client that the 
money which he would receive for selling goods in the intérim did not 
belong to the bankrupt éstate and that he need not turn it over to the 
proper officiai. If the plaintiff in error had been on trial on a charge 
of having unlawfully sold or transferred property belonging to bis 
estate after he was adjudicated a bankrupt, the évidence offered might 
hâve been material. It is entirely consistent with Attorney Smith's 
instructions, as offered to be proved, that the proceeds of the goods 
sold, resulting from carrying on the business after the adjudication, 
were to be turned over to the proper officiai and not to be retained by the 
bankrupt. The rejection of Attorney Smith's évidence as offered was 
not erroneous. 

2. The gist of the other assignment of error insisted upon is that, 
although the offense is charged in the language of the statute, rein- 
forced by "unlawfully" and "willfully," yet the indictment is insuf- 
ficient, because it does not specifîcally charge that the plaintiff in error 
knéw that the assets which he concealed belonged to his estate in 
bankruptcy. To support this contention counsel rely on United States 
v. Carll, 105 U. S. 611, 26 L. Ed. 1135, to the effect that in an indict- 
ment upon the statute it is not; sufficiènt to set forth the offense in the 
words of the statute, unless those words of themselves fully, directly, 
and expressly, without uncertainty or ambiguity, set forth ail the 
éléments necessary to constitute the offense intended to be punished, 
and the fact that the statute in question, read in the light of the com- 
mon law and of other statutes on the like matter, eiiables the court to 
infer the intent of the Législature, does not dispense with the necessity 
of alleging in the indictment ail the facts necessary to bring the case 
within that intent. The Carll Case has been followed by the Suprême 
Court in many cases. See United States v. Hess, 124 U. S. 483, 8 
Sup. et. 571, 31 L. Ed. 516, Evans v. United States, 153 U. S. 584, 
14 Sup. Ct. 934,' 38 L. Ed. 830, and Keck v. United States, 172 U.- S. 
434, 19 Sup. Ct. 254, 43 L. Ed. 505, ail to the effect that ail. the in- 
grédients of the offense are to be charged in the indictment, although 
the statute in its gênerai or spécial description has omitted some of 
them. 

But thèse cases are not exactly in point hère, where the question 
is whether ail the ingrédients of the offense are sufficiently charged 
in the indictment, and particularly whether this indictment sufficiently 
charges that the accused knew that the money concealed belonged to 
his éstate in bankruptéy. In Rosen v. United States; 161 U. S. 29, 
16 Sup. Ct. 434, 40 L. Éd. 606, it was held that an indictment charging 
Rosen with unlawfully, willfully, and knowingly depositing obscène 
matter in the mails sufficiently charged him with the knowledge that 
thé matter depositedrvvas obscène.. In Dùnbar v. United States, 156 
U. S. 194,. 15! Sup. Ct. 325,, 39 Li Ed. 39.0, it was held that when the 
charge ismâdethat'the défendant' willfully, unlawfully, and knowingly, 
and with intent todefraiid the revenues of the United, States, smuggled 
ànd clandestinely introduced into the: United States prepared opium» 
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it carries with it a direct averment that he knew that the duties were 
not fullv paid. And see Keck v. United States, 172 U. S. 439, 19 
Sup. Ct. 254, 43 L. Ëd. 505. In Price v. United States, 1G5 U. S. 
311, 17 Sup. Ct. 366, 41 L. Ed. 727, the court, citing and following the 
Rosen Case, held that in an indictment under section 3893, Rev. St. 
fU. S. Comp. St. 1901, p. 2658], it was sufficient to charge that the 
accused knowii:g!y deposited, etc., a printed bock and pamphlet, "the 
character of whicli is se obscène, lewd, and lascivious that said bock 
would be offensive if set forth in fuh in this indictment," without 
any more spécifie allégation that the book was obscène. And the 
court says : 

"This indictmpiit is sufficient, lieeause it does, in fact, contain a cliarge tliat 
tlie booli was obscène, to tlio linowledtre of the défendant, wlio laiowingly and 
wilIfuUy, witii such lawwledge, deposited it in the mail, and thus violaterl 
the statute. No oue, on reading the third and flfth counts of the indictment. 
couid conie to any other conclusion in regard to their nieaning, and when this 
is the case an indictment is good enough." 

So we say that the charge that the accused did unlawfully, know- 
ingly, vvillfully, and fraudulently conceal froni his trustée, etc., certain 
property belonging to the estate in bankruptcy, and which said proper- 
ty was in his liands and possession, etc., carries with it a sufficient 
averment that the accused knew that the property he was charged with 
concealing belonged to his estate in bankruptcy, and, further, that no 
one on reading the third count of the indictment in this case could 
corne to any other conclusion in regard to its meaning, and when this 
is the ca.se the indictment is good enough. 

The judgment of the District Court is affirmed. 



STEVENS et al. v. McCHRYSTAE et al. 

(Circuit Court of Appeals, Eightli Circuit. November 30, 190C.) 

No. 2,3o4. 

1. Vendoiî and PubckaseS^Optioîc Contract — Trust. 

C. having appiied for a patent to a mining claim, his rîght thereto was 
adversed by K. and others, and pending the determinatiou of such ad- 
verse claim it was agréed that the iidverse should be dismissed, and, that 
after C. and otliers procured a patent to the ciaim the.v would convey to 
K. and others the territory in eontro'vfersy on demand and payment of 
$101.25. Held, that such eontract did not créa te a trust, nor vest in K. 
and his associâtes any équitable tjtlé or interest in the property, but 
created merely the relation oC prospfectiVè vtndor and purchaser under an 
option eontract. 

2. Same— Tender— Demakd fob Deed— Timi3. 

Where the Jocators of a mining claini agreed to convey a portion there- 
of to complainant's predecéssor in interest after a patent had issued, 
in considération of $101.2,5 on compjainant's demand for deed, but speci- 
fied.no time witljin wliich sUch demaii,çl, and tepder of the price should 
be made, the right to make the demanë .and tender àrose In f avoir of the 
vendees as soon as. the patent was issùéd^'aùd >yas pijforceable for a reasonr 
able tIme therèafiçsr. _ ! ' ' , . ' 

CEd. Note.— For cases in point,,see Cent Dig. vol. 48, Vendçr and Pur-, 
chaser, §| 113-118.] , , , >,, ,.',:; 
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3. SPECiric pEEFOBMANCE— Lâches. 

Utah Rev. St. ]898, § 2875, déclares that actions on wrltten Instruments, 
contracts, obligations, or liabilities founded ou written instruments are 
barred by limitation after tlie lapse ot six years. An applicant for a 
patent to a miniug claim, in settlement of certain adverse proceedings, 
agreed in writing in June, 1892, to convey to contestants a portion of tbe 
property in controvers/ on demand for a- deed, after tlie issuance of a 
patent, on payniout of !t!10-1.2r). The patent was issued on May 23, 1893. 
and in 1898 tlie daim was conveyed to défendant mining company, and 
flvo years after tliis complainants for the first time tendered tbe $101.25 
and dcnianded a (xinvoyanoe, wJien tlie i)roperty liad largely iucreased in 
value. Held, that compIainant;< were barred by lâches from obtaining a; 
decree of si)pcilic |)erfonnance or for the value of their tlien alleged inter- 
est in the property. 

flOd. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 327-.332.] 

Appeal from the Circuit Court of the United State.s for the District 
of Utah. 

On the 24th day of April, 1903, the appellants presented a bill in equity 
against the appellees, to which the court sustained a denmrrer. On Blarch 7, 
ltK)4, they flled the amended bill which i.s the subject of review on this appeal, 
the substantive récitais and avernients of which are as foUows: 

That in December, 1889, Timothy Kelly, Harry II. McCartney, and Harry S. 
Joseph were the owners, subject to the paramount title of the United States, 
and in possession, of certain mining claims in the Tintic mining district, Juab 
eounty, Utah, called the "Springfield Mining Claim" ; that thereafter, about 
the 24th day of November, 1890, John H. McChrystal and John McChrystal 
applied for a patent for the South Extension Beecher U. S. Lot No. 216 mining 
claim, which claim was surveyed so as to cross or overlap the said Spring- 
field mhiing claim, and to inelude a portion thereof, which application was ad- 
versed by Kelly, McCartney, and Joseph, the proceedings thereon being stayed 
to await the détermination of the court as to the right of possession of said 
premises; that on the 18th day of February, 1891, the said Timothy Kelly^ 
Harry H. McCartney, and Harry S. Joseph, commenced such action in the dis- 
trict court, Fifth judicial district, of Utah oounty and territory, against said 
McChrystals to obtain a .ludgment settling their ownership and right of pos- 
session ; that on June 21, .1892, said parties settled said action upon the follow- 
ing terms, to wit : That in considération, of the dismissal of said action by 
the plaintifCs therein the McChrystals agreed with said plaintiffs that they 
would, within a reasonahle time after the dismissal of said action, make entry 
in the United States Land Office at Sait Lake Citj', Utah, for the South Exten- 
sion BeecJier mining claim, Including the area in conflict described in the com- 
plaint It was further agreed that after said entry and the procurement of a 
Unite(J States patent for said claim the McChrystals would, upon demand 
therefor and the payment of $101.25, convey tp said Kelly and others, by deed 
earrying finy after-acquire^ ti^e, the area in controversy between said Soutli 
Es tensioii Beecher mining claim an(î the Springfield mining olaim. It was 
further agreed that the sum of $101.25 would he the proportionate share of 
the expense necessary to be incurred in the patenting of said claim. 

In pursuance of said agreement, on the 2lst day of June, 1892, the said 
Kelly and others stipulated in writing with s^id McChrystals that such action 
be, and the sçiiflewas, on the 24th day of June, 1892, dismissed. 

It îs then àyetred that the complainants. by assignment and order of probate 
coui-t made during thfe year 1901 beeame the owners and successors in inter- 
est of the. said KelIy^McCàrtnéy, and Joseph in the said cpnti;act and agree- 
ment ; that tji^ HcÇhrystals pfOcurêd a patent to said premises the ,23d day of 
May, Ï8Î)3, but the gà'jnc Was rlpt.recorded in thf récorder's ofiicé of the coiinty 
Iri'whlch'the Bainé Wàé locàteà; On the léth'day of Janùary, 1902, the com- 
plainants alleged that they tendered to said John H. lilcChrystal the suin of 
$10i-.28; ànid- demanded à ebiiveyance of said prerhises to them, whicU de- 
mand was net complied with. 
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In exténuation of the delay in bringing tliis suit, it is al'.cged tluit neitber 
the complainants nor their preclecesèot-s iu iuterest luul any ivuowledge or In- 
formation tbat a patent to said uiining cUuni liad issued to said Joba M. Mc- 
Chrystal unjtil about tbe middle of tbe year l'JOl ; tliat said Jobn H. Mc- 
Càrystal delayed tbe filing of tlie toniplaiut by sayiug to tbe complainants 
tbat he would carry ont bis agreement in tbe event it was shown by investi- 
gation tbat no conveyance bad been made as agreed. The bill alleged tbe vaiue 
of tbe premises to be $20,000. It also alleged tbat on the 24tb day of Septeni- 
ber, 1898. the défendant tbe Eagle & Bine Bell ilining Company, a corporation, 
obtained a conveyance of tbe interests of said McCbrystals in said Soutb Ex- 
tension Beecher uiining claini, ineluding the property described bereinl)efore, 
and tbat when it made said purcbase it bad full linowledge and notice of ail 
the right, title, and interest of tbe complainants in said property. 

Tbe prayer of the bill is that the défendants be deereed to exécute a con- 
veyance of tbe premises, in accordauce witb said agreement, to tbe eoni]>lain- 
ants ; that in tbe event the défendants transferred the title to tbe premises 
to innocent purcbasers for value they be deereed to pay unto tbe complain- 
ants the value thereof. to wit, .fao.OOO. 

Tbe circuit court sustained a demurrer to tbis amende<l bill. Tbe complain- 
ants declining to plead furtber. tbe court enterert decree dismissing the bill. 
ïo reverse tbis action tbe complainants bclow prosecute tbis appeal. 

Harrison O. Shepard, for appellants. 

John A. Street and W. H. Bramel, for appellees. 

Before SANBORK and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS. District Judge, after stating the facts as above, delivered 
the opinion of the court. 

The chief insistence of counsel for appellants is that the facts alleged 
show a trust relation between the said Kelly and others and the Mc- 
Chrystals, which the latter failed and refused to observe; that it was 
a continuing trust, which, under the facts recited, was neither barred 
by the statute of limitation nor obstructed in its enforcement by the 
lâches of the complainants. 

We are unable to discover any trust agreement in the ultimate 
shape the contractual relation between the parties assumed. When 
the claim of Kelly and others, adversing the application of the Mc- 
Cbrystals for a patent, was withdrawn and the suit arising thereon. was 
dismissed, the parties in légal efïect conceded that the mining area in 
contest was the property of said McChrystals. Thereupon the new 
agreement or contract between them supervened,' which alone formed 
the basis of any right of action in Kelly and others or their successors. 
That contract created no trust obligation upon the McChrystals to 
obtain title for the benefit of the complainants so as to impose upon 
them the duty of seeking out the said Kelly and others and making 
tender of conveyance. The agreement was that after the McChrystals 
should procure a patent to said claim they would. "upon demand there- 
for and the payment of $101,25, convey to said Timothy Kelly et al. by 
deed" the property, etc. Clearly this did not vest in Kelly and others 
any équitable title or interest in the property, for the obvious reason 
that at the time they bad not, paid any part of the purchase price or 
expenses of the acquisition of the patent. Ducie v. Ford, 138 U. S. 
587, 591, 11 Sup. Ct. 417, 34 L. Ed. 1091. The contract constituted 
the mère relation of a prospective vendor and vendee under an optional 
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contract. Dunphy v. Ryan, 116 U. S. 491, 49G, 6 Sup. Ct. 486, 29 
!.. Ed. 703. 

The légal effect of the final agreement was the création of a mère 
optional contract, whereby, upon the procurement of a patent to saifl 
claim, the McChrystals were, upon demand therefor and the paymetit 
df $101.25, to convey to the said Kelly and others the designated prop- 
erty. No obligation on the part of the McChrystals was imposed to do 
anything aboiit making the conveyance until the patent shduld be 
procurée! and a demand made upon and a paymcnt to them of the 
sum of $101.85. The McChrystals could take no initiative or aggres- 
sive action against Kelly and others. It was leftentirely optional with 
the latter as to whether or not they would move in the matter ; and they 
could make no demand for a cônve3'ance except upon the tender of 
$101.25. 

In the absence of any spécification as to when the demand and 
tender should be made, the law implies that this should be made within 
a reasonable time; such rea-Sonable time being a question for the dé- 
termination of the court under the spécial facts of the particular case. 
A cause of action arises as soon as the party lias a right to apply to the 
proper tribunal for redress. Tapley v. , McPike, 50 Mo. 589. In this 
case the right to make the demand and tender arose in favor of Kelly 
and others when the McChrystals obtained a patent, which was May 23, 
1893. They could not escape the running of the statute of limitations 
if they delaved making their demand an unreasonable length of time. 
Williams v.^Bergin, 116 Cal. 56, 47 Pac. 877 ; Meherin v. S. F. Prod- 
uce Exchange Company, 117 Cal. 215, 48 Pac. 1074; Hintrager 
V. Hennessy, 46 lowa, '600; Bail v. Keokuk & N. W. R. Co., 62 
lowa, 751, 16 N. W. 592. 

The only excuse pleaded in the bill for the long delay in bringing 
this suit is that neither thé complainants nor their predecessors in inter- 
est had any knowledge or information that said patent had issued until 
about the middle of the year 1901. This is but an admission of the ap- 
pellants' indifférence and inattention to their interests and duty. The 
records of the Land Office Department are an open book, accessible to 
every one concerned. There was a local land office in Utah where the 
records would show the issue of ail patents for lands situate in that 
district. The very situation of the matter respecting the patent was 
such as to render it highly probable, thè adversed contest being aban- 
doned, that the patent would issue at an early date. Johnston v. Stand- 
ard Mining Company, 148 U. S. 360, 13 Sup. Ct. 585, 37 U Ed. 480. 
An inquiry by letter or otherwise would hâve enabled the appellants or 
their predecessors to bave early obtained the necessary information 
respecting the issue of the patent. They rested, however, in indififer- 
ence, contenting themselves with the mère "saying" of John H. Mc- 
Chrystal that he would carry out his agreement. His promise to con- 
vey, made in 1892, was a continuing promise for a reasonable time, 
which received no additional virtùe by its oral répétition. It furnished 
no obstruction to affirmative action on the part of the appellants, and 
no excuse in lâw for their nonactitm. 

The bill discloses the fact that in 1898 the Éagle & Blue Bell Mining 
Company, oiie of the défendants below, became the purchaser of this 
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property, knowledge of which fact by appellants at the time of thc 
transfer is not negatived by the bill. They stood idly by for nearly 
ten years after their cause of action arose, and for four years after 
the Eagle & Blue Bell Mining Company became the purchascr, before 
making tender to the McChrystals, and fîve years before demand by 
suit on said company. The value of the property is allegcd in the bill 
to be $20,000, warranting the inference that by the development of 
this property under the management and expenditure of this company 
it had become valuable, on discovery of which thèse appellants come 
forvvard with the offer of the petty sum of $101.25 and demand a con- 
veyance to them of the property. 

Under the statute of Utah (Rev. St. 1898, § 2875) actions on written 
instruments, upon contracts, obligations, or^liability founded upon writ- 
ten instruments are barred by limitation after the lapse of six years. 
And, as applied to property like mines in Utah the value of which is 
very fluctuating, courts of equity exact of claimants asserting rights 
therein, based upon contracts paroi in character, a degree of vigilance 
and early, energetic action in enforcing such claims wholly wanting 
in this case. See Twin-Lick Oil Company v. Marburv, 91 U. S. 587, 
23 h. Ed. 328 ; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873. 
36 L. Ed. 738 ; Johnston v. Standard Mining Company, 148 U. S. 360, 
13 Sup. Ct. 585, 37 h- Ed. 480 ; Curtis v. Lakin, 94 Fed. 251, 255. 
36 C. C. A. 222. 

There was no error in the action of the Circuit Court in dismissing 
the bill of complaint, and its decree is affirmed. 
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In re N01':L. 

(Circuit Court of Appeals, First Circuit. .Tanuary 24, 1007.) 

Xo. 052. 

1. RANKlilJI'TCY— CLAI3r--IyIQUID.\T(0X~I/:'['taATI0N — ST.iTTyfES — CONSTKUCTION. 

Bankr. Act .Tul.y I. 3898. c. .541, S .57n, 30 Stat. ôGl [U. S. Comp. St. 
lf>01, p. 34441. provides that claims shall not be ])roved against a bank- 
rupt's estate subséquent to oue year after the adjudication : or, if they are 
liquîdated by litiCTtion and final judgment thorein is rendered within 30 
days before or after the expiration of such time, then within 60 days after 
the renditiou of such judsment. lleUl, that such section sliould be con- 
strued to mean that, if a final nudgment be entered within 30 days before 
the expiration of the time sfiecilied or at any finie thereafter, the claim 
mlRlit be proved \vithin 60 days after tlio renditiou of the judgment. 

2. Sami; — "LiQuiiiATiox by Lttigatiox."' 

Where a claim secured by a mort.tfage on a bankrupt's stock in trade 
\A-as attacked by the trustée as a ]ireference. whereupon the creditor sued 
in a State court to establish the valldity «f the mortgage, in which ac- 
tion the mortgage was held to be invalid as a préférence, the creditor's 
claim was tliereby "liquidated by litigation." and provable as an un- 
secured claim witliin 60 days .after the renditiou of the .iudgment in the 
State court, as i)rovi(lpd bv Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 
r){)l [U. S. Comp. St. lOOl, p. 3444J. 

Appeal from the District Court of the United States for the District 
of New Hampshire. 

P'or opinion below, see 144 Fed. 439. 
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Max L. Powell (Powell & Powell, on the brief), for appellant 
Thomas F. Johnson, for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWEIvIv, Circuit Judge. On April 8 and on May 24, 1904, Noël, 
being then insolvent, mortgaged his stock in trade to Powell as security 
for his promissory notes. On June 21, 1904, Noël was adjudged a 
bankrupt, and in due time thereafter Leavitt was appointed his trustée. 

On August 18, 1904, Powell consented in writing to a sale of the 
mortgaged property by the trustée ; "it being understood that the fonds 
received by him for the same shall be deposited by him uiider the or- 
ders of the said court of bankruptcy to await the final adjudication of 
the rights of the varions parties interested therein." Thereafter, 
Powell brought an action in the state court against the trustée to es- 
tablish the validity of the mortgage. In October, 1905, the court 
found that the mortgage was a préférence invalid under the bankrupt 
act, and rendered a verdict for the défendant. On November 10, 
1905, Powell ofïered his proof of debt in due form to the référée. The 
trustée objected to the proof, and the référée rejected it, relving upon 
section 57n of the bankrupt act. Act July 1, 1898, c. 54l', 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3444]. Upon a question certified by 
the référée to the District Court, the learned judge, for the reason 
above mentioned, affirmed the décision of the référée rejecting the 
proof. From the décision of the District Court the petitioner has ap- 
pealed to this court. Section 57n of the bankrupt act, so far as it is 
material to this case, reads as follows: 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication; or if they are liquidated by litigation and the 
final judgnient therein is rendered wlthin thirty days before or after the ex- 
piration of such time, then wlthin sixty days after the rendition of such 
judgment." 

It has been suggested that, in order to bring a claim within the ex- 
ception, final judgment in the litigation must be rendered within 30 
days of the expiration of the year, either before or after. In re Keyes 
(no opinion), decided in the District Court for the District of Massa- 
chusetts, November 8, 1906. If we depended altogether upon the 
grammatical construction of the sentence, and disregarded altogether 
the nature of the injustice against which the exception was intended 
to guard, this construction might not be unreasonable. But to limit 
to 30 or to 60 days the time during which litigation will suspend the 
opération of the statute of limitations, and to exclude from proof 
claims liquidated by litigation 14 or 15 months after adjudication, is to 
establish a serions distinction with only a fantastic différence. That 
a créditer whose claim was in litigation might, by an unqualified statute 
of limitations, be deprived of his just share of the bankrupt's estate, 
was the "mischief feit," the "occasion and necessity" of the exception. 
To save the rights of such a creditor was "the object and the remedy 
in view," and the intention of the Législature is to be ascertained ac- 
cordingly. 1 Kent, Com. 462; 1 Plow. 205; Potter's Dwarris, 194. 
We therefore interpret the exception as if it read; 
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"If, the final judgnient tbereiu Is renderetj wltUin thirty 4ays before tlie 
t>xpiratiôu of suoh tlme, or at any time thereafter." 

We have to détermine if the proceeding hère had in the state court 
was a Hquidation by Utigation of the creditor's claim vvithin the mean- 
ing of the bankrupt act. 

This is the creditor's contention. The trustée, on the other hand, 
contends that the exception in clause "n" refers only to a suit brought 
under section 63b (30 Stat. 563, c. oil [U. S. Comp.'St. 1901, p. 3447]) 
to fix the face value of a claim due from the bankrupt's estate, which 
otherwise by reason of its indefinite amount would not be provable.. 
ypona considération of the clause already quoted,; as its meaning is 
illustrated bv the whole bankrupt act, we agrée with the contention 
-of the. créditer . In Keppelv. Tiffin Savings Pank, 197 U. S. 356,. 25 
Sup. Ct. 443, 49 Iv. Ed. 790, the Suprême Court decided that the en- 
forced' surrender of a préférence by a créditer did not necessarlly de- 
priVe him of his right to prove thereafter. In that case formai proof 
was' ofïered wjthin a year of the adjudication ; t>ut the court expressly 
Tepudiated that construction of the law which would hold that the 
creditor's "right to prove (his) lawful claims against the bankrupt es- 
tate wàs forfeited simply because of the élection to put the trustée to 
proof in a court of the existence of the facts made essential by the law 
to an invalidation of the préférence." On the contrary, it held that 
"whenever the préférence has been abandoned or yielded ùp, and there- 
■by the danger of inequality has been prèvented, such créditer is entitled 
tàstândon an equal footing with other creditors and prove his claims." 
Pages 363, 364 of 197 U. S., pages 445; 446 of 23 Sup. Ct. (49 L. Ed. 
790). The phrase "liquidated by litigàtion" is gênerai, and the ob- 
ject of the exception which is madé to the statutory limit of time is 
plainly to allow the proof of a claim after the expiration of a year by 
a créditer who during that time w^as engaged in Utigation with the 
bankrupt's estate concerning its liability to him. In a sensé the debt 
evidenced by the promis.sOry notes held by Pewell had already been 
liquidated. Apart from bânkruptcy proceedings, ■ Powell Could have 
sued Ndel at law for their face value. It may be that, pending the 
litigàtion, he could havé proved his claim in bânkruptcy as a secured 
claim, leaving his proof to be amended, in case his mortgage was avoid- 
ed. Hutchinson v. Otis, 115 Fed. 937, 941, 53 C. C. A. 419 ; on ap- 
peal, 190 Ù. S. 553, 23 Sup. Ct. 778, 47 L. Ed. 1179. But to prove 
during litigàtion a claim which cannot be allowed unless the créditer 
fails in' the litigàtion is but an empty formality. If the security is as 
large as the debt, it is a formality which can hardly be accomplished 
under the rules and with the ferms which have been provided. Notice 
of the claim is given in effect by the litigàtion, and, if the preferred 
créditer is not to be deprived of his proof altogether, there seems no 
good reason why he should not offer it immediately after the litigà- 
tion is ended. The substantial amount of Powell's claim, the amount 
for which he could seek allowance and upon which he could demand 
a dividend, hère remàined imcertain until the validity of the mortgage 
had been settled. To hold that PoweH's claim was "liquidated by 
litigàtion" in the proceeding which, for some purposes, determined the 
amount for which it sheuld be allowed, is not, we think, a forced con- 
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struction of the language of the act. It is rather that "honest and 
practical interprétation" which we declared should be applied to stat- 
utes in bankruptcy. Beatty v. Andersen Coal Min. Co. (C. C. A.) 150 
Fed. 393. ■ 

We are aware that the contrary has been held by several District 
Courts. In re Rhodes, 105 Fed. 231; In re Lcibowitz, 108 Fed. 617; 
In re Kemper, 142 Fed. 210 ; In re Keyes, above cited. In the Rhodes 
Case the reasoning is opposed to that of Keppel v. Tiffin Savings Bank, 
and in the Keyes Case the décision was based upon that construction 
of the 30 days' limit which we hâve already held to be erroneous. In 
Hutchinson v. Otis, 115 Fed. 937, 942; 63 C. C. A. 419, 424, while the 
point was nôt'dècided, this court saidî 

"If the statuts ts to be construed In the same spirit In which other remédiai 
statutes are, and not In a literal way, there might be reason for holding that 
this provision, extendlng the tlme for proof with référence to clalms 'Uquldat- 
ed by Utlgation,' reaches every case in which a question arises, and which 
oomes into a judiclal tribunal wlthln the year limited, if thç question, in any 
manner, Involves the détermination of the net amount for which the clàlm 
shall be flnally allowed." 

In Buckingham v. Estes, 128 Fed. 584, 63 C. C. A. 20, the bank- 
rupt's wife sought by pétition in the bankruptcy court to enforce a re- 
sulting trust in land held by the trustée, and to recover its rents and 
profits. The decree in her favor was rendered more than a year after 
adjudication, and she thereupon sought to prove her claim. The Court 
of Appeals allowed the proof on the ground that the litigation was the 
légal équivalent of proof in the usual fprm. The litigation hère differ- 
ed from that in Buckingham v. Estes, but the case is cited to show the 
spirit in which the statute has been construed. The décision of the 
District Court of South Carolina in Re Fagan, 140 Fed. 758, was in 
favor of the creditor's contention hère, but it was rested upon grounds 
différent from those above mentioned. 

We thus hold that in the proceeding in the state court the creditor's 
clajm was "liquidated by litigation." But, while the claim was thus 
liquidated, its allowance in bankruptcy does not follow as a necessary 
conséquence, and ail objections thereto, save that arising from the 
spécial statute of limitations, we leave open for the considération of 
the District Court. 

The decree of the District Court entered on March 17, 1906, is re- 
versed, and this case is remanded to that court for further proceedings 
not inconsistent with this opinion, and the appellant recovers his costs 
of appeal. 



WILDBR T. CONTINENÏAIi CASUALTY CO.* 

(Circuit Court of Appeals, Flfth Circuit January 22, 1007.) 

No. 1,505. 

Insurance— Action on Accident Policy— Question fob Jubt. 

In an action on an accident policy to recover for the death of the In- 
sured, who was a railroad employé, the évidence showed that the ap- 
plication was fllled out by defenilant's agent after talking for an hour 
with the appllcant as to the duties of hls occupation, lu which défendant'» 

• Kehearing denied February 10, 1007. 
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manual giving classification of risks was referred to, and that liis oc- 
cupation vvas put (Jpwn as "'Superintendent Inspection." Tliere was no 
position in the service of tlie rallroad conipany baying tliat iiame, nor was 
there any class by tliat niame given in defendant's manual, but there 
was one covering inspeetors of ties and timber in which the poliey was 
linilted to a smaller amount tliau that in suit. It was furtber sliown that 
the dutics of the insured consisted iu malcing inspection of lies and tim- 
bers and in superintendiug inspections niade by others, and défendant'» 
agent testified that insured stated at the tiuie of the application that he 
had both office and traveling duties, but did not personaily uialce inspec- 
tions. Held, that it could not be said as matter of law trom such évi- 
dence that the occupation of the insured was not substantially that de- 
scribed in the application, but that such question was one for the jury. 

In Error to the Circuit Court of the United States for the Southern 
District of Texas. 

John W. Parker, for plaintiff in error. 

Jas. A. Baker, Edwin B. Parker, H. M. Garwood, and C. R. Whar- 
ton, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was- an action on an accident 
insurance poliey by Annie E. Wilder, the plaintiff in error, widow of 
C. H. Wilder, the insured, to recover death indemnity of $5,000 against 
Continental Casualty Company, the défendant in error. The record 
showSithat C; P. Kennedy was eniployed as a soliciter of insurance for 
the défendant; that he had known Wilder four or five months prior 
to taking his application, had made inquiry as to who Wilder was be- 
fore talking;with him, and had been told who he was; that this in- 
quiry was mâde with the view of getting Wilder's application for insur- 
ance; and that at.the time he got his application he and Wilder dis- 
cussed his duties and the différent arnounts of indemnities for more than 
an hour. He had the defendant's manual of December 1, 1903, in 
force at the time, of instructions to agents, and went over it with the 
applicant and showed him the différent classifications of risks. This 
manual was a small booklet containing 46 pages, and the classification 
of railroad risks or occupations was elaborately arranged therein, em- 
bracing about 450 différent occupations of persons in railroad employ- 
ment. It instructed the agents that "accurate and well-defined classifi- 
cations are absokitely requisite. Classifications and limitations as laid 
down in this manual must be strictly adhered to. In giving occupa- 
tions, classify upon the duty to be performed, not upon the name. The 
same title may hâve différent meanings upon différent raiiroads." The 
application was made on a stereotyped form. The heading of the ap- 
plication in this case was : 

"Form N. C. Agent'.s Xo. . 

"Answer ail questions and write plaiuly in ink. Poliey No. (>'M:','.;H . 

Class Pref . Application for Insurance . Mr. C. P. Kennedy, 

Agent." 

It embodied numerous questions with blank spaces for the answers. 
Ail the writing on the application, except the signature of the appli- 
cant, was written by the defendant's soliciting agent. He testified : 

"This application is in my handwriting ; that is, the blanks w ère fllled in by 
r;» exactly as Mr. Wilder dictated the answers." 
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Arriong the questions is one (No. i) : "Occupation (if more than one, 
name ail of them) ." For answer tô this question, the space left blank 
in thè application in whiçh to writè the occupation of the applicant was 
ona. line 3^ inches'long and was filled by the two words, "Superin- 
tendent-Inspection." 

On December 14, 1904, Wilder boarded a local freight train on the 
Houston, East & West Texas Raihvay, and remained in the caboose 
until the ti-ain stopped at Corrigan. When the train stopped, the ca- 
boose was a short distance from the dépôt, Wilder, with two others, 
left it and started to walk to the dépôt. When witnesses saw him last, 
he was Avalking beside the tràck in the rear of the other two. While 
thus engaged in walking from the caboose to the dépôt he was run over 
by a car, and .so injured that he died therefrom in a few hours. 

The plaintifï herself testified that C. H. Wilder, from the time he 
made his appHcation for Insurance àhd reçeived the policy to the time 
of his death, was in the erhplby of the Houston, East & West Texas 
Railway Company, and that his duties consisted of ^ traveling up and 
down that railway inspecting ties and matèrial and supervising such in- 
spection when it was done by others ; that he frequently employed men 
to assist him in such work and kept an accourit of their time and super- 
vised their work.: The witness C. C. Johnson, called for the plaintifï, 
testified that he had known Wilder for mahy years and knew his oc- 
cupation and duties, and that he:( Wilder) was "what you might call a 
superintendent of inspection." He inspected ties and timbèr himself 
and also employed men to assist him in inspecting them. On some 
occasion he had accepted ties for his company on the inspection of men 
employed by him, without réinspecting them himself. He generally 
did the inspecting himself.' Two other witnesses called by the plain- 
tiff testified practically to the sarae effect. R. S. Stephens testified for 
the défendant that Wilder, at the: time of- his death and for several 
years prior thereto, was tie and timber inspector for the railway com- 
pany; that it was Wilder's duty to travel over the road and stop at 
varions places along the road and inspect ties and timber delivered to 
the railroad company for- purchase before they were inspected. He 
had authority to employ. others when he needed them, and to direct 
the labor of such assistance as he might employ. The company, how- 
ever, looked to him to do the inspection himself, and held him respon- 
sible for the work of inspection. Hé never held the position of super- 
intendent of inspection as there wasno such position as that in the 
Houston, East & West Texas Railway service; The witness Kennedy's 
testimOny shows that, when he reçeived Wilder's application, he had 
been informed and knew. that Wilder would go ont in the woods or 
along the track and look at the ties himself. : ... 

Apparentlyv but not expressly, abandoning other issues made by its 
pleadings, the. défendant conecntrated its contention on this provision 
of the policy : ■ - ■ 

■'Xonl'orfeitable rrovisioii. In the evont of tlie iusiu-ed chaii.tfiii'j liis oc- 
cuiiuriou to ône cliissilied by the eaiiipaiiy .ts more liazardoiis, or being injured 
while engiiged for profit or other.wise in uny aet i)ei'taining to any càlling, 
oecui.)ati()n or exposnre (not «pecially excepted) dàssified by the company as 
more lia/.ardoiis tlian tlie ofcmpiltion herein giveii. tliis insnrance sliall not bo 
forfeited and voided, but he or his beuefieiury shall be entitled to reeover the 
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benefit whicb his paynients would hâve purchased in sucli more hazardous 
elass, not excceding the maximum paid in such class, as sliowu by tlic eom- 
pany's îianual and Classification of llisks in force at tlie tinie of tlie accident." 

G. W. Donaldson, manager for the défendant company in Texas, 
testificd for the défendant :■ That an inspeetor of ties and timbcr was 
classified on page 23 of its maniial as "ordinary," the Hmit of the risk 
bemg $2,500 and a weekly indemnity of $1.5, and that, if Mr. Wilder 
was an inspecter of ties and timber, the officers of the company had 
no authority to issue him a policy for more than $2,500, and if his du- 
ties had been so stàted his pohcy would hâve read for that amount. 
That the first information "we [the officers of the company] ever had 
tliat he was in fact an inspecter of ties and timber, was when the plain- 
tiff hereih forwarded us the proof of death in December, 1901, in whiçh 
it was stated that the occupation of the deceased, at tlie time of the in- 
jury, was a tie and timber inspeetor. Our pohcy issued to IMr. Wilder 
contained a nonforfeitable clause. I therefore sent I\'Irs. Wilder a draft 
for $2,500, and when I ascertained that a misstatement had been made 
as to his occupation, ànd that he was in fact an inspeetor of ties and tim- 
ber at the time the policy was written, and had continuously performed 
that service since, I returned her the $4.75 premium, or the différence 
between $26.75, which would' hâve been the premium upon the policy 
of $2,500 for the policy 6i inspeetor of ties and timber, and the $31.25 
which would hâve been the premium charged for a $5,000 policy for 
a superintendent of inspection." 

When ail the évidence in the case and the argument of côunsel had 
been heard, the court, at the request of counsel for the défendant, in- 
structed the jury: 

"That' iinder the évidence the plaintlff's recovery should be limited to the 
Rum of $2,500 on the policy, plus $4.53 return premium. You will, therefore. 
return a verdict for the plaintiff in this case for $2,504.53." 

In conf^rmity to which peremptory instructions, tne jury returned 
their verdict and the court entered judgment. This action of the court 
was excepted to and is assigned as error, and we think the assignment 
is well taken. 

The record shows that in the manual (instructions to agents) there 
was no such classification as "superintendent of inspection" or "inspec- 
tion superintendent." The witness Kennedy says : 

"We [that is, the witness and Wilder] sat down and talked over the matter 
for more than an hour. I had the manual and went over it with him, and 
sliowed him the différent classifications of risk. First, however. I asked him 
what his employment was, and what were the duties counected with his em- 
j-yloyment. He said that he was a suiierintendent of inspection, with office and 
traveling duties, but did not do the actual work of inspection. I turned to 
page 23 of the manual, and showed him how we classified au inspecter of 
ties and timber." 

The parts of the manual set eut in the bill of exceptions does not em- 
brace page 23, but the testimony of the witnesses Kennedy and Don- 
aldson is clear as to its material contents. "Page 28 is embraced, show- 
ing a list of ail superintendents classified." This list embraces 12 
spécifications of différent kinds of superintendents and assistants, but 
does not show anything in référence to a superintendent of inspection of 
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ties and timber. The évidence certainly tends to show that the solicita 
ing agent obtained from the applicant accurate information as to his 
actual employment, and that the answer written by the solicitor to the 
question as to the occupation of the applicant, namely , "Superintend- 
ent Inspection," represents the conclusion or judgment of the solicitor 
as to what the proper classification of the applicant was under the in- 
structions of the Company which he was trying to follow. 

As we understand the record, it is not insisted that any fraudulent 
misrepresentation was made by the applicant, or any substantial mis- 
representation at ail. There is no suggestion that from the date of the 
policy, April 28, 1904, to the date of the death, December 14, 1904, 
there had been any change in the occupation of the applicant. Speak- 
ing strictly, he was not engaged in any work at the time he was killed, 
and there is no proof tending to show that if he had, in point of fact, 
been "a superintendent of inspection, with office and traveling duties, 
but did not do the actual work of inspection," he might not, in the dis- 
charge of his traveling duties, hâve made the trip on the freight train 
on which he did ride, and hâve left the caboose at the time and place he 
did and hâve undertaken to walk therefrom to the dépôt as he did, con- 
versing with his companions on the way, until, for some reason which 
they cannot explain, he stepped on the track and was run over by a car 
maicing a fiying switch. If it can be held that the written évidence 
and other undisputed testimony présents such a case as leaves for dé- 
cision only a question of law as to the extent of the defendant's liabil- 
ity, the inclination of our judgment would be différent from that of the 
trial judge. 

The writer of this opinion fuUy concurs in the language used by 
Judge Caldwell in announcing the décision of the United States Cir- 
cuit Court of Appeals in the case of New York Life Insurance Company 
v. Russell, to be found in 77 Fed. on pages 103 .md 104, 23 C. C. A. 53 ; 

"The courts long ago decided that the agents of Insurance companles au- 
thorized to solicJt and recelve applications for insurance, and to forward them 
to the companies for acceptance, must be deemed the agents of the insur- 
ance conipanies in al! they do in preparing the applications, and in any rep- 
résentations they make to the insured as to the character and effect of the 
statements therein contained, and that the eoiupanies would be held to a 
knowledge of ail statements, repi-esentations and information given by the 
insured, when making the application, to the agent, respecting the subject- 
matter of the insurance. In a word, the courts applied to the relation be^ 
tween the insurance companies and thelr agents the well-settled rule of agency 
that ail acts perfornied and ail knowledge acquired by an agent in the conduct 
of the business of his agency are the acts and knowledge of the principal. 
After this doctrine had been established, the insurance conipanies, in order 
to évade it and escape liability for the acts and knowledge of their agents in 
the due prosecution of the business of their agencies, inserted in their ap- 
plications and polieies a provision to the effect that the persons soliciting or 
taking the application should be deeuied the agent of the insured, and not of 
the insurer. ïhis etïort of the insurance conipanies to avail themselves of ail 
the benefits of carrying on their business In the only way it could be carrled 
on, through agents, and at the sanie time escape ail the obligations and lia- 
bilities that attach to a principal vvho commlts the conduct of his business to 
an agent, proved unavailing. The courts held that an insurance company 
could not couvert its agent Into an agent for the Insured by luerely calliug 
liim such in the application or poliey." 
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While the policy in the case before us may not in terms attempt to 
convert the defendant's agent, Kennedy, into an agent for the insured 
by merely calling him such in the application or policy, the testimony of 
the defendant's manager, that "the first information we ever had that 
he (Wildcr) was in fact an inspecter of ties and timber was when the 
plaintiff herein forwarded us the proof of death," etc., assumes that the 
Company was not chargeable with the full and accurate information 
which the proof tends to show had been given by Wilder to Kennedy. 

However this may be, it seems to us that the proof does not show be- 
yond question that the deceased was, at the time of receiving his in- 
jury, engaged in an occupation not substantially described in his ap- 
plication, or so materially différent as to require the limiting of the re- 
covery on the policy to the sum specified in the peremptory charge. 

It follows that the judgment of the Circuit Court must be reversed, 
and the case remanded to that court, with directions to award the plain- 
tiff a new trial, on which that issue should be submitted to the jury 
under proper instructions ; and it is so ordered. 



UNITED STATES y. ZARAFONITIS et al. 

(Circuit Court of Appeals, Fifth Circuit. January 22, 1907.) 

No. 1,573. 

1. Appeal and Ebrob— Action on Bail Bond— Right or United States to 

Appeal. 

An action by the United States to recover tlie penalty named in a for- 
feited recognlzance given for tiie appearance of ttie défendant in a criminal 
case Is not a criminai proceeding, and tlie United States may prosecute a, 
wrlt of error to a Circuit Court for a revlew of an adverse judgment 
tiierein by tlie Circuit Court of Appeals. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Error, 
S Î48; vol. 5, Bail, § 419.] 

2. CouETS— Fedebal Courts— Confoemitt to State Peaotice— Baii/— Valid- 

iTY op Bond. 

Under Rev. St. § 1014 [U. S. Comp. St 1901, p. 716], ail proceedings for 
tiolding an accused person to answer to a criminal ctiarge before a court 
of tbe United States are assimilated to those under the laws of the state 
In which the proceedings take place, and the sufflcieucy of a bail bond 
talten in such proceedings is to be determined by the law of the state. 

[Ed. Note. — Conformity of practice in common-law actions to that of 
state court, see notes to O'Connell v. Reed, 5 C. C. A. 504 ; Nederland Life 
Ins. Co. V. Hall, 27 C. C. A. 392.] 

8. Bail— Validitt or Bond— Desceiption of Offense. 

Code Tex. 1895, art. .^09, as amended by Acts 1899^ p. 111, c. 74, pro- 
vides that a bail bond shall be sufflcient if it contaius the following req- 
uisites: "(3) If the défendant is charged with fin offense that is a fel- 
ony, that it state that he is charged with a felony; if the défendant Is 
charged with a misdemeanor, that it state that he is charged with a mis- 
demeanor." Jleld, that such provision does not require that the words 
"felony" or "misdemeanor" shall be used in a bond, but merely permita 
their use as sufflclentiy spécifie, and that a bail bond taken by a United 
States commissloner sufflclentiy described the offense where it.reclted that 
the principal was "charged with the offense of concealing property from 

150 F.— 7 
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his trustée in bankruptcy belonging to bis ereditors, in violation of tbe 
bankruptcy act of tbe Kevised Statutes of tbe United States." 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 5, Bail, §§ 263-270.] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

The case is stated in the bill of exceptions found in the transcript 
as follows: 

In tbe District Court of tbe United States for tbe Northern District 

of Texas. 

The United States of America v. Jolm D. Zarafonitis et al. No. 147, Sci. Fa. 

Be it remembered tliat upon tlie trial of the above entitled aud uumbered 
cause In the District Court of tbe United States for tbe Northern District of 
Texas, at Dallas, at a term of said court begun and bolden in tbe city of 
Dallas, witbiu said district, on the first Monday of May, 1900, the plaintiflrs 
introduced in évidence tbe bail bond bere set out, to vsfit: 

"United States of America, Eastern District of Texas. 

"Wbereas, John D. Zarafonitis has been arrested, on the oatb of J. Tj. 
Satterfleld, cbarged with tbe offense of concealins; property from his trus- 
tée in bankruptcy, belonging to bis ereditors, in violation of bankruptcy act 
of the Revised Statutes of the United States, aud on a preliminary hearing 
on said charge beld and bad by and before Jesse F. llolt, United States Com- 
missioner In and for tbe Eastern District of Texas, at Slierman, Te.xas, ou tbe 
ISth day of November, 1905, it was found tliat said défendant vvas probably 
guilty of said charge and tbdt lie is the same porson chargort tberowitb, and 
flxed bis bail at tbe sum of one tbousand dollars, retnrnable to the District 
Court of tbe United States and for the Northern District of Texas at Dallas 
pn the second Monday in January, 1900 : 

"Therefore we, John D. Zarafonitis, as principal, and and , 

as surettes, each .lointly and severally aeknowledge ourselves to owe and to 
be indebted to tbe United States of America in tbe sum of one tbousand dol- 
lars, for the payment of which, well and truly to be nuide, we do bereb.v 
jointly and severally bind ourselves, our heirs, executors, and administrators, 
forever, conditioned that the said John D. Zarafonitis shall well and truly 
make his personal appearance in said court at tbe next ensuing term thereof, 
and on the first day of said term to be beld in the courtbouse of the United 
States at tbe time and place stated above, and tbere reniain from day to day 
and from term to term to answer said charge until be sball be legally dis- 
cbarged. 

"Witness our hands on tbis tbe 13th day of November, A. D. 1905. 

"John D. Zarafonitis. 
"F. N. Drane. 
"S. M. Kerr, 

"Approved and flled this 15tb day of November. 1905. 

"Jesse F. Holt, U. S. Commissioner." 

Whereupon défendants demurred and excepted and answered t» the sanie, 
as sbown in tboir answer set out in tbis record, and tbe court tbereupon sus- 
taiued tbe said demurrers and exceptions and answers set out in this record, 
upon the ground that the said bail bond was not snliicient in law, in that it 
did not show that the principal, Zarafonitis, bad committed an offense known 
to the laws of the United States, because tbe same said bond was insuffieient 
under tbe statutes of tbe United States and under the statutes of the state of 
Texas relating to bail bonds, and tbereupon entered judgment for the de- 
fendants herein, and; set aside tbe judgment nisi heretofore entered, and re- 
fused to give judgment for tbe United States for tbe amount of said bail 
bond, to ail of wbich action of the court the plaintiffis then and tbere duly ex- 
cepted and now except, and pray that this bill of exception be made a part 
of the record in this case, wbich is accordingly done this, the first day of June, 
A. D. 1906. 
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From the adverse judgment the United States sued out this writ 
of error. The défendants in error move to dismiss on the ground 
that the government of the United States is not entitled to a writ of 
error to review proceedings in a criminal case. 

Wm. H. Atwell, U. S. Atty. 

Nelson Phillips, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts). In none of the 
provisions of the Acts of 1891 defining the appellate jurisdiction of the 
Circuit Court of Appeals is there any indication of an intention to con- 
fer upon the United States the right to bring up a criminal case of any 
grade after judgment below in favor of the défendant. United States 
V. Sanges, 144 U. S. 310, 323, 12 Sup. Ct. 609, 36 L. Ed. 445. The 
motion to dismiss this writ of error is based upon the proposition that 
the case below was a criminal case or proceeding, which the govern- 
ment is not entitled to bring up for review in this court. 

Under the laws of the United States a bail bond given in a criminal 
case is a contract between the sureties ând the government that, if the 
latter will release the principal from custody, the sureties will undertake 
that he shall personally appear at a specified time and place to answer. 
If the condition of the bail bond is broken by the failure of the principal 
to appear, the sureties become the absolute debtors of the United States 
for the amount of the penalty. See United States v. Van Fossen, 1 
Dill. 408, Fed. Cas. No. 16,607; People v. Anable, 7 HiU (N. Y.) 
33; 1 Chitty's Criminal Law (Ed. of 1836) 92. The procédure to re- 
cover on the forfeitùre of a bail bond is not controlled by the stat- 
utes of any state, except so far as actions at law are controlled by the 
State practice, and therefore a debt resulting from the forfeitùre of a 
bail bond for the appearance of a party in a criminal case may be en- 
forced by scire facias in the court possessing the record or by an 
ordinary suit in any other court of compétent jurisdiction. United 
States V. Insley, 54 Fed. 221, 4 C. C. A. 296. And see Van Fossen 
Case, supra, which was an ordinary suit brought in the Circuit Court 
to recover on a recognizance taken and forfeited in the District Court; 
also United States v. McGlashen, 66 Fed. 537, which was a suit brought 
in the Circuit Court for the Eastern District of Wisconsin to recover 
on a forfeited recognizance to appear before the United States District 
Court for the District of Kansas. The same case, in the Circuit Court 
'of Appeals, Seventh Circuit, is found in 71 Fed. 434, 18 C. C. A. 172. 

The action to enforce, whether by a scire facias or by ordinary suit, 
does not involve the guilt or innocence, conviction or acquittai, of any 
party, and therefore it is not a criminal case of any grade within the 
Tuling of United States' v. Sanges, supra. Nor do we think that such 
action can be considered in any reasonable sensé a criminal proceeding, 
although it may be a proceeding arising in a criminal case. For more 
discussion on this point, see Kirk v. United States (C. C.) 134 Fed. 
333. It follows that most of the cases cited in support of the motion 
to dismiss are either not applicable or not controUing as to our juris- 
diction on the présent writ. We distinguish the case of United States 
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V. Dunbar, 83 Fed. 151, 27 C. C. A. 488, as one in which the Circuit 
Court of Appeals for thé Ninth Circuit allowed the United States to 
successfully prosecute a writ of error in case of a forfeited recogni- 
zance. The record shows no active objection or ruling made on the 
subject; but the case is valuable from the fact that in ail the courts 
of the United States there is a standing exception, at least to the point 
of inquiry, to. the jurisdiction of the court. 

The motion to dismiss is overruled. 

On the merits, the question is whether the offense of which the prin- 
cipal, Zarafonitis, is charged is sufficiently described in the bond to wit : 

"The offense of concealing property from hls trustée in bankruptcy belouging 
to his creditors in violation of the bankruptcy act of the Revised Statutes of 
the United States." 

The bankruptcy act of 1898 (section 29, par. "b") provides that: 

"A person shall be punished by iniprisonment for a period not to exeeed 
two years upon conviction of the offense of having lînowingly and fraudulent- 
ly concealed while a banljrupt, or after his discliarge, from his trustée any 
property belonging to his estate in bankruptcy." Act July 1, 1898, c. 541, 30 
Stat. 554 [U. S. Comp. St. 1901, p. 3433]. 

Describing in a recognizance or bail bond the offense of which the 
principal is charged is for the purpose of identifying the case and to 
inform the principal and sureties of the obligations to be assumed. We 
agrée sùbstantially that proceedings for the admission of parties to 
bail under section 1014, Revised Statutes [U. S. Comp. St. 1901, p. 
716], are to be agreeable to the usual mode of process in the state 
where the bond or recognizance is taken, and that the mode of process 
means mode of proceeding, and that it was the intention of Congress 
to assimilate ail proceedings for holding accused persons to answer 
before a court of the United States with proceedings had for similar 
purposes by the laws of the state where the proceedings should take 
place. See 2 Fed. St. Ann. p. 322, note, and adjudged cases there cited. 

The bond in this suit was taken in the state of Texas, and we there- 
fore look to the Texas statutes for the mode of process, so far as such 
process: affects the sufficiency of such bond. In the Texas Code of 
1895 it was provided, in article 309, that a bail bond shall be sufficient 
if it contains the following requisites : 

"(3) Tliat the offense of which the défendant is accused be distinctly named 
in the bond, and that it appear therefrom that he is accused of some offense 
against the law of the state." 

Under this statute there is a numerous variety of décisions, more or 
less technical and conflicting, in regard to what was a sufficient com- 
pliance with the statute, and what was not. Many of thèse décisions 
are cited in the briefs; but the Législature of the state intervened in 
1899 (Acts 26th Leg. p. 111, c. 74) evidently to simplify the law, and 
amended the third paragraph of article 309 so as to read : 

"(3) If the défendant is charged with au offense that is a felony, that it 
state that he is charged with a felony ; if the défendant is charged with a 
misdemeanor, that it state that he is charged with a misdemeanor." 

And to this amended section we are to look to détermine "the usual 
mode of process" in regard to bail bonds taken by committing magis- 
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trates in the state of Texas. The offense charged against the prin- 
cipal in tiie bond herein cannot be classed as a felony. It carries with 
it a punishment by imprisonment in the penitentiary not exceeding 
two years. At common lavv it would probably be described as a mis- 
denieanor, which is, according to Blackstone, "an indictable offense not 
amounting to felony." 4 Chitty's Blackstone, 5, and note. It follows, 
therefore, that according to the usual mode of process in Texas it would 
hâve been a sufficient description of the bond in question to hâve stated 
that the principal was charged with a misdemeanor, which, so far as 
information as to the real case against the principal, was to refer him 
and his sureties to the Revised Statutes of the United States, title 
"Crimes," where, under the distinction above given, nine-tenths of the 
oft'enses denounced are misdemeanors, and for which the punishment 
runs from simple fine of $100 to imprisonment in the penitentiary for 
ten years ; for they are neither félonies by the common law nor are they 
declared félonies by the statutes. The information the sureties actually 
got from the bond in suit was that their principal was charged with the 
offense of concealing property from his trustée in violation of the bank- 
ruptcy law of the United States. 

It is contended that this description of the offense charged is insufii- 
cient, because it neither classifies the offense as a misdemeanor nor 
follows the exact language of the statute. Exactly what injury resulted 
to the défendants in error does not appear, but certainly they got more 
information from the description given than they coukl possibly hâve 
got from the word "misdemeanor." Since the amendment to article 
309, the superior courts in Texas hâve decided few cases under the 
same, so far as the reports show. In Wisdom v. State (Tex. Cr. App.) 
86 S. W. 756, it was held that a bond under article 309 as amended, 
stating the charge as "séduction," was sufficient, séduction always being 
a felony ; and, among other things the court remarks : 

"Article 309, supra, does not require us the sine qua non to its sufliciency that 
the word 'felony' be nsed. It is sxiffioient if it is iised; but it would be equally 
sufficient if the bail bond shows sucli nuitters as niake it certain that the 
offense mentioned is a felony or misdemeanor, as the case may be." 

And "aggravated assault" has been held as a sufficient description 
in a bail bond, because an aggravated assault under the statutes of 
Texas is a misdemeanor. According to Blackstone, "crime" and "mis- 
demeanor," properly speaking, are synonymous terms. 4 Steph. Com. 
57. And according to Burrill "offense" is now used synonymously 
with "crime." Burrill, Law Dict. verbo "Offense." In the bail bond 
hère in suit the récital notifies the parties signing the same that the 
principal is charged with the offense (that is, "crime," "misdemeanor") 
of concealing property belonging to his creditors from his trustée 
in bankruptcy in violation of the bankrupt law. It gave them ail the 
information contemplated by the usual mode of process in such cases in 
Texas — ail that they needed for ail practicable uses ; and, in our opin- 
ion, the same was good and sufficient. 

Great stress in the argument was laid on Judge Maxey's opinion in 
United States v. Sauer (D. C.) 73 Fed. G71, and we deem it proper to 
say that we think the learned judge was correct in his ruling in that 
case; but we note that the case was ruled under article 309 before it 
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was sîmplified fcy amendment, and that the description o£ the charge 
in the instant case is much more full than in the Sauer Case. 

The judgment of the District Court is reversed, and the cause is re- 
manded for further proceedings not inconsistent with this opinion. 



MeCOTJRT et al. v. SINGERS-BIGGER. 
(Circuit Court of Appeals, Elghth Circuit. September 24, 1006.) 

No. 2,491. 

1. AppEAii— Dbcree I» Execution or Mandate Wiiich Adjudoes Subsé- 

quent Issues, Appealable. 

No rlght of appeal exists from a decree entered in an inferior court 
in exact accordance witli ttie mandate of the appellate court; but a 
decree wliich adjudges subséquent issues that were not determlned by 
the earlier decree, which was the basis of the mandate, is subject to 
review by appeal. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 2, Appeal and Er- 
ror, §S 813, 814.] 

2. Same— Appeal Matteb or Eight, 

An appeal Is a matter of right, and Its allowance does not rest In 
the discrétion of court or judge. It may be denled only in cases In 
which no appeal whatever la permitted by the law. 

3. SUPEBSEDEAS— MATTEK OF RiOlIT AND NOT OF DISCRETION OF JUDQE. 

A supersedeas Is a matter of right, and Its allowance does not rest 
In the discrétion of court or judge. It is the effect, as a matter of 
law, of a complianee by the appellant with the provlslona of the acts 
of Congress. The only function of the judge is to détermine whether 
the security profTered for "damages and costs" Is good and sufflcient. 
Sections 1000, 1007, 1012, Rev. St. [U. S. Comp. St. 1901, pp. 712, 714, 
716]. 

4. Same— Taking Secueitt fob "Damages and Costs" Supebsedes En- 

tire Decree Whebe it is Single. 

The taking of security for "damages and costs" on an appeal from a 
second decree, which reforms the grant of relief, and détermines Is- 
sues not adjudieated by the former decree, upon which a mandate of 
alfirmance issued, supersedes the later decree, and deprives the inferior 
court of the power during the pendency of the appeal to exécute a part 
of it, which in its opinion is but a répétition of the former adjudication. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

See 145 Fed. 103. 

Thomas, Bryant & Malburn, for appellants. 
T. J. O'Donnell, for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge. A pétition for a writ to forbid the 
court below from executing an order that $24,931 of the moneys de- 
posited in that court be paid to the complainant below, the appellee 
hère, has been presented, and is urged upon the ground that an appeal 
has been taken from the decree upon which this order is based, and that 
the decree has been superseded by the filing of an approved bond for 
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that purpose. Tlie controversy arises in this way: The complainant, 
the owner of one-half of the stock of the Colorado Amusement Com- 
pany, a corporation, exhibitcd lier bill against other stockholders of 
that corporation, the ConsoHdated Amusement Company, anotlier 
corporation, Peter McCourt, the manaj^cr thcreof, and others, to secure 
a transfer from the Consolidated Company to the Colorado Company 
of certain leases of thcaters and of the profits derived thcrcfrom. Dur- 
• ins;- tlie litiq-ation sonic of the moncvs derived from thèse in-ofits v;ere 
deposited in tlie court below, and thèse moneys are the su1)ject of the 
])resent litigation. On June 13. ]i)()."j, a final decree was rendered in 
this suit, to the effect that on i\Iarch 7, 190:5, there was duc and that 
there should be paid to the defenciant, the Colorado Am.uscment Com- 
pany by the défendants Peter McCotirt, Pjiinia F. !McCom-t, the Con- 
solidated Amusement Company, and F. C. Young-, S.V2,TS8.14, and 
interest from June 1">, 190,j, and the further suni of S'.', 1)73. 22, and 
interest from the same date, on account of what was called the Silvér 
Circuit; that the Colorado Amusement Company should i)ay to thç 
complainant for her counsel fées and costs $9,560.19, and that certain 
other défendants should pay other costs of this suit. An appeal to this 
court was taken from this decree by the défendants. Tt was affirmed, 
and a mandate was remitted to the court below to exécute it. There- 
upon the complainant filed a pétition in the Circuit Court, wherein she 
prayed that the decree thus affirn:e(l be rcformcd and amcnded so that 
it should adjudge: (1) The actual amount which the Colorado 
Amusement Company was entitled to receive from the profits de- 
rived from the leases of the theaters up to September 4, 190:1-, as 
against Emma F. McCourt and Peter iNIcCovu-t, and the share of ail 
the profits to which the company was entitled, both of those adjudged 
in the former decree and of those subsequently claimed, to which the 
complainant was entitled as the owner of one-half of the capital stock 
of the Colorado Company; (3) the amount of additional counsel fées 
which should be allowed to the complainant; and (3) certain claims 
to interest and costs presented in this new pétition. The court referred 
the issues raised by this pétition to a master, and in due time his report, 
the évidence upon vv-hich it was based, and the exceptions of the par- 
ties, were fîled. Upon considération, the court thereupon rendered 
another decree, whereby it determined the amounts which the Colorado 
Amusement Company was entitled to receive as against Emma F. 
McCourt and Peter îlcCotirt on account of profits accruing between 
Mardi 7, 1903, the date to wdiich the accounting extended under the 
first decree, and September 20, 1904 ; the share of the profits due to the 
Colorado Company on account of the profits adjudged to that company 
under the first, as well as under the second, decree to which the com- 
plainant was entitled ; the questions relative to the additional counsel 
fées, costs, and interest presented by the pétition filed subséquent to 
the mandate, recited that $48,696.40 had been paid info court; reformed 
and imbodied in this second decree the unexecuted relief granted under 
the former decree, as well as the additional relief given by this decree, 
and adjudged that $5,000 additional fées should be paid to counsel 
for complainant; that certain costs spccifîed and the sum of $34,857.31 
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should be paid to the complainant or her counsel out of the fund on 
deposit with the court ; and that the remainder of that fund should be 
paid to the défendant Emma F. McCourt. From this decree the de- 
fendants appealed, and gave a bond for a supersedeas, which was ap- 
proved by the judge. But the court below found that its second decree 
related to matters adjudicated in the first decree so far as it directed 
$24,931 of the $34,857.31 to be paid to the complainant; that this 
amount should be disbursed to the complainant or her solicitor forth- . 
with, and that the appeal and bond should operate as a supersedeas to 
stay the exécution of the remainder of the decree only. It accordingly 
directed the payment to the complainant of this $24,931 out of the mon- 
eys in the court notwithstanding the appeal and bond, and it is the ex- 
écution of this order which the appellants apply to this court to re^ 
strain. 

An appeal is a matter of right. Its allowance does not rest in the 
discrétion of court or jud^e. It may be lawfully denied only in cases 
in which no appeal whatever is permitted by the law. The Douro, 
3 Wall. 664, 566, 18 L. Ed. 168. No right of appeal exists from a de- 
cree entered in an inferior court in exact accordance with the mandate 
of the appellate court, because such a decree is, in efïect, the decree 
of the latter court. But a second decree, which adjudicates subséquent 
issues which were not determined by the decree which was the basis 
of the mandate, is always subiect to review by appeal. Stewart v. 
Salamon, 97 U. S. 361, 24 L. Éd. 1044; Hinckley v. Morton, 103 U. 
S. 764, 26 L. Ed. 458 ; In re Sanford Fork & Tool Co., Petitioner, 160 
U. S. 247, 16 Sup. et. 291, 40 L. Ed. 414; U. S. v. Camou, 184 U. S. 
572, 574, 22 Sup. Ct. 505, 46 L. Ed. 694 ; Southern Building & Loan 
Association v. Carey (C. C.) 117 Fed. 325; Merrill v. National Bank 
of Jacksonville, 78 Fed. 208, 24 C. C. A. 63. 

The decree which this court affirmed and directed to be exécutée! 
did not détermine what amount should be paid to the complainant out 
of the $52,788.44 which it adjudged that certain of the défendants 
should pay to the Colorado Amusement Company, nor what amount 
should be paid to her on account of the profits derived from the 
theaters subséquent to March 7, 1903, nor what fées of counsel and 
costs should be allowed to her in addition to those specified in that 
decree. Thèse were new issues which the pétition of the complainant 
presented subséquent to the décision and mandate of this court, and, 
as the second decree détermines them for the first time, the défendants 
hâve the undoubted right to a review of the décision of thèse questions 
by this court. The second decree is appealable. 

A supersedeas, like an appeal, is a matter of right, and its allowance 
does not rest in the discrétion of court or judge. "It follows, as a 
matter of law, from a compliance by the appellant with the provisions 
of the act of Congress in that behalf." Goddard v. Ordway, 94 U. 
S. 672, 24 L. Ed. 237 ; 1 U. S. Comp. St. 1901, pp. 712, 714, 716, §§ 
1000, 1007, 1012. Section 1007, which provides that the defeated 
party may obtain the supersedeas, and may give the security required 
by law, confers upon him the right so to do, and leaves no lawful pow- 
er in the judge to refuse or disregard the supersedeas when the case 
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is appealable, the required security is given, and the other provisions 
of the statute in this regard are complied with. Section 1000, which 
directs that the justice or judge signing a citation shall take good and 
sufficient security that the plaintiff in errer or appellant "shall answer 
ail damages and costs where the vvrit is a supersedeas and stays exécu- 
tion, or ail costs only where it is not a supersedeas, as aforesaid," im- 
poses upon the justice or judge the duty to take adéquate security, 
but it leaves to the defeated litigant the option to give such security 
for damages and costs, and in that way to obtain a supersedeas, or 
to give security for costs only, and thus to permit the judgment or 
decree to be executed immediately. The cases in which the writ or 
the appeal, as the case may be, is a supersedeas and stays exécution, 
are determined by the provisions of the acts of Congress, and not by 
the opinion or discrétion of the judge or justice. His only function 
is to détermine whether or not the security ofifered is good and suffi- 
cient. If it is, it is his duty to take it, and upon his acceptance of it 
the exécution of the judgment or decree is stayed. Where adéquate 
security for damages and costs is presented in the time and manner 
prescribed by the statutes, the duty of the court to accept it is plain 
and imperative, and the law itself works the supersedeas. Simpson v. 
First National Bank, 129 Fed. 257, 2G0, G3 C. C. A. 371 ; Lockman 
V. Lang, 132 Fed. 1, 4, Go C. C. A. G21 ; Jacobs v. George, 150 U. S. 
415, 14 Sup. Ct. 159, 37 L. Ed. 1127; Draper v. Davis, 102 U. S. 370, 
371, 26 L. Ed. 121. 

The second decree in this case was appealable. The défendants 
had the right, under the acts of Congress, to stay its exécution by 
giving good and sufficient security for damages and costs. They 
gave this security. Thereupon the law stayed the exécution of the 
decree, and the court below was mistaken in its view that it might 
nevertheless lawfully proceed to exécute it so far as to pay over to the 
complainant $24,931 out of the larger sum adjudged to her, because 
in its opinion her right to this amount was determined by the former 
decree. The opinion of the court below upon this subject did not 
avoid the supersedeas, because this suit is single, this last decree re- 
forms the former adjudication, grants ail the unexecuted relief there 
specified, and more, and by the appellants' compliance with the law 
this decree is superseded in every part ; and because the opinion of the 
court below is challenged by one of the appellants' assignments of er- 
ror^^ and has been brought to this court for review. Under the law,, 
neither the court below nor this court, during the pendency of this 
appeal, is empowered to exécute the decree. The Circuit Court will 
doubtless follow the views expressed in this opinion without the issu- 
ance of a formai writ, but counsel for the appellants hâve permission 
to apply to the court for one at any time, if necessary. 
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In re McCOY. 
BOWEN V. CHAPMAN. 

(Circuit Court of Appeals, Seventh Circuit. Xovember 8, lOOC.) 
JMo. 3,282. 

BaNKBTjPTCY— PeOOF of OlAIMS— PaRTNEBSHIP— TNniVIDUAI, Debts. 

Banlvruptey Act July 1, 1898, c. 541, § 5, subd. f, 30 Stat. 547 [U. S. 
Comp. St. 1001, p. 3424], provides that tbe net proceeds of partnership 
property shall be appropriated to partnersbip debts, and the net proceeda 
of the individual estate of eaeh partner to bis individual debts; that, if 
any sui-plus renia in of tbe property of any partner after paying bis In- 
d'ividual debts, tbe surplus shall be applied to tbe partnersbip debts; and 
that, if any surplus remain after paying tbe partnership debts, it may be 
added to the assets of the individual partners in proportion to their re- 
spective interests in the lirm. Held that, wbere tbe members of a firm 
borrow money on their individual crédit for tbe beneflt of tbe firm, the 
lender, after havlng obtalned a divldend. from the flrm's assets in bank- 
ruptey, may bave bis claim allowed for tbe balance due thereon as a claim 
against the individual partners. 

[Ed. Note. — For cases In ixiint, see Cent. Dig. vol. 6, Bankruptcy, §§ 
557, 564.] 

Appeal froin the District Court of the United States for the District 
of Indiana. 

The appeal is from an order disallowing the claim of appellant 
against the individual estate of Alfred McCoy, bankrupt, "subject only 
to such right as appellant might hâve in said estate as a créditer of 
the estate of A. McCoy & Co., bankrupt, after the payment of the in- 
dividual creditors of the estate of Alfred McCoy, bankrupt." 

The facts are stated in the opinion. 

M. Winfield, for appellant. 
S. P. Thompson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The firm of A. McCoy & Co., was, at the time of the adjudication of 
bankruptcy, a banking copartnership at Rensselaer, Indiana — the part- 
ners being Alfred McCoy and Thomas McCoy, likewise bankrupts ; 
both the fîrm and the individuals having been adjudged bankrupts 
July llth, 1904. 

The appellant was, at the time of the transaction in question, a 
banker in New York City, doing business under the name of A. T. 
Bowen & Co. August 20th, 1903, there was borrowed from appellant, 
upon ninety days time, the sum of fîve thousand dollars, and on No- 
vember 6th, 1903, the further sum of five thousand dollars, for which 
two promissory notes were given, signed by the fîrm of A. McCoy & 
Co., and by the individual names, Alfred McCoy, and Thomas McCoy ; 
the proceeds of the transaction going into the copartnership business. 
Upon the firm becoming bankrupt, and the individual partners becom- 
ing bankrupt also, thèse notes were presented and allowed as claims 
against the firm, and payments thereon hâve been made to the extent 
of thirty per cent. The claim presented against the estate of Alfred 
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McCoy, and disallowed, is predicated on thèse notes to tlie extent that 
they remain unpaid. 

In addition to the presumption arising on the face of the notes, with 
the signatures thereto, the record shows that at the time the money 
was borrowed and the notes executed, appellant said to Alfred McCoy,_ 
who negotiated the loan, that he (appellant) "thought some collatéral 
ought to be put up" ; whereupon McCoy said that the partners "indi- 
vidually owned four thousand acres of land, and that they would sign 
the notes individually." 

At common law, the notes under the circumstances are not only the 
obligation of the firm, but also of the individuals ; and this is the law 
in Indiana. Winslow v. Wallace, 116 Ind. 317, 17 N. E. 923, 1 L. R. 
A. 179. 

"There seems to be no dispute" says Mitchell, J., in Winslow v. Wal- 
lace, supra, "as indeed there could not well be, upon the proposition 
that a créditer who holds a note of which a firm are the makers, and 
one or more members thereof endorsers, bas in his hands a valid joint 
obligation against the firm, and at the same time a distinct, several and 
separate obligation against those who hâve signed as endorsers. This 
resuit flows from the fact that the contract of an endorser is entirely 
independent of and distinct from that of the maker, each contract be- 
ing in itself, when the endorsement is in regular course, conclusive in 
its légal import. The creditor holding a note so made and endorsed, 
may, therefore, pursue his remedy against the partners as makers, and 
he may also proceed against those individually liable as endorsers. 
When the property of the firm, or the individual estâtes of the mem- 
bers bound as endorsers, are being judicially administered, the creditor 
is entitled to participate with the partnership creditors in the joint es- 
tate, and he may at the same time avail himself of any appropriate 
remedy he would otherwise hâve against the endorsers or their re- 
spective estâtes. He may receive dividends from the joint estate as 
a partnership creditor, and from the separate estate of the partners 
liable on their contract of endorsement as an individual creditor." 

In re Thomas et al., 8 Biss. 139, Fed Cas. No. 13,886, the case of 
a note signed by the partners individually for a loan, the proceeds of 
which went to the copartnership — it is said: 

"There is a class of cases in wliich it has been held that where a creditor 
holds notes signed by a firm, and signed or indorsed also by an individual mem- 
ber of the flrm, he may prove against both estâtes, and receive dividends from 
both. In re Farnum, Fed. Cas. No. 4,674 ; Mead v. National Bank of Fayette- 
ville, Fed. Cas. No. 9,366 ; Emery v. Canal National Bank, Fed. Cas. No. 4,446. 
Thèse cases egtabllsh a rule opposed to the old ruie on the subject in England, 
and the principle thus settled seems to reach ont to the question involved in 
the case at bar. The scope of thèse décisions is, that when an individual mem- 
ber of a firm, as such, becomes surety upon or indorses an obligation of the 
firm, he thereby gives what is in the nature of security upon his separate es- 
tate to the firm creditor ; and, By reason of the individual liability superadded 
to the joint obligation, he places the flrm creditor In a position where he can 
go against the individual as well as the joint estate, Thus it results, that 
wlthout the indorsement or Individual signature of one of the flrm, the flrm 
creditor would hâve no right to claim against the Individual assets untll In- 
dividual creditors had been first satisfled. But holding the Individual indorse-. 
ment or signature, the firm creditor may, in the first Instance, prove against 
the separate as well as the Joint estate. New, such separate liability would 
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seem to be, at least, in the nnture of secuvity tliough differing radically, it is 
true, in character aud fonn from that of a mortgase, and yet double proof, 
by the flrm creditor in sncli ease, niay be niade witiiout any abatemcnt of ad- 
vantage whicb bis diligence bas secured." 

Indeed thèse principles are not seriously controverted — the learned 
district judge predicating his opinion iipon a supposed modification of 
this rule introduced by the bankruptcy act. That modification, if there 
be any, is contained in section 5, subd. "f," Act Julv 1. 1898, c. ,'541, 
30 Stat. 547 [U. S. Comp. St. 1901, p. 3424], which'reads as follows : 

"The net proeceds of tlie iiartuershi)) ])ro|icrty siiall l)e appropriatpd to tbo 
rayment of tlie partnership debts. and tlie not in-ocoeds of the individual es- 
iate of eacb ])artner to the paynient of his individual debts. Shonld any snr- 
l)lus remain of the propcrty of any |)artner aftor payins bis individual debts, 
sueh surpins shall be addod to the partnership assets and be appiied to the 
pa.vment of tiie partnership délits. Should any suri)lus of the partnership 
property renuiin after iiuyinç tlie partnership debts, such surplus sball be 
added to the assets of the individual partners in the proportion of tlieir re- 
spective Interests in the partnership." 

This provision was not intended, as we look at it, to modify in any 
respect, the pre-existing law. The section is, indeed, only a re-enact- 
ment of pre-existing law. The claim disallowed. was not a claim for 
the payment of a partnership debt out of the individual estate. 14 ad 
it been, the disallowance woiild bave been projier ; for both under the 
section of the statute, and under the pre-existing law, any surplus re- 
maining after the payment of individual debts would bave been added 
to the partnership assets, and, thereby hâve bccome available to the 
payment of appellant's debt. The claim disallowed, was a claim for 
McCoy's individual debt — as much so as if McCoy had individually, 
on a separate pièce of paper, obligated hiniself for this debt. And 
because it is his individual debt it is provable under the section cited, 
as well as under the gênerai law, against his individual estate. True, 
the proceeds of the loan having gone into the partnership estate, it 
may be that individual creditors could insist. that in the marshaling 
of assets, the partnership estate should be exhausted before payment 
is made b}' the individual estate. That, bowever, is a question we do 
not décide, for the appellant only seeks to prove his claim against the 
individual estate, to the extent that it is unpaid by the partnership 
estate. 

The opinion of the District Court rests chiefly upon the case of 
Gauss v. Schrader (C. C.) 48 Fed. 816, in which two men, indebted 
as partners on two promissory notes past due, entered into a written 
contract, in considération of an extension of time, to convey to the 
creditor certain propert}', not a part of the partnership assets, as addi- 
tional security. Upon the creditor seeking to prove his claim, arising 
out of this executory promise, against the individtial estate of one of 
the partners, the court well said that the character of the principal in- 
debtedness was not thereby changed — that the partnership debt was not 
thereby made an individual debt. 

In England the old rule was, that in administering the bankrupt 

laws of that country, double proof against the partnership estate and 

'the individual estate of the partners was not allowed. But this rule 

has not been foUowed in this country (Emery v. Canal National Bank, 
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Fed. Cas. No. 4,44:6; Bump's Bankruptcy [5th Ed.] p. 198; In re 
Bradley, Fed. Cas. No. 1,??3; In re Farnum, Fed. Cas. No. 4,674; 
Mead v. National Bank of La Fayette, 6 Blatchf. 180, Fed. Cas. No. 
9,366 ; In re Bigelow, 3 Ben. 146, Fed. Cas. No. 1,397) ; and there is 
nothing in the bankruptcy act showing that this English rule was in- 
tended to be embodied in our act. Indeed, it is doubtful if the old rule 
is now in force in England. 

The order appealed from must be reversed, with instructions to the 
court below to allow the claim as a debt against the individual estate 
of Alfred McCoy, to be paid therefrom ratably with the other creditors 
of that estate, to the extent that such debt is not paid in the administra- 
tion of the estate of the firm of McCoy & Co. 

NOTE. — The followmg is the opinion of Ander;*on, District Jiidge, on ap- 
proving the décision and order of the référée: 

ANDERSON, District .Tudge. The petitioner clainis the right to pursue both 
the partnership and tlie individual estate ; to sliare with the partnership cred- 
itors in the partnershiiJ property and with the individual creditors in the in- 
dividual property. 

This claim is based upon tho fact that tlie notes are sigued by A. McCoy & 
Co., the firm, and by Alfred McCoy and Thomas J. McCoy, the individual mem- 
bers of the flrm. The partnership received the entire considération of thèse 
notes. It is therefore a partnership debt. Petitioner apparently wishes to 
occupy tvvo difCerent positions in the matter. In his flrst assignment of error 
he cîaims that he occupies the relation of surety for the firm. In the other 
assignments he claims that the individuals expressly stipulated that, "in addi- 
tion to the firm obligation, they would sign said notes individually making 
themselves individually liable in addition to the liability which might arise be- 
cause of the firm obligation." Under the reasoning of the référée, and the au- 
thorities eited by him, it does not seem to me that Alfred McCoy can be surety 
for the firm. The conclusion of the référée that the signhig of the individual 
nanies added nothing to the liability of the individual members of the fîrm, and! 
that the claim cannot be allowed against the individual estate, is further sup- 
ported by a décision of .Tudge Drummond in the case of Gauss v. Schrader 
(C. C.) 48 Fed. 816. In that case Dobschutz & Abend, as partners, were liable 
on two promissory notes, indorsed by the firm. The firm was not able to pay 
the notes when they became due, and to secure an extension of time Dob- 
schutz and Abend individually made a contract with the payée in and by 
which their liability was admitted and the extension was granted in consid- 
ération of securitj' being given by Dobschutz and Abend. The notes were not 
paid and the security was not given. Dobschutz and Abend were adjudged 
bankrupts as partners and as individuals, and the payée sought to file the 
notes as a claim against the individual estate of Dobschutz. The argument 
was made there, as hère, that by signing the contract Dobschutz made him- 
self individually liable. The District Coutt held that the claim could not be 
filed against his individual estate. and this décision was affirmed by Judge 
Drummond, who, in the course of his opinion, said: "It will be seen that the 
agreemeut to convey the land was not for the purpose of payment, and, if con- 
veyed, it would not hâve opcrated as such, but only as security for the pay- 
ment of the indebtedness. so that the efCect of the failure of the bankrupts 
was simply that they did not give the security which they agreed to give. 
The result was that the plaintiff thus gave time to the bankrupts, and the 
character of the debt remained unehanged. It was still a partnership debt due 
from the bankrupts to him. It becomes, therefore, à question of importance 
In this case, in view of the partnership and separate assets of the bankrupts 
and of the rights of their creditors, to détermine whether it is équitable for 
the plaintiff, as against other individual creditors of Dobschutz, to prove his 
claim against him. W'e hâve to looli at tbe caSé urwn the gênerai principles 
of equity, and not as to the mère technical right of the plaintiff, It is true 
that this agreement between the parties was^signedby Dobschutz and Abend 
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individually, and there might be a technical liability against them for not giv- 
ing the seeurity whlcb they had agreed to give ; but, as bas been already said, 
that didi not change tbe cbaracter of the principal indebtedness, and did not 
malîe it an indivldual debt instead of a partnership debt. * * * Looking at 
thia case in its général scope and bearing, as it appears by the facts set forth 
in the déclaration, and eonsidering the varions equities of the individual cred- 
itors of Dobschutz, and the character of the debt due to the plaintifC, I think 
that the décision of the District Court was right, and that the plaintiff ought 
not to be permitted to prove the claim set forth in the déclaration against the 
individual estate of Dobschutz, and therefore that the demurrer to the déc- 
laration must be sustained." 

The petitioner contends that by reason of his diligence in securing the in- 
dividual names of the partners to the notes, under the circumstances testifled 
to by him, he bas the right to pursue the partuership estate and the individual 
estâtes at the same time ; the only limitation beiug the f uU satisfaction of his 
(lebt. Suppose it be conceded that petitioner's testimony as to his extending 
crédit uiwn the faith of the individual property and the circumstances of the. 
exécution of the notes was properly admitted, and that it be given full ef- 
fect. then the case stands as though there had been written into the notes an 
(!Xi)ross stipulation that "in the event of the bankruptcy of the firm and the 
members composing it, the payée shail hâve the right to flle this note against 
tlie partnership estate and the individual estate of the partners, and share in 
er.ch until this note is fully paid." In efCect this is what the petitioner claims. 

ïhe bankrupt law impairs the obligation of the debtor's eontracts and dis- 
<:barges him from ail of them. The bankrupt court steps In and takes pos- 
session of the property of failing debtors, notifies creditors to establish their 
debts, apportions the debtor's property among his creditors, and gives the 
debtor his diseharge. In case of a partnership the act speciflcally provides 
liow tlie partnership and individual property shall be distributed : Section 5f : 
"The net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of tbe individual es- 
tate of each partner to the payment of his Individual debts. Should any sur- 
plus remain of the property of any partner after paying his individual debts, 
such surplus shall be added to the partnership assets and be applied to the 
payment of the partnership debts. Should any surplus of the partnership prop- 
erty remain after paying the partnership debts, such surplus shall be added to 
the assets of the individual partners in the proportion of their respective inter- 
ests in the partnership." Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3424]. 

If petitioner is right in his contention hère, he, being one créditer only, can 
make an agreement with his debtor that in the event of bankruptcy another 
rule of distribution shall be effective. It may be conceded that a failing debtor 
may make a contract with ail of bis creditors to distribute the debtor's 
estate In a différent way from that provided in the bankrupt law, but how can 
It be contended that one créditer may make such a contract with the debtor 
to the préjudice of other creditors, when such other creditors are not parties 
to the contract and know nothing about it? 

Petitioner claims that his notes are New York eontracts, and that he con- 
traeted with référence to that law, etc. Ail the creditors of the firm and of 
the fndividuals composing the flrm must be held to bave contraeted with a 
View to the bankiMipt law and of its provisions relating to the distribution of 
the debtor's property in the event of bankruptcy, and surely it cannot be held 
that one créditer, even by the exercise of "superior diligence," can make a con- 
tract with the debtor, the efifect of which Is to change the rule of distribution 
in the event of Jnsolvency and give him an advantage over other creditors of 
the class to which he claims to belong. Yet this is just what the petitioner 
asks. His debt Is a partnership debt. He bas so declared, and he bas filed 
It against the partnership estate and bas already recel ved 30 per cent, of It 
from that estate. One thlng Is elear — he is a partnership créditer, and, as 
such, under the plaln letter of the law, he cannot resort to the Individual estate 
untll Individual creditors areflrst paid, so reads the law, but he says the 
debtor agreed that he «honld beiàn individual créditer also, and as such should 
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have the right tp resort, notwithstanding the bankrupt lavr, and notwithstand- 
ing it will préjudice the légal rights of the individual creditors, and notwith- 
standing they knew nothing of and never assented to such au agreemeut, to 
share equally with individual creditors for the payment of this debt. To state 
euch a proposition is to answer it. 

As between themselves the debtor and petitioncr can by contraet agi-ee that 
a debt which is a partnership debt shall be treated as au individual debt. but 
surely such agreement oannot afCeot the rights of otlier individual creditors 
under the bankrupt law. 

The flndlng and décision of the référée are afflrmed. 



THE NO. K 1. THE NO. K 9. THE WM. H. FLANNERY. 

(Circuit Court of Appeals, Second Circuit November 7, 1906.) 

No. 27. 

1. Salvage— Suit to Recovek Compensation. 

A decree holding a tug and its emiiloycr linble for the salvage of 
two seows, which brolîe froni tlieir moorings at tlic end of a pier in 
East river, where one had been left outside the othor l)y the tug durlng 
a strong flood tide, affirnied. 

2. AdMIRALTY— SdIT for SaLVAOE— BltlMiliNG l-N XeW l'AKTlïïS. 

In a suit in rem for salvage, the vessel proi,'ee(led agaiust may prop- 
eriy be permitted, by aualogy to adniiralty rulc ."j9, to iiring in the ved- 
sel or individual whose neglect exposed her to tlio péril from which the 
salvors rescued her, and l»oth a \esse! and an individual may be so 
brought in upou proper averments showing their liability. 

Appeal from the District Cotirt of the United States for the East- 
ern District of New York. 

La Roy S. Gore, for appellants. 
Albert A. Wray, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The Contracting Company, owner of 
the dumper scows, contracted with Moran for their towage. Moran, 
by one of his own tugs, towed K 1 to pier 36 East river, where she was 
tied up at the end of the pier. He engaged the Flannery (which he 
did not own) to tovi' K 9 to the same place. Upon arrivai the master 
of the Flannery tied K 9 up on the outside of K 1, so that both of 
them lay breasting a strong flood tide. In about 20 minutes they 
broke away, and while drifting in the river were taken hold of by libel- 
ant's tug Eu B. Conine and conveyed to a place of safety. No one 
disputes the findings of the district judge that the tug Conine render- 
ed a salvage service, and that $500 was a proper allowance therefor. 
The district judge also found that the scovi's broke away from the 
pier because of the pull of the tide, and that it was a négligent act to 
leave them tied up in that situation, as it was undoubtedly an unlaw- 
ful act, expressly prohibited by statute. The appellants contend that 
the scows went adrift because of some careless loosening of their lines, 
that Moran had not contracted to provide other tugs than his own 
and was not responsjble for their conduct, and that the place where 
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the scows were left was a safe and proper one. There is a conflict 
among the witnesses as to the facts (the testimony is recited in the 
opinion below) ; but the district judge saw ail the witnesses, and the 
weight of the testimony apparently supports his findings, which, there- 
fore, are accepted hère. 

The assignments of error which were principally urged upon appeal 
relate to questions of admiralty practice. After the tugs were libeled, 
their owner, the Contracting Company, filed a pétition reciting the 
facts and its contract with Moran, and praying that a citation might 
issue against Moran, citing him to appear and answer, and that process 
issue against the tug Flannery, and the cause proceed as if Moran and 
the tug had been originally proceeded against. Moran and the tug 
each raised the objection that he and it were.improperly joined; but 
the district judge held that the pétition be sustained and decreed re- 
covery by the salvor against both — one-half against each. The prac- 
tice followed is similar to that provided for in the fifty-ninth ad- 
miralty rule, which rule was itself a récognition of the practice al- 
ready approved by Judge Brown in The Hudson (D. C.) 15 Fed. 
162, for collision cases. It has been approved iii salvage cases by the 
District Court in the Southern District of New York (Dailey v. City 
of New York [D. C] 119 Fed. 1005), and undoubtedly tends' to avoid 
a multiplicity of suits, while doing no apparent injustice to any one. It 
is true that the fifty-ninth rule is in terms restricted to cases of col- 
lision; but rule 46 accords to the District Courts so wide a discrétion 
in regulating their practice that there seems to be abundant authority 
for allowing the vessel proceeded against for salvage to bring in the 
vessel or individual wlîose neglect exposed lier to the péril from 
which the salvors rescued her. 

It is, however, insisted that it is contrary to well-settled principles 
of admiralty practice thus to bring in both a vessel and an individual, 
one of whom must be proceeded against in rem and the other in per- 
sonam. In support of this contention référence is first made to sev- 
eral rules in admiralty. Rule 12 provides that in suits for supplies 
or repairs libelant may proceed against ship and freight in rem, or 
against master or owner alone in personam. Rule 13 provides that, 
in suits for mariners' wages, libelant may proceed against ship, freight, 
and master, or against ship and freight, or against owner or master 
alone in personam. Rule 14, that in suits for pilotage libelant may 
proceed against ship and master, or against the ship, or against owner 
alone or master alone in personam. Rule 15, that in suits for damage by 
collision libelant may proceed against ship and master, or ship alone, 
or against master or owner alone in personam. Rule 16, that in ail 
sùits for assault on the high seas the suit shall be in personam only. 
Rule 17, that in suits upon a mère marine hypothecation libelant may 
proceed either in rem or against the master or owner alone in per- 
sonam. Rule 18, that in suits on bottomry bonds the suit shall be in 
rem only. Rule 19, that in suits for salvage the suit may be in rem 
against the property saved, or its proceeds, or in personam against 
the party at whose request and for' whose benefit the salvage service 
has been performed. But ail of thèse provisions manifestly refer to 
single interests. The master, freight, and owner mentioned are the 
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master, freight, and owner of the particular îndividual ship proceeded 
against. The rules point ont how such interest shall lie proceeded 
against, and require a choice of one mode or another. There is noUi- 
ing to preclude a similar choice of procédure if another interest is 
involved in the same controversy. Thus, if a libelant is injured b}- the 
independent, but concurrent, negHgence of ships A, ?>, and C, there 
is nothing in the rules which forbids his proceeding against ail three 
ofïenders in the same suit; and if, under rule 15, he proceeds against 
ship A in rem, there is no apparent reason why he may not proceed 
against the owner alone of ship B, and against ship C and her mas- 
ter. 

The appehants' counsel cites many cases in opposition to this proposi- 
tion. None of them appear to be apphcable, save one, The Young 
America, 1 Brown's Adm. 462, Fed. Cas. No. 18,178, in which Judge 
Longyear, at the end of a long opinion, intimâtes that, where three 
vessels were in fault, libelant could not join in one suit proceedings in 
rem against the two vessels and in personam against the owner of the 
other. The question, however, was not fairly before him. He had to 
détermine whether, after a proceeding had been begun in rem against 
ail three, the libe'ant should be allowed to amend by sub.stituting her 
owners for one ship and then proceeding against them in personam. 
Ail that his opinion décides is that sucli amendment should not be 
allowed. The practice followed in the case at bar seems to be so well 
settled in the districts of this circuit, it is so expéditions and conven- 
ient, and tends so much to avoid multiplicity of suits, that we should 
feel averse to condemning it, unless the rules of admiralty were more 
spécifie in their disapproval than they are, or the authorities more 
constraining than are those to which our attention has been directed. 

The decree is afifirmed, with interest, but without costs to libelant, 
and with interest and costs to the petitioner against the appellants. 

NOTE. — The foUowing is the opinion of Thomas, District .Tudge, on the 
hearing below: 

THOMAS, District Judge. On the morning of March 18, ]!X)4, at about 
8 a. m , the tug Flaimery, returning from sea with scow K 9, placed her out- 
side of scow K 1, which had been moored the same morning, or the previous 
evenlng, at the end of pier .36. The scows had been and were to be used in 
connection with a dredge that lay near the bnlkhead on the north side of the 
slip, between pier 36 and the pier northerly tliereof, and about 125 to 150 feet 
from the ends of the piers. The width of the slip was 213 feet. Oopeland, the 
master of the dredge, testifled tliat when K '.) was moored he called through 
a mégaphone that it was not a fit place to leave the dumpers, as the tide was 
too strong, but that no reply was reeetved, and tliat about 10 minutes there- 
after the Plannery went up the river, and that between 8 and 9 o'clock a. m. 
the scows broke away. The mate of the dredge testifled that he heard Oope- 
land call to the captain of the Flannery to bring in K S), or both scows, as he 
afterwards stated. Both thèse witnessos testify that there was suflleient room 
in the slip for the K 9. The captain of the Flaunerj' testified that he did not 
hear anything from Oopeland, and the pilot of the Flannery sald that there 
was no call from the dredge. Burg, the master of K 1, testifled that he told 
the captain of the tug "to put the K 9 into the slip, becaiise the tide was nin- 
ing too strong for two empty scows to be there," and conflrms the évidence 
of the captain and mate of the dredge as above given. At the time K 9 was 
landed, the pilot was on watch, although the captain immediately came up. 
Nobody on the Flannery gave any attention to the mooring or to the Unes of 
150 F.— 8 
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either scow. Both the captain and the pilot of the Flannery state that tbe 
slip was so occupied that it was dangerous to put the scow in the slip on 
■the prevailing flood tide. The pilot stated that he woxild not bave put K 9 
in the slip on that tide, even though it were not bloolîed. The captain of the 
Flannery testified that his tug was made fast to K 9 and lay there about an 
hour, and his pilot t'onflrms hiin in this. Conine, the litielant, wlio ijerformed 
the salvage service about to be stated, testified that the scows broke away from 
20 to 30 minutes after the Flannery landed scow K 9. ïhe évidence on the 
part of the l'iannery is that it was custoniary to land du:ni)ers on the outside 
of the pier, and to place one outside of the other, so that two or three often 
lay there together. The scows broke away, and the libelaut, In charge of the 
tug Conine, having moored the float which he had in tow, after oue of the 
drifting scows had collided wlth It, pursued the scows and secured them near 
the Brooklyn shore, putting his tug between them for the purpose. He testi- 
fied that he had diflieulty in arresting their progress on the flood tide, and 
that there was great danger of collision with the easterly abutment of the 
Willlamsburgh Bridge, but that he swung them around from port to star- 
board, avolding the abutment, and brougbt them back and tied them up at 
the end of pier 36, tying together the broken Unes and using them again for 
the purpose of moorlng. He places the length of his service at from 2 to 2% 
hours. He states that the Unes of K 1 were very bad. The mate of the 
Conine also states that the lines that parted were bad — that they were pretty 
rotten ; and a deckhand on the Conine, whose évidence adds little, made a 
similar statement. The value of the scows was $H,0O0. 

The question Is, what should be the salvage award, and who should pay It? 
It is thought that ,$500 is sufilcient for the service. It is évident that It was 
customary to moor dumpers at the end of the pier, although it was unlawful to 
do so. The lines of K 1 were suffieient for herself, but it is évident that they 
were not good enough for the continued holding of both scows, although they 
may hâve been strained by the Flannery's added burden. It is évident that 
K 1 would not hâve gone adrift if she had not been burdeued by K 9. But the 
Flannery, In the employ of îloran, added K 9 to K 1, and placed the additional 
strain on the line. There is no reason why the risk should be placed on K 
1, or, indeed, on K 9. Even if K 1 did not object, and her master insists that 
he did, the responsibility was on the master of the Flannery, as he was a 
uavigator and the scow captain was not. Hence the master of the Flannery 
was the better .iudge of the propriety of trusting the two scows to the lines 
of K 1 and leaving them exposed to the action of the tide. Such conduct on 
the part of the Flannery does not seem prudent, and it is concluded that the 
libelant's decree against the scows for the salvage. which Is flxed at $500, 
should. as betweén the scows and Flannery and Moran, be borne by the tug 
and Moran. 



UTAH CONSOL. MINING 00. v. P.\XTON. 

(Circuit Court of Appeals, Eighth Circuit. November 8, 1906.) 

No. 2,338. 

Master and Servant— Injuky to Servant— Négligence— Facts— Dé- 
cision. 

Under the statute of a state which provides that a servant who Is 
authorized by his master to direct another of the latter's servants in the 
discliarge of his duty is a vice principal, a turnacemau, in response to a 
coinpiaint of danger from a car, promised a grater, wliom he had au- 
thority to direct in his work, that he would notify a carman, employed 
by the same master under a différent foreman, to stop his car before it 
came to the furnace, and that the grater was at work upon the track 
clearing the hopper of the furnace just below it. Such a notice to the 
carman had frequently caused the latter to stop his car before coming 
to the workmen similarly situated, and to hold it until they flnished their 
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work. In reliance upon the promise, the grater wient to work upon the 
track and was injured by a car which ran upon it. 

Beld, the promise of the furnaceman was wltliin the scope of his agency, 
and it relieved the grater from the assumption of the risk. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 34, Master and 
Servant, §§ 688-040. 

Assumption ot risk incident to employment, see Chesapeake & O. R- 
Co. V. Ilennessey, 38 C. C. A. 314.] 

2. Same — Assumption of Uisk — Exception on Promise to Remove Defect. 

ïhere is an exception to the ruie that a servant assumes the ordinary 
risks and dangers of his employment, to the eCfect that, wliere a servant 
makes complaint to his master of a dangerous defect in his place of 
work or in the appliances furnished him, and the master promises to 
remedy it, the risk of that defect is cast upon the master, and the serv- 
ant is relieved from it for a reasonable time to enable the employer to 
remove it, unless the danger from it is so imminent that a person of ordi- 
nary prudence would not continue in the employment after the discovery 
of the condition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 638-640.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

On July 2, 1904, James Paxton was working as a grater on one of the re- 
verberatory furnaces of the défendant, the Utah Consolidated Mining Com- 
pany, a corporation, at its Highland Boy smelter. His duty was to open up 
the grates and do whatever the furnaceman directed him to perform. Thax- 
ton was the furnaceman under whose direction he was employed. The smelter 
was a large building 300 feet long and 50 feet wide. There were four furnaces 
rangea along each side of this building, and over thèse furnaces was a rail- 
road track upon which a trolley car was operated to carry coal to the fur- 
naces. The lioppers of the furnaces opened beneath the rails, were about 2% 
feet wide, and the eoal was dropped into them from the trolley car which 
passed above them. The coal In the furnace upon which Paxton was employed 
became clogged, and he and McCandless, a helper, were sent by Thaxton to 
punch the coal down through the hopper by the use of an Iron bar and a 
sledge hammer. In order to do this work they were compelled to occupy the 
raiiroad track above the furnace. The atmosphère was smoky aud hot, and 
after working there a short time they went down to Thaxton and told him 
that they could not work, that it was smoky and dark, and they were afraid 
they would be run over by the car. Thereupon he went upon the raiiroad 
track with them ànd tried to persuade them to go on with thelr work. They 
told him that, if he did not go and hâve the car stopped, they would not 
work there. He replied: "I will go and tell the carman, so that he will stop. 
He will stop the car." Paxton had seen a furnaceman go and report to the 
carman that there were men up there at work and had then seen the car 
stop before It came to the furnace where they were laboring. He and Mc- 
Candless accordingly waited about 15 or 20 minutes and then commenced 
to work upon the track drivlng the coal down into the hopper, when a car 
came along and struck and injured him. The furnaceman had not informed 
the carman that Paxton and the helper were at work upon the track. The 
testimony that the furnaceman promised to report to the carman that they 
were at work was contradicted. Counsel for the défendant requested the 
court to Instruct the jury to return a verdict in its favor, but the court 
refused, and this ruling is assigned as error. 

W. J. Barrette (H. P. Henderson, Frank Pierce, and E- B. Critch- 
low, on the brief), for plaintiflf in error. 

T. Marioneaux (A. B. Irvine and O. W. Powers, on the brief) , f or 
défendant in error. 
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Before SANBORN and VAN DEVANTER, Circuit Judgcs, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The accident which is the subject of this action occurrred in the 
State of Utah. Under the statutes of that state a servant, who is 
authorized by his master to direct another servant of the same master 
in the discharge of his duty as an employé, is a vice principal^ of 
the master, and not a fellow' servant of the employé. Rev. St. Utah 
1898, §§ 1342, 1343 ; Southern Pac. Co. v. Schoer, 114 Fed. 46G, 470, 
52 C. C. A. 268, 272, 57 L. R. A. 707. Thaxton was a vice principal 
of the mining company, and the latter is responsible for his acts and 
négligence within the ïimits of his authority. Minneapolis v. Lundin, 
58 Fed. 525, 527, 7 C. C. A. 344, 346. 

The place in which the plaintiff was at work was dangerous, and 
he knew it. The gênerai rule is that a servant assumes the ordinary 
risks and dangers of his employment which are known to him. or 
which would be obvious to a person of ordinary prudence and ability 
in his situation. There is an exception to this rule that, when a servant 
makes complaint to his master of a dangerous defect in his place of 
work or in the appliances furnished him, and the employer promises 
to remedy it, the risk of that defect is cast upon the master, and the 
servant is relieved from it for a reasonable time to enable the employer 
to remove it, unless the danger from it is se imminent that a person 
of ordinary prudence would not continue in the employment after 
the discovery of the dangerous condition. St. Louis Cordage Co. 
v. Miller, 61 C. C. A. 477, 480, 126 Fed. 495, 498. If the plaintiff 
below had given notice of the dangerous condition of his place of work 
to the mining company, and a promise to remove it had been made 
by that corporation, there could hâve been no doubt that the case 
would hâve fallen clearly within this exception. Counsel for the 
corporation insist, however, that Thaxton, the furnaceman, had no au- 
thority to stop the car, and that the notice to him and his promise were 
futile, because in receiving the one and making the other he was not 
acting within the scope of his agency. Weeks v. Scharer, 64 C. C. 
A. 11, 14, 129 Fed. 333, 336. The superintendent of the smelter 
testified that furnacemen in the position of Thaxton had no authority 
to stop the car, but that, if they would say to the carman, "You had 
better stop that car because there is a man on the track," the carman 
would stop, the carmen were under a différent foreman from the 
furnacemen, and that Thaxton should hâve notified the foreman of 
the présence of the plaintiff and the helpçr upon the track. Before 
the accident the plaintiff had seen furnacemen report to carmen 
that servants were on the track at work upon the hoppers of the fur- 
naces, and he had observed that after such reports the cars stopped 
before they came to the workmen until the latter completed their work. 
It was the duty of Thaxton to remove the obstruction from the hopper 
of the furnace and to keep the latter in opération. The servants 
under his direction refused to work to this end, unless steps were taken 
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to prevent the cars from running over them while they were at work 
in the smoke and darkness upon the track. They ail knew that a notice 
by a furnaceman to the carman that men were working upon the 
track to clear the hopper had caused the car to stop in the past until 
the work was donc. They inferred, and the déduction was natural 
and reasonable, that the same cause would again produce the same 
effect. The furnaceman, in order to induce the servants to proceed 
with the work, promised to notify the carman to stop the car, and 
that they were at work upon the track, and the workmen, in reliance 
upon this agreement, returned to their task, and the plaintiff was 
injured. The promise of the furnaceman was necessary to accom- 
plish the work of the master intrusted to him. He made it. He 
was engaged in the service of his employer to secure the performance 
of that work, and it had that effect. There is therefore no escape 
from the conclusion that it was within both the apparent and the 
actual scope of the agency of the furnaceman, and there was no 
error in the refusai of the court to direct a verdict for the défendant. 
Amato v. Northern Pacific R. Co. (C. C.) 46 Fed. 501; Bradley v. 
New York Central R. Co., G2 N. Y, 99, 104. 
The judgment below is affirmed. 



TILLAMOOK WATER CO. v. TILLAMOOK CITY et al. 

(Circuit Court of Appeals, Niutli Circuit. Octol)er 22, 1000.) 

No. 1,31.-). 

Wateb.s and Water Courses— Conïkact Between City and Wateb Com- 
pany—Construction. 

A contract betwoen a city and a water company, by which the latter 
is granted a franchise to lay iiiiiins and pipes in the streets and is to 
furntsh water to the city and its inhabitants for a tenn of years, but 
which contains no provision that the Krant shall be exclusive, or that the 
city will not construct waterworks of its own, does not by implication 
biud the city not to do so, and is not violated by the city by the construc- 
tion of a competing plant. 

Appeal from the Circuit Court of the United States for the District 
of Oregon. 

For opinion below, see 139 Fed. 405. 

W. H. Holmes, for appellant. 
Claude Thayer, for appellees. 

Before ROSS and MORROW, Circuit Judges, and De HAVEN, 
District Judge. 

ROSS, Circuit Judge. The court below sustained a demurrer to the 
bill, and, the complainant declining to amend, judgment followed dis- 
missing the bill at the complainant's cost. The appeal is from. that 
judgment, se that the sole question presented is as to the sufficiency 
of the bill. The suit was brought by the Tillamook Water Company 
'against Tillamook City, a municipal corporation of the state of Oregon, 
its mayor, recorder, treasurer, and councilmen, and against a board 
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of water commîssîoners appointed by virtue of a statute of the state to 
enable the city to provide a water System of its own. The alleged 
ground of the suit is that the city had previously entered into a con- 
tract with the complainant's predecessor in interest, one Orchard, by 
which he was authorized to supply the city and its inhabitants with 
water for municipal and otlier uses for a period of 30 years, and to 
lay and maintain in the streets and alleys of the city water mains, pipes, 
and connections for that purpose. The contract specified the time in 
which Orchard was to commence the work, and within which he should 
commence to furnish water. It provided for the construction of certain 
spécifie mains, and provided that other mains and pipes should be con- 
structed when there should be four consumers who would take water 
upon certain specified terms, It provided that water should be furnish- 
ed to consumers at rates not exceeding those specified, and for the at- 
taching of hydrants to certain described mains by the city, and that 
the city should be entitled to water for fire and municipal purposes free 
of charge, except that for three years from the time the water should 
be first furnished the city should pay the sum of $40 per month for its 
use, and should "hâve the option of so continuing to receive water at 
the same rate after the expiration of three years." The contract alsa 
provided that, for each hydrant located upon the mains "constructed 
elsewhere than on the main line along First street, and the branches 
along blocks 2, 8 and 4 of the city," Orchard should be "entitled tO' 
extra pay as may in the future be agreed upon, not to exceed, how- 
ever, the sum of $3.50 per month for each hydrant." The contract fur- 
ther provided that if, at any time after the expiration of four years from 
its date, the city should désire to purchase the plant with its privilèges, 
easements, and property of every kind, it should bave the option to do 
so by paying to Orchard or his successors in interest "a sum of money 
amounting to ten times the net proceeds derived by the party of the 
second part from the sale of water during the year ending with the 
exercise of this option by the party of the first part, after deducing (de- 
ducting) the running expenses for said year. That is to say, from the 
gross proceeds of the year previous to the purchase there shall be de- 
ducted the expenses of the company for operating the water line, the 
remainder so obtained shall be multiplied by ten, and the product so ob- 
tained shall be the sum which the party of the first part is to pay as 
purchase price. Said sale is not to include any machinery or appli- 
ances for the manufacturing of pipe." 

The bill shows that, immediately after the exécution of this contracta 
Orchard and his associâtes commencéd the construction of the works 
contemplated and provided for, and expended, in carrying out the 
terms of the contract, more than $15,000, and after the completion 
thereof conveyed ail of their rights to the complainant corporation. 
It is alleged that the city paid to the complainant $40 a month for the 
use of its water during the four years mentioned in the contract, and' 
that after the expiration of the period thé city "elected to continue the 
contract and exercise the option mentioned therein," however, with the 
understanding that thereafter it should pay only $30 per month for the* 
use of water furnished by the complainant, instead of $40 per month, 
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as before expressed. It is alleged that the city and its inhabitants are 
being supplied with water by the complainant, as provided for in the 
contract, at a large profit to the complainant and its stockholders, and 
that the value of the complainant's said property is more than $14,- 
000. The bill further allèges that the city, by virtue of an ordinance 
of the city and an act of the Législature of the state, which are specifi- 
cally referred to, is proceeding to establish a water system of its own 
for the purpose of supplying the city and its inhabitants with water 
from another source than that of the complainant, the resuit of which 
will render the complainant's said property entirely valueless, which ac- 
tion on the part of the city, and which législation of the state authoriz- 
ing such action, it is alleged in the bill are in violation of the complain- 
ant's contract. The purpose of the suit was to enjoin this alleged 
wrong. 

The plain and complète answer to the appellant's contention is that, 
by the contract upon which it relies, the city did not agrée not to 
establish a water System of its own for the supplying of the city and 
its inhabitants with water. Not only is there no express agreement 
to that effect, but there is not a word or a syllable in the contract 
even tending in that direction; and, even if there was, the law is that 
a municipality cannot exclude itself from compétition in such a mat- 
ter by mère implication, for "we are to remember," said the Suprême 
Court, in the very récent case of Vicksburg v. Vicksburg Water Co., 
United States Suprême Court Advance Sheets, July 1, 1906, 26 Sup. 
Ct. 660, "the well-established rule in this court which requires grants 
of franchises and spécial privilèges to be most strongly construed in 
favor of the public, and that, where the privilège claimed is doubtful, 
nothing is to be taken by mère implication as agains'; public rights. 
This rule bas been applied to a séries of contracts in waterworks and 
land cases, and we bave no disposition to detract from its force and 
effect, and, unless the city has excluded itself in plain and explicit 
terms from compétition with the waterworks company during the 
period of its contract, it cannot be iield to hâve donc so by mère im- 
plication." 

There is not in the contract hère in question any exclusive privilège 
granted to the predecessor in interest of the complainant, even as 
against any other individual, company, or corporation. The case above 
cited, and those of îîelena Waterworks v. Helena, 195 U. S. 383, 25 
Sup. Ct. 40, 49 L. Ed. 245 ; Joplin v. Light Co., 191 U. S. 150, 24 
Sup. Ct. 43, 48 L. Ed. 127; Skaneateles Water Company v. Skanea- 
teles, 184 U. S. 354, 22 Sup. Ct. 400, 46 L- Ed. 585 ; BienviUe Water 
Supply Co. V. Mobile, 175 U. S. 109, 20 Sup. Ct. 40, 44 L. Ed. 92 ; 
and Long Island Water Supply Co. v. Brooklyn, 166 U. S. 685, 
17 Sup. Ct. 718, 41 E. Ed. 1165 — are conclusive against the appellant, 
and leave nothing more to be said. 

The judgment is affirmed. 

MORROW, Circuit Judge, took no part in this décision. 
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In re SPALDING. 

(Circuit Court of Appeals, Second Circuit. November 24, 190G.) 

No. 50. 

Bankruptcy — Eeceiversiiip — Bond for Costs — TjTAbilities. 

Banlir. Act July 1, 1898, c. 541, 30 Stat. 547, § 3e LU. S. Couip. St. 1901, 
I). 3423], requlring petitioners in an iuvoluntary proceeding, wliere ap- 
plication is niade to take charge of tlie pro])orty ol' the alleged bankrupt 
pending the hearlng, to give a bond to tlie respondent coiiditioned, in case 
the pétition Is dismis.sod, l'or tlie paynu'ut of ail costs, expenses, and dam- 
ages oceasioned by such seizure and détention, aud providing that in case 
of sucli disniissal or tbe witbdrawal of t!ie pétition the respondent or 
respondents shall be allowed ail such costs, damages, etc., is to be con- 
strued together, and the only liability for such costs is upon the bond, 
whieh runs only in favor of the respondent or respondents who were such 
when it was giveu ; any persons subsequently beeomiug i-espondents, if 
they désire to be protected, beiug required to move for an additional bond. 

Pétition for- Review of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 
The following is the opinion of HOLT, District Judge : 

I am unable to concur with the claim of counsel for Wi & J. Sloane, that sec- 
tion 3e of tbe bankruptcy act (Act July 1, 1808, e. 541, 30 Stat. 547 [U. S. Conip. 
St. 1901, p. 3423]), contains two separate provisions ; one embodyiug a liability 
on the part of the obligors in such bond, and one upon the petitioning eredit- 
ors irrespective of the bond. I think that section 3e of the Bankruptcy Act, 
July 1, 1898, 0. 541, 30 Stat. 547 tU. S. Comp. St. 1901, p. 3423], créâtes only 
a liability under the bond. 

The argument that the second paragraph créâtes a différent liability from the 
first seems to me untenable. The fact that flie second paragraph provides that 
ail costs, etc., shall be allowed is based upon the assumption that a bond will 
be taken large enough to cover ail costs. The fact that the second para- 
graph provides for counsel fées is immaterial. Counsel fées are merely an 
amplification of the terni "costs, expenses, and damages," as used in the 
first paragraph, and would hâve been Included in the same language in the 
second paragraph if the tenu "counsel fées" had been omitted. The use, 
in the second paragraph, of the term "the respondent or respondents" refers 
to those who were such when the bond was given. Any persons subsequently 
becoming respondents, who wisli to be protected, can move for a new bond. 

The fact that the first paragraph provides only for a case where the péti- 
tion is dismissed, while the second paragraph provides also for a case where It 
is withdrawn by the petitioner, seems to me immaterial. A pétition cannot be 
withdrawn by the petitioner without an order of the court dismissing It. I 
think that the whole section is to be construed together, and that the conclud- 
ing words of the second paragraph, providing that the costs, etc., authorized 
by it shall be paid by the obligors in such bond, eonclusively show that that 
is the correct construction. I entirely concur with the gênerai reasoning of 
the référée in his report that, as the bond did not provide for an indemnity to 
W. & J. Sloane, they cannot collect any costs under section 3e, and that, in 
fact, there was no seizure, taking, or détention of the property of the bankrupt 
by the receiver iii bankruptcy, but as such property remained in the custody 
of the receiver appointed in the state court no damage was caused to W. & J. 
Sloane, or to any one else, by any seizure or détention of the property by 
the receiver. I do not understand that the question is Involved, upon the 
referee's report, whether W. & J. Sloane, as respondents, are entltled to the 
ordlnary trial costs and disbursements as the successful party in the litiga- 
tion. 

The referee's report Is conflrmed. 
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Selden Bacon, for petitioner. 
E. J. Myers, for respondent. 

Bcfore LACOMBE, TOWiXSEND, and COXE, Circuit Judges. 
PER CURIAM. Order affirmed on opinion of Judge HOLT. 



MARSH V. COETIS. 

(Circuit Court of Appeals, First Circuit. January 23, 1907.) 

No. 680. 

Cancellation or Instruments— Fraud—Mea.sure of Proof Required. 

The rule applied that on a bill in equity for tlie cancellation of an in- 
strument on the ground of fraud, the complainant canuot ordinarily main- 
tain his case by liis own testimony alone, or by a mère prépondérance of 
évidence, but must satisfy the court that he is entitled to the relief asked. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Cancellation of In- 
struments, §§ 102, 103.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 144 Fed. 132. 

Frederick N. Wier and George A. Sanderson, for appellant. 
Robert W. Eight, for appellee. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. The court is content with the conckisions reached 
by the Circuit Court and tlie reasons given therefor by the learned 
judge of that court. We may, however, properly refer to the well- 
known rtdes that, on a bill in equity of this class, the complainant 
cannot ordinarilv maintain his case by his own testimony, or by mère 
prépondérance of proofs, and that he cannot hâve relief unless he sat- 
isfies the court that he is entitled to it. This complainant fails in ail 
thèse respects. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
his costs of appeal. 



UXITEI) STATICS v. CIJEST. 
(Circuit Court of Appeals, Fourtli Circuit. Deceniber 14, 190C.) 

No. <no. 

On rehearing. Affirmed. 

For former opinion, see 74 C. C. A. .590, 143 Fed. 4-30. 

Thomas W. Bacot, Asst. U. S. Atty. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 
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WADDILL, District Judge. This case was decïded by this court at 
its February, 1906, term (143 Fcd. 456, 74 C. C. A. 590), and is now 
under considération upon a pétition for rehearing granted at the in- 
stance of the United States ; it beîng one affecting the revenues of the 
government. The facts of the case fully appear in the reported déci- 
sion above cited, and need not be hère repeated. Varions assignments 
are made in support of their apphcation for rehearing, and the same,. 
with the arguments in support thereof, hâve been duly considered by 
the court; and the conclusion reached is that there exists no reason 
for changing or departing from the décision as lieretofore announced, 
which, for the reasons then expressed, is in ail respects adhered to. 

Affimied. 



DOWNES V. TBTER-HT5ANT DEVELOPMENT CO. 
(Circuit Court of Appeals, Third Circuit. Jamiary 21, 1907.) 

No. 10. 

1. Patents— Infbingement— Patent for Peocess and Pboduct. 

Where a patent includes claima for a process and also for the product 
of such process deflned by référence thereto, the latter are to be eon- 
strued in connection with, and are limited in seope by, the former, and 
are not Infringed unloss the process claims are also iufringed. 

2. ?>WR— INSULATION OF ELECTRICAL CONDUCTORS. 

The Downes patent, No. 534,785, for a piv>cess for applying asbestos In- 
Bulation to electrical conduetors and the resulting product, the essential 
fsatures of the process being the carding or brushing of the asbestos yam 
or strand after it bas been wound on the wires. In order to raise a nap 
and lay the libers in one direction, construed, and Jield not infringed. 
8. Same. 

The Downes patent, No. 709,001, for an Improvement in the process of 
applying asbestos insulatlon to electrical conduetors, which consiats es- 
sentially in subjecting the Insulatlon after Its application to pressure al- 
ternately applied and released, In order to avold its Injury, In view of 
the prier art, must be limited to the means described for applying such 
pressure, which Is by swaglng, and Is not infringed by a process In which 
tbe pressure is alternately applied and released by the use of rollers or 
dies. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

For opinion below, see 144 Fed. 106. 

Philip Mauro and Reeve Lewis, for appellant. 
H. E. Everding, for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and LAN- 
NING, District Judge. 

LANNING, District Judge. The appellant, who was the complain- 
ant below, filed bis bill against the appellee, the défendant below, al- 
leging an infringement by the défendant of two patents — one, No. 
534,785, issued to the complainant February 26, 1895, and the other, 
No. 709,001, issued to the complainant September 16, 1902. The 
Circuit Court concluded that no infringement had been shown, and by 
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îts final decree dismissed the bill of complaint. This decree is now be- 
fore us to be reviewed. 

The opening words of the spécification of patent No. 53-1,785 are as 
follows : 

"Be it known that I, Louis W. Downes, of Providence, Rtiode Island, hare 
invented a new and useful improvemeut in metliods of and apparatua for In- 
suiating eleetrical conduetors, wliieli is fully set fortb in the following spécifi- 
cation: Tlie présent invention relates to a method of and apparatua for ap- 
plying an insulating coveriug to electrical conduetors. Tiie said metliod and 
apparatus are especially deslgned for tlie production of an electrical con- 
ductor with an insulation coniposed of asbestos, and tlie insulated conductor 
produced by tlie new metliod and apparatus is included in the invention." 

Thèse words show that the patentée claims, as his invention, three 
things, viz., a process, an apparatus, and a product. There are nine 
claims in the patent. The first four of them are process claims, the fifth, 
sixth, and seventh are apparatus claims, and the eighth and ninth are 
product claims. The complainant allèges that the défendant has in- 
fringed the first and second process claims and the eighth and ninth 
product claims. Thèse four claims are as follows : 

"1. The described process of applying a flbrous insula,tlng covering, such as 
asbestos, to an electrical conductor, which process eonsists In coatihg the 
conductor with an adhesive substance, wrapping or wlnding the flber thereon, 
brushing or carding the latter to raise a nap and then pressing or compact- 
ing the fiber, substantially as set forth. 

"2. In the manufacture of insulated electrical conduetors, the Improve- 
ment which consista in applying a flbrous covering of asbestoa to the wire, 
brushing the fiber in one direction, and compressing and reducing it to a 
smooth surface and uniform dlameler, substantially as described." 

"8. As an article of manufacture, an electrical conductor having a compact, 
uniform çpvering of asbestos fiber, wound spirallj' thereon, matted, compressed 
and water-proofed substantially as described. 

"9. As an article of manufacture, an electrical conductor having a thln, com- 
pact, uniform covering of asbestos fiber wound thereon and attached by ad- 
hesive substance, the flbers being matted and compressed into a cohérent fabric, 
substantially as described," 

It will be observed that in the part of the spécification above quoted 
the product, the insulated conductor, is said to be produced "by the new 
method and apparatus" described in the patent. Each of the two prod- 
uct claims also shows, by the use of the words "substantially as de- 
scribed," that the product is the resuit of this "new method and ap- 
paratus." If the complainant had included in his patent no claims ex- 
cept the product claims 8 and 9, he could not hâve obtained thereafter 
another patent for the process, for the reason that the process and the 
prodtict are substantially one invention or discovery. As was said in 
Mosler Safe Co. v. Mosler, 127 U. S. 361, 363, 8 Sup. Ct. 1151, 1152, 
33L. Ed. 182: 

"After a patent is granted for an article described as made by causing it to 
pass through a certain method of opération to i)roduce it, as, in this case, 
cutting away the métal in a certain numner and then bending what Is left 
in a certain manner, the inventor cannot afterwards, on an independent ap- 
plication, secure a patent for tlie metliod or process of cutting away the métal 
and then bending it so as to produee the identical article covered by the pre- 
vious patent, which article was described in that patent as produced by the 
method or process sought to be covered by tak:ing out the second patent." 
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Consequently, in considering- claims 8 and 9, it is necessary to read 
them in connection with the process described in the patent, and to 
limit the scope of the claims to a product which is the resiilt of that 
process. If the défendant has not infringed process claims 1 and 2, it 
has not infringed the product claims 8 and 9. 

The prior art shows several attempts to produce commercially suc- 
cessful asbestos-covered electrical conductors. Such attempts are 
found in the Shuster patent, No. 213,458, issued in 1879, the Strong 
patent, No. 253,446, issued in 1883, and the Splitdorf patent. No. 383,- 
919, issued in 1888. In the Shuster patent the conductor was wound 
or braided with an asbestos yarn or strand. In the Strong patent the 
patentée says: 

"I do not lîmit myself to any partieular mode of applying the asbestos, 
other than winding the strands arouud the vvire, as is the usual way of iu- 
sulating wire." 

Splitdorf expressly déclares that he insulated his wires by using as- 
bestos fîbers which lîad first been made into a cord or thread. Strong, 
also, before winding the asbestos strands around his wires, submiited 
the wires "to a sizing of shellac or any suitable adhesive préparation"' ; 
and Splitdorf in his process said that, "if desired, the wire may be 
coated with gùm before the asbestos is applied." Shuster, in his patent, 
said that : 

"To reiider the wire or cable water-proof, a water-proofing composition or 
material of any suitable kind may be applied in any appropriate manner." 

And Strong, in his patent, said that : 

"In addition to the fibrous asbestos already described, there is applied over 
it a water-proùf coating composed of a préparation of pulverized asbestos 
with pure vegetable oils, or other indestructible water-proof substance, malciug 
a permanent water-proof shield or covering for the asbestos insulation within." 

In the Cuttriss patent. No. 455,789, issued in 1891, the patentée said 
that the insulated conductor made in accordance with the invention 
described therein "consists of a wire or metallic conductor surrounded 
by a jacket or sheathing of a material composed of loosely laid fibers 
felted or matted together." While the material preferred by him is 
cotton, he used it in the form of a flat, narrow strip or ribbon, called 
a "sliver," which he passed through boiling water and then drew 
through a contracted nozzle or die, whereby its fibers were slightly 
compacted or matted and its tenacity considerably increased. Then, 
said the patentée: 

"While in this condition it is wound s])iraliy around a wire, and by rubblng 
plates, or otlier means suitable for the purpose, it is conipressed or packed, 
whereby it beeouies, to a greater or less extent, determiued by adjustment of 
said devices, felted or matted around the wire." 

The prior art in the insulation of electrical conductors, it thus ap- 
pears, included the following steps : (1) Coating the wire with a suit- ' 
able adhesive gum; (2) winding the wire withî an asbestos yarn or 
thread; (3) compressing or compacting the covering about the wire; 
and (4) applying a suitable water-proof coating or shield. 

In patent No. 534,785 the complainant says ; 
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"Aceording to my présent invention the wlre, after beiiig coated with a quick 
drying tidhesive mixture, such as sorue forin of gum, applied thereto by any 
suitable means, is eovered with the asbestos flber, wouud spirally or otherwise 
thereon, by any suitable mechanisiu well known to tliose faïuiliar with the 
art. The wire is theu subjected to a fiuishing process cousisting in, first, 
oombing or brushing out tlie asbestos eovering to remove ail superfluous 
lumps, irregularities, etc., and layiug the nap ail in one direction ; second, 
applying pressure to the eovering whereby the flber is niatted together in a 
compact layer, tbe thickness being gradually reduced to a wuitat)le point ; 
third, applying a coating of a water-prooflng and tougheniug c'onipound, to pro- 
tect the insulatiou from injury in handling, and to impart to it nioisture-re- 
sisting properties. Atter thèse opérations, tlie conductor is preferaljly passert 
again Ijetween pressure rolls and drawn through dies to impart a smooth tinisli 
and reduce the insulated conductor to au even diameter. The brushing or card- 
ing of the asbestos flber is an important step of the process and con tri butes 
largely to the excellence of the tinished product, and it is niainly to admit of 
this opération being successtully performed that the wire is coated with adhe- 
sive siibstance before applying the asbestos fiber, since I hâve found it impracti- 
cable to raise the nap properly unless the flber is applied to the wire by the aid 
of an adhesive material. I therefore désire to cover broadly the improvement 
consisting in applying the flber by means of au adhesive substance, and brusli- 
ing, carding, or raising the nap, irrespective of the précise mode adopted for 
finishing the product." 

The complainant then proceeds to describe the drawings of the ap- 
paratus or machinery which are annexed to his patent. Thèse draw- 
ings show a conductor having a eovering of asbestos yarn wound 
spirally thereon. The yarn is held to the surface of the wire, as the 
spécification states, "by means of a quick drying adhesive gum." A 
brush is se attached to the machinery that "as the latter (the brush) 
rotâtes about the wire the nap is raised and laid ail in the same direc- 
tion, while ail lumps and inequalities in the fiber are removed, bring- 
ing the cpverçd conductor more nearly to a uniform diameter." The 
wire, with its adhering coating of brushed or carded asbestos, then 
passes through a séries of pressure rolls properly regulated by set 
screws, whereby the coating of asbestos is compressée! and matted. 
The spécification also says : 

"Obviously many variations may be iutroduced in the manner of finishing 
the product after raising the nap in tlie manner described. and in the charac- 
ter of the appliances used for performing the several stejis of the process. 
It is also obvious that some of the steps of the process aud parts of the de- 
scribed apparatus may be used without others." 

The material steps in the process thus described, we think, are : 
(1) Coating the wire with a suitable adhesive gum ; (2) winding the 
wire with an asbestos yarn or strand ; (.3) brushing or carding the 
asbestos yarn or strand while on the wire, in order to raise a nap and 
lay the fibers in one direction ; (4) compressing or compacting the as- 
bestos eovering after it has been thus brushed or carded ; and (5) ap- 
plying thereto, if desired, a suitable water-proof coating or shield. 
Ali of thèse steps were old except the third, and the gist of the inven- 
tion was in that third step. Indeed, the counsel for the complainant 
so déclare in their brief. They say: 

"There is no difficulty in understanding the several ste))s or opérations speci- 
fied in tliese claims. As already stated, the gist of the Downes process con- 
sists in brushing or carding the asbestos filicr before coniiiressing ; the etïect 
of brushing or carding being to bring the flber into such a condition that tha 
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final step of compression bas tUe eflfect of producing a thin, compact layer of 
practically unlform tliickness." 

The complainant's second patent, No. 709,001, is for an împrove- 
ment in the process of manufacturing electrical conductors. In his 
spécification the complainant says : 

"TUe rapid introduction and use on a large scale of asbestos-insulated wire 
bas heretofore been prevented by difliculties, flrst, in producing a fine yarn of 
tbis material ; second, in reducing tbe tbickness of tbe insulation on tbe wire 
to sueb an extent as to enable it to replace tbe cotton-insulated wire now in 
use." 

The need of a thin coating of asbestos is asserted, and it is said that, 
while the previous patents of the complainant, among which he names 
his patent No. 534,785, hâve been quite successful, difficulties in the 
work of coating metallic conductors with asbestos insulation, as done 
iinder the previous patents, had retarded the industrial extension of 
the use of asbestos-insulated conductors. Says the complainant in the 
spécification of his second patent : 

"Tbese difficulties eonsist in tbe injury done occasionally to tbe asbestos 
insulation in tbe cardlng and rolling thereof, particularly in tbe roUing, as tbe 
l'olls quite frequently beeome clogged, and, catching tbe asbestos yarn, tear It 
•off tbe wire. * * * After extenslve experiments I bave suceeeded In 
■avoiding tbe difficulties above referred to by my présent Invention, tbe prin- 
cipal f eature of wliicli couslsts in subjecting the asbestos insulation to pres- 
sure alternately applied and released. ïliis pressure is preferably applied 
In tbe form of a rapid succession of blows uniformly distçibuted over tbe 
entire surface of tbe insulation, atid acting to beat dôwn and coœpress tbe 
same against tbe wire, or, In other words, tbe asbestos insulation is swaged 
•or subjected to a swagiug opération analogous to that employed In tbe work- 
Ing of metals." 

After the wire has been gummed, w^ound with asbestos yarn, combed 
or brushed, and moistened, the spécification says : 

"Tbe conductor, covered with moistened asbestos, next passes to the mecban- 
ism for compacting tbe insulation by the intermittent application and release 
of pressure. While any suitable mecbanism may be employed for tbis pur- 
pose, that preferred is analogous to tbe ordlnary swaging mecbanism used in 
métal working." 

The complainant then.gives a description of his drawings of a swag- 
ing mechanism and of the final steps in the process, which description 
is followed by this statement : 

"While I bave described above tbe preferred manner aud mechanism for 
•carrying out my invention, It may, of course, be practiced in many otber 
ways, Tbe insulatiug covering may be applied to tbe conductor in any suitable 
form and manner and tbe rapid intermittent application and release of XJressure 
efCected by any suitable means." 

The principal feature of this second patent is without doubt correct- 
ly stated in the spécification to eonsist "in subjecting the asbestos in- 
.sulation to pressure alternately applied and released." The preferred 
mechanism for applying and releasing the pressure is a swaging one. 
No otljer mechanism reiating to this feature of the patent is described. 
The claims which are alleged to be infringed are the first, second, 
third, sixth, eiglith, and ninth. Each of thèse claims includes the 
step of subjecting the asbestos covering to pressure alternately ap- 
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plied and released. As the first claim is the broadest of the iiumber, 
it is sufficient to quote it. It is as follovvs : 

"The herein described process of pi'oduoing insulnted electrical conduetors, 
consisting in coveriii}? tlie conductor wjth a suitable insulating inalerial and 
subjectiug the insulatiou to pressure alternately applied aiid released, there- 
by compaetiug the iiisulatiou on the conductor." 

We turn now to consider Ihc defcndant's process. which is as 
follows: A spooi of wire is piaced at one end of the defcndant's 
macltine. One end of tlie wire is attached to a second spool at the 
other end of the machine. By suitable apparatus the second spool, as 
it revolves, draws tlie wire from the fîrst spool, throngh the varions 
parts of the macliine, and winds it abont tlie second spool. In its 
progress from the first spool to the second the wire is first coated with 
an adhesive gum, then passes in cîose proximity to a toothed belt 
running, nearly at right angles to the wire, from a hopper containing 
flocculent asbestos. The teeth of the belt gather from the hopper and 
convey to the wire fibers of asbestos ail lying longitudinally on the 
belt. Upon reaching the wire, which by suitable mechanism is made to 
rotate rapidly about its longitudinal axis, thèse libers are attached 
to the sticky wire. The wire, with its coating of asbestos fibers, then 
passes through a die, whicli serves somewhat to compact the fibers 
about the wire, and which probably also serves in pjirt as a guide to 
steady the wire as it passes next over or through an apparatus by which 
it is saturated with a compound called a "finishing solution." The 
wire next passes through a séries of dies, by which the asbestos cover- 
ing is still more compacted and reduced to a uniform thickness with a 
very smooth and even surface. It next passes ovcr a heated plate, 
where the asbestos covering is dried, and finally to the second spool, 
on which it is wound as a finished product. 

The défendant insists that there is no compacting of the asbestos 
covering in its process. But we feel verj' sure that this is not so. The 
efifect of the dies is to compact the covering, and the finished product 
shows beyond ail question that the covering has been compacted. In 
the defcndant's process, however, there is no asbestos yarn wound 
around the wire, and there is no carding or brushing of the asbestos 
after it is attached to the wire. The defendant's process does not con- 
tain the third step of the complainant's process, unless the défendant, 
as the complainant contends, simply inverts the order of the stcps in 
the complainant's process. The complainant's contention is that the 
défendant, by the use of the conveyor belt and the hopper fil':ed with 
flocculent asbestos, secures the condition which constitutes the es- 
sential élément of the complainant's process, and that it does so merely 
by changing the order of the steps in the complainant's process. The 
argument is that the complainant applies asbestos to the wire and then 
cards it, while the défendant cards the asbestos and then applies it to 
the wire. But what the défendant does is to place in the hopper a 
quantity of flocculent asbestos, and then draw from the hopper by 
means of a toothed belt fibers of asbestos, which are laid longitudinally 
on the belt and conveyed by it to the rotating wire. The carding thus 
done by the défendant is somewhat similar to the carding that must be 
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donc in order to produce the yarn which the complainant uses in his 
manufacture. 

The asbestos covering used by the complainant is subjected to two 
carding processes — one previous to its being tvvisted into a yarn, and 
the other after the yarn has been applied to the wire. The latter 
carding the défendant does not do, and that step of the complainant's 
process is wliolly lacking. The défendant raises no nap on the surface 
of its wire by any process whatever. It simply attaches to the wire 
the loose fibers of asbestos, and then, saturating them with a suitable 
material, compresses tlie covering about the wire, so tliat the wire 
is incased in what has been aptly called "asbestos paper." This method 
of applying asbestos to the wire was wholly new. The complainant's 
expert, Mr. Shelton T. Cameron, was asked on cross-examination this 
question : 

"Tlie défendant applies its asbestos to the wire in a tliin spread layer, âoes 
it not?" 

The answer was : 

"Certainly; but tlie défendant applies tlie asbestos In a thiu spread layer 
in a way never before recognized in tlie art as possible in handling asbestos 
flber. Prier to Downes' invention it had never been discovered that asbestos 
flber, in the floecnlent, fluffy forin wliich sueli carded flber assumes before 
it has ever been twisted or roUed or flattened, could be practically applied to 
the wire." 

It may be that Mr. Cameron meant by this answer to convey the idea 
that the defendant's discovery of the method of applying asbestos in a 
thin spread layer was due to what the complainant had disclosed in 
his patent. Sti'l, so far as the évidence shows, the discovery was not 
made by the complainant, but by the défendant. We think, therefore, 
that the defendant's process is in an essential respect différent from 
that of the complainant, and that the first and second claims of the 
first patent in suit are not infringed. 

Nor do we think the eighth and ninth claims of that patent are in- 
fringed. As already stated, thèse claims are for a product which is 
the resuit of the process referred to in the first and second claims. 
The product and the process are one invention or discovery. Further- 
more, the samples of the complainant's product submitted to us show 
that the a.sbestos coating still préserves to some extent its yarnlike 
character, and it is possible to remove the covering from the wire by 
pulling the yarn or thread therefrom. The complainant's expert, Mr. 
William D. Wright, says : 

"Asbestos paper is very susceptible to abrasion, while the asbestos covering 
on ilr. Itowiies' wire is in thp forni of an asbestos thread, which in Itself is 
much touglier than i)aiier, and from the nietiiod of manufacture this covering 
appoars to be formed into a hard niass, thoronghly fllled with iusulating com- 
pound, wliich nialves a very tough covering." 

If the carding donc on the wire by the Downes process results in 
straightening out ail the fibers of the asbestos thread, so that its thread- 
like character is completely destroyed, it is diffîcult to understand how 
the asbestos thread aids in toughening the covering. ~ We think that 
the statement made by Mr. Wright is équivalent to an admission that 
in the Downes process the asbestos thread is not wholly destroyed, and 
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that the carding donc by Downes straightens out only a portion of the 
fibers of the thread. Indeed, the counsel for the complainant them- 
selves say in their brief : 

"The effect of this brushing or carding is to couvert a large part [they do 
iiot say the wholej of the asbestos left on the wire into a floeculent or flufCy 
coveriug, syjread over the entire surface, a condition niost suitable for a fur- 
ther proccss of conipacting and matting into a smooth, even coatiug." 

As the défendant in its process ses no asbestos thread or yarn, none 
appears in its finished product. In this respect it is unHke the finished 
product of the complainant. 

The complainant also insists that the défendant, by passing its 
asbestos-covered wire through a séries of dies, subjects the covering 
to pressure "alternately applied and released," and thereby infringes 
the second patent. The defendant's dies are not contiguous, but are 
separated by short spaces. Mr. Cameron says : 

"They might be so constructed, with a flaring opening at the side where the 
wire émerges from each die, as to enable the pressure to be released before 
the wire actually émerges from the body of the die ; and, If they were so con- 
structed, the dies might abut each other and still operate to subject the in- 
sulation to pressure alternately applied and released." 

Unquestionably this is so, and the inference which \ve présume Mr. 
Cameron thinks we should draw from his answer is that if the dies 
are separated by short spaces, without flaring openings, pressure would 
be alternately applied and released; and this inference, we think, is 
a necessary one. But the only method of applying and releasing pres- 
sure described by the complainant in his second patent is by a succes- 
sion of rapid blows. The question therefore arises : Can the com- 
plainant's second patent be construed so broadly as to include a method 
of applying and releasing pressure by a succession of dies ? We think 
the prior art will not permit of such a construction. In the Albasini 
patent, No. 614,819, issued in 1898, the patentée describes a process 
for insulating wire with asbestos which, in substance, is as follows : 
The wire is covered with asbestos in the form of a sliver. It is then 
passed through a revolving cylinder, having a conical bore, from the 
iarger to the smaller end of the bore. The covering is thereby com- 
pressed. After being released from that pressure, it is again passed 
through a set of three conically shaped rollers, which follow one an- 
other in revolving about the wire and serve still more to compress the 
covering. 

One of the claims is this : 

"In eombination in an apparatus for covering wire with asbestos, the rotary 
cylinder Iiaving a conical opening through it, and the conical rollers carried at 
one end of the cylinder, snbstantially as described." 

Ilere we hâve pressure applied by a rotating cylinder, which really 
is a rotating die, and by each of the set of three rollers, which are 
pressure rolls, and between the cylinder, or die, and the set of rollers, 
or pressure ro'ls, and also between each roller and the next succeed- 
ing roller, the pressure is released. In other words, the Albasini 
patent describes a process in which the pressure is alternately applied 
and released by the combined use of a die and pressure rolls. In the 
150 F.— 9 
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complainant's first patent, also, pressure is alternately applied and re- 
leased by the use of a séries of sets of pressure rolls. Each set con- 
tains three rolls, which are placed 120 degrees apart and revolve about 
the wire. The spécification says: 

"After passing through a guide the wire is subjected to the action of a séries 
of pressure rolls. In the machine shown there are two sets of thèse rolls 
(designatedi B and F in Figs. 1 and 2) ; but there may he more or less as de- 
sired. * * * xhe pressure of the rolls being properly regulated by set 
screws, they compress and mat the asbestos flber, reducing gradually the thick- 
ness of the Insulated conductor to a suitable point." 

But the complainant's counsel argue that nowhere in the prior art 
does it appear that pressure alternately applied and released is referred 
to as a step in the process of covering electrical conductors. While it 
is true that no such step is expressly mentioned in the prior art, would 
the complainant's second patent be valid if, instead of specifically 
describing a method of alternately applying and releasing pressure by a 
succession of blows, it specifically described à method of alternately 
applying and releasing pressure by the apparatus of the Albasini 
patent or that of the complainant's first patent? Manifestly not, for 
there would be nothing new in the step thus specifically described. 
How, then, can the complainant's second patent be so construed as to 
include the methods of alternately applying and releasing pressure 
which, though not Specifically mentioned, are actually employed in 
the Albasini patent and in the complainant's first patent? We think 
it cannot be donc. If the complainant's second patent be so construed 
as to limit it to a method of alternately applying and releasing pressure 
by a succession of blows or impacts, it seems to hâve novelty and to 
be a patentable invention. But it cannot include the method of alter- 
nately applying and releasing pressure by the use of roUers or dies. 
In the defendant's process dies only are used, and such a process is 
not an infringement of the complainant's second patent. 

The decree of the Circuit Court is affirmed, with costs. 
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NEW ENGIiAND MOTOR CO. T. B. F. STURTÈVANT CO. 

(Circuit Court ot Appeals, Second Circuit December 4, 1906.) 

No. 30. 

1. Patents— Anticipation— MOTOB Fbames. 

The Burke patent, No. 633,518, for an Improvement In trarncB for elce- 
tric motors or generators, wliich consista In providlng a franie or cradle In 
which the armature Is mounted, and havlng bearlngs for the two ends ot 
the axie, so as to préserve a perfeet allgnment, Is void for anticipation by 
certain motors eonstructed for operatlng elevators which vvere In use prior 
to the application, and In whleh a simllar cradle was used. 

2. Same— Anticipation— BuBDEN of Paoor. 

A public Icnowledgeand use of a device by others prior to the application 
for a patent therefor being shown, the burden Is cast upon the patentée 
to fumish convlncing proof that the anticipation was anticipated by hlm ta 
making the invention. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, SS 65, 75.] 
8. Same. 

The Bliss patent No. 609,574, for a frame for electrlc motors is yold for 
anticipation. 

Appeal from the Circuit Court of the United States for tlie Southern 
District of New York. 

For opinion below, see 140 Fed. 866. 

This cause cornes hère upon nppeal from a decree of the circuit court, South- 
ern District of New York findlng Infrlngement of two patents for Improve- 
ments In the frames of motors or generators. The flrst patent is to James 
Burke, August 22, 1899, No. 631,518, upon an application flled Deeember 27, 
1898; the flrst and thlrd daims only being relied upon. The second patent Is 
to Donald M. Bliss, No. 669,574, March 12, 1901, upon an application filed Feb- 
ruary 19, 1900 ; the flrst, second, and flfth clalms only being relied upon. 

Benjamin Phillipps and E. P. Howe, for appellant. 

C. V. Edwards, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The Burke patent states that the in- 
vention relates to electric motors or generators, and "has particular 
référence to the frames thereof." It proceeds as follows: 

"The object of the invention Is to construct a machine In whlcb the arma- 
ture shall be coneentrlcally placed in the magnetlc field in perfectly-allgned 
bearings, which latter shall be permanent and not liable to displacement by 
use of the machine or other cause. In machines heretofore eonstructed iiuch 
diflJculty has been experienced by reason of the bearings becoming displaced 
wlth respect to the frame, thereby shifting the armature out of its proper posi- 
tion In the fleld and affectlng the allgnmeut This difflciilty Is usually en- 
countered In reassembllng the machine after the parts hâve been ouce sepu- 
rated and the bearings and armature removed. It Is désirable that the arma- 
ture shouldi at ail times be coneentrlcally placed In the magnetlc fleld, and 
that the bearings supporting the armature should at ail times be in perfeet 
allgnment wlth each other. It is further désirable that the armature be ca- 
pable of being removed from the machine wlthout being taken out of Its bear- 
ings. I propose to obvlate the dlfficultles above mentioned, and at the same 
time secure the advantages named by providing a frame or cradle In which 
the armature shall be adapted to be mounted ; the frame being arranged to 
be secured In and form a part of the frame of the machine." 
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The above excerpts will be more readily understood when ît is ap- 
preciated that in prier machines of this type there were separate bear- 
ings for the two ends of the armature axle, each bearing (through 
the bracket in which it was located) being separately attached to the 
frame. In conséquence more work was required to adjust them in 
assembhng the machine in the shop, so as to fasten the bearings and 
othef parts in proper position. It was sometimes necessary to take 
the machine apart, for cleaning, repairs, or other purposes and when 
reassembhng was undertaken by persons, not as skillful mechanics as 
those who made it, there was a chance that the bearings might not bc 
replaced precisely where they should be. The substitution of a single 
"cradle" in which both bearings are located for two separate brackets. 
each carrying a bearing, is the fundamental improvement above re- 
ferred to, which overcame, measurably at least, the difficulties enumer- 
ated. Referring to the drawings, of which Ing. 2 represents an end 
view of the machine, the spécification proceeds • 



/^2 
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"3 représenta the cradle or frame liaving beariiiss 4 and 5 [5 only is sliown 
in this Fig. which is loolced at eud-on] in which the armature is adapted to be 
mounted. The bearings are preferably east integrally with the cradle, but 
may be put on separately in any suitable manner. The bearings should be 
provided with renewable bearing boxes. The cradle may nlso be provided wlth 
other bearings — such for instance as 6 — to support a counter-shaft to be used 
in connection with the armature-shaft through any suitable transmltting de- 
vice. The form o( the cradle is such that it will surround the frame of the 
machine as illustrated in Fig. 4 or will be adapted to beclamped betwaen the 
parts 1 and 2 as illustrated * * * in Fig. 2. The latter form is the one 
which I prêter, and in this instance the cradle, or at least such parts of !t as 
are clamped between the parts of the magnet-frame, should be of suitable 
magnetic conducting material, as such parts form part of the magnetic cir- 
cuit. 

"In order to facilitate the construction of the machine, I provide suitable 
faces for the cradle, against which the parts of the magnet-frame are adapted 
to be clamped. When the cradle Is made to surround the magnet-frame as 
BhovvTi in Fig. 4, the frame may be provided wlth suitable supports [projecting 
from the sides of the frame]. * * * It will be understood that the inven- 
tion is not limited for use with any particular type of machine and may be 
used vt'ith a machine having its maguet-frame composed of one or more parts. 
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I therefore désire it to be un<lerstoocl that I do not lirait rnysslf to the pré- 
cise construction and arrangement of parts herein sliown. It will be seen 
tliat the parts of tUe magnet-frame may be reversed with relation to the cradle 
or bearing-frame — that is, the part sliown as the lower part in the drawings 
may be used as the upper part — and the machine thus reversed ean then be 
readily attached to the ceiling." 

The claims in controversy are : „ 

"(1) In a motor or generator. the combinntion with the magnet-frame of 
the machine, of a cradle adapted to support the armature of the macliine, aud 
be supported by the magnet-frame, siil>staiitially as desfribed." 

"(3) In a motor or generator, the combination with tlie magnet-frame. of a 
cradle haviug a plurality of permanently mouiited bearings for the armature- 
shaft said cradle being elamped to and supported by said magnet-frame, sub- 
stantially as described." 

The only défense which need be considered is anticipation alleged to 
be found in certain so-called Tliomson-Houston motors running eleva- 
tors in the city of Boston. The date of installation prior to Burke's 
date of invention is conceded, and one at least of them is still running. 
The machines with which Burke seems to bave been especially con- 
cerned were small motors, such as are used for electric fans, ventila- 
tors, etc. ; but, as seen above, he did not confine himself to any type, 
and is free to show infringement in any machine, however pondérons, 
which embodies his invention with such modifications only as ordinary 
shop-skill would be required to make in order properly to install a 
heavier machine than the one which patentée more particularly de- 
scribes. A like' rule must be applied in considering anticipating de- 
vices. 

The following sketch represents the Thomson-Houston Motor: 




1 is the cradle which supports the armature in its bearings. 4, 4, 
4, 4 is one part or one-half of the magnet-frame wound with field 
coils, A, A. 5, 5, 5 is the other half or part of the same, wound with 
field coils B, B. Between thèse two parts of the magnet-frame is 
elamped the armature cradle by bo'.ts. G, G, 7, 7, which may be com- 
pared with the bolts, x, x, y, y, of Fig. 2 of the patent. Referring 
to Fig. 2, it is apparent that, except for the purpose of locating it 
upon some base or support, the lower half of the magnet-frame (2) 
might be made precisely of the same shape as the upper half (1), 
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and it vvould fulfill ail the fùnctions which are assigned to it. The 
devising of appropriate means to connect it with its support is with- 
in the range of common shop expédients, the drawihg shows an 
extension downward below the dotted line, and terminating in feet 
(13, 12) adapted to rest on the floor or base, and which may be se- 
cured thereto if it be désirable to secure the machine in some par- 
ticular location, instead of moving' it from place to place. The com- 
bination shown in the patent would be as efficient, if there were no 
extension below the dotted line and no feet, and the lower part of the 
magnet-frame were bedded in a concrète base. No other support for 
the magnet-frame than the extended feet is shown, nor any further 
support for the cradle than the magnet-frame itself. Apparently the 
drawing contemplâtes a machine of such a size that good workmanship 
in installation would not require the supplemental aid of additional 
supports. The man who had to install the ponderous Thomson- 
Houston motor, however — it weighs more than a ton — ^had to provide 
much sturdier supports for such a mass of métal ; and he accomplished 
it in this way. Instead of extending the ends of the lower-half of the 
magnet-frame downwards so as to form legs intégral with the frame, 
he built up heavy métal posts, 8, 8, from a métal base, 9, and on those 
posts rested the ends of the lower half of the magnet-frame, cutting 
recesses in the tops of the posts so that the heads of bolts, 5, 5, could 
enter therein and the lower-half of the frame rest squarely on the 
posts. Apparently to distribute weight and to meet the strain of the 
heavy cradle where it projected beyond the frame, he built up four 
additional posts two shown in the drawing (2, 2) and two just like 
them on the other side of the machine. It was convenient to secure 
the entire machine against any sidewise play by bolting the cradle 
frame into the tops of thèse posts, 2, 2, 2, 2. Probably there are a 
number of convenient shop devices which would hâve secured the 
same resuit by using the posts, 8. One or more dowel pins or up- 
wardly projecting lugs on each post, 8, fitting snugly into holes in the 
lower half-frame would apparently bave accomplished it; but the 
enormous weight of the Thomson-Houston machine called for extra 
strong fittings, and it may well hâve been important to use the four 
posts instead of the two. 

Of course mère modifications in the détails of setting-up the com- 
bination of the patent in the place where it is to do its work are im- 
material unless they affect in some way the opération of such com- 
bination. A mère casual inspection of the model of the Thomson- 
Houston motor, which the complainant put in évidence, and which is 
correctly shown in the above drawing, shows that it has the several 
parts, performs the fùnctions, and appears to be a substantial re- 
production of the combination of the patent. 

The varions objections which complainant makes to its being con- 
sidered an anticipation may next be examined. 

1. It is suggested that the "armature of the Thomson-Houston motor 
cannot be magnetically centered as in the Burke patent. To adjust the 
position of the armature frame the machine would hâve to be separated 
from its base, and ail its parts separated from each other. This would 
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predudc opération of the machine while finding the magnetic center. 
In Burke's device, it is only necessar}' to slide the armature cradle a 
Httle one way or the other while the machine is running." This sug- 
g-cstion présupposes the assumption that the cradle, where it is clamp- 
ed hetwcen bolts, x, x, y, y, has some latéral play. Whether x and 
y indicate separatc l)o'ts, or nierely the two ends of the same boit, is 
net quitc clcar; in either evcnt, however, latéral play of the cradle could 
be secured by niaking the hole in the cradle into which any x, y boit 
passed largcr than tlie diametcr of the boit, or extending it, at right 
angles to the axis of the boit, by sîots. This theory of latéral ad- 
justment, however, is cvidently an aftcrthought — and, in view of the 
language of the patents, not a particularly ingénions one — of the 
expert witnesses. The claims contain no référence to it, and there is 
not to be found in the spécification a single phrase, or evcn a single 
Word which suggcsts the faintcst intimation of such a function. Fig. 
2 supra shows the cradle clamped by bolts between the two halves 
of the magnet-frame, but it gives no indication as to the size of the 
holes in the cradle which thosc bolts enter. Fig. 3, however, shows the 
cradle, and the holes shown on either end of the bearing faces, 7 
and 8, are evidently the holes into which the x, y bolts enter. There 
is nothing to indicate that they are large enough or of such elongated 
shape as to admit of any latéral movement of the cradle. AVhen, 
moreover, we examine Fig. 4, which shows a modified form, in which 
the cradle surrounds the frame, instcad of being clamped between its 
two halves, and the mode!, which both sides agrée represents the Fig. 
4 variety, we find that the cradle is so fixcd in place with lugs or 
dowel pins as to preclude any latéral movement. Finally, such capacity 
for latéral movement is one of the things which Burke was seeking 
to avoid. In assembling one of thèse motors. it is, as the évidence 
shows, a délicate pièce of work to détermine the magnetic center, and 
to locate the armature and its cradle properly in relation thereto. It 
requires the skill of one experienced in the art of the electrical engineer. 
When that is donc, and the cradle (with its armature) is secured in 
its proper place, and the machine assembled and installed, it is désir- 
able that it may live ont its life of usefulness without having to call 
in the spécial skill which fîrst assembled it, because it will be operated 
by persons who are not expert electrical engineers. The whole scheme 
of the patentée was to devise a combination of parts, which, when 
taken apart and reassembled, would always fit together, so as to secure 
at ail times "perfectly-aligned bearings, * * * ^ot liable to dis- 
placement by use of the machine or other causes." Burke expressly 
refers to liabilit\- to displacement due to re-assembling the machine 
after the parts hâve been once separated. and the évidence shows that 
it is necessarv sometimes to take the machine apart in order to clean it. 
It is manifest that if the cradle were so arranged as to play laterally 
when the bolts, x, y, were loosened up, the chances of distortion from 
the magnetic center would be greater even than they were with the old 
double bracket structure. If the function now first suggested were 
incorporated in the machine which the spécifications and drawings 
describe, it would whoUy defeat the fundamental object of the in- 
ventor, as he himself states it. 
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3. It is SLiggested that the Thomson-Houston raotor "does not liavc 
what is in any proper sensé an armature cradle." It is not perceived, 
upon examination of the brief and the testimony, precisely what this 
statement means. Manifestly the motor has a frame or cradle, cast 
or forged in a single pièce with bearings hollowcd ont in it to receive 
the axle ends of the revolving armature, and by reason of the fact that 
itis a single pièce of métal the bearings are at ail times in perfcct 
alignment with each other. The axle ends are held in place by caps. 
The armature with its axle ends still in the bearings, may be removed 
simultaneously with the cradle which supports it. Why 1, 1 is not in 
every proper sensé an armature cradle we are at a loss to understand. 

3. It is suggested that the armature cradle is not "removable either 
practically or in any sensé équivalent to the opération of the Burke 
cradle." Examination of the brief and testimony shows that this 
criticism is really to the effect that the Burke machine may be more 
readily taken apart than the Thomson-Houston motor. It would be 
a sufficient answer to such criticism to point out that nowhere in the 
claim or in the spécifications is the facility of removability of parts 
declared to be a feature of the invention, except that it is said to be 
"désirable that the armature be capable of being removed from the 
machine without being taken out of its bearings." But, as is apparent 
on inspection of the Thomson-Houston model, they can be removed 
together, although, by reason of the additional supports required by the 
great weight of the motor, more bolts would hâve to be removed, and 
more power expended in lifting and turning before that resuit can be 
accomplished. 

4. It is suggested that the "armature cradle is not réversible either 
practically or in any sensé équivalent to the opération of the Burke 
ci-adle." It would unduly expand this opinion to show that this criti- 
cism is unsound, that, in fact, the parts of the Thomson-Houston mag- 
net-frame may be reversed with relation to the cradle, and that — the 
size being reduced to admit of such a method of installation — it may 
be attached to the ceiling. It is a sufiîcient answer to the criticism to 
note that this reversibility of parts, although referred to in the spécifica- 
tions, is not made an cssential part of the invention; that it is obtained 
by a particular construction and arrangement of parts ; that the paten- 
tée expressly states that he does "not limit [himself] to the précise 
construction and arrangement of parts herein shown" ; and that neither 
of the claims sued upon contains anj'thing to indicate that it is intended 
to cover only réversible machines. A machine which should be in ail 
other respects within the terms of the patent would be an infringement 
of tliese claims, even though, by reason of some détail of construction 
or arrangement of parts, it was not capable of being reversed and at- 
tached to a ceiling. 

5. It is suggested that the Thomçon-Houston motor is not within the 
claims, because the armature cradle is not supported upon the field 
magnet ; the language of the first and third claims being "supported by 
the magnet-frame," and "clamped to and supported by said magnet- 
frame," respectively. This objection is hypercritical, and is based 
on the assumption that the posts, 2, 2, are the true supports of the ma- 
chine, supporting the cradle frame which itself supports the parts of 
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tlie magnet-frame which are fastened to it by lx>lts, 6, G, 7, 7. But, 
as seems évident from an inspection of the model and drawing, the 
posts, 2, 2, are really supplementary, required by the excessive vveight 
of métal which has to be supported. Tlie lower half of the magnet- 
frame does rest upon the top of the posts, 8, and is supported by 
them, and upon it rests the armature cradle, which is "clamped between 
the [two] parts of the magnet-frame." How that cîamping is effected 
is iinmaterial, whether a threaded boit couples the cradle to the parts 
so that they can only be separated by unscrewing, or whether a dowel 
pin is used which admits of their being separated by merely lifting one 
off the other is unimportant ; such détails are not incorporated into 
the claims. The spécification says merely that the cradle is "arranged 
to be secured in and form a part of the frame of the machine." The 
Thomson-Houston motor is thus secured, and does form a part of the 
magnet-frame; moreover, it is "clamped between the parts of the 
magnet-frame," and so arranged that it lies upon the lower half of 
that frame, 5, 5, and receives support therefrom. The immateriality 
of the method of cîamping will be apparent from a considération of 
Fig. 2. If the parts were reversed (1 and 2 changing places), the ma- 
chine could, as the spécification says, "then be readily attached to the 
ceiling." If such attachment were effected by fastening the feet, 12, 
12, to the ceiling, the parts would hâve to be held together by screws or 
by bolts with nuts ; otherwise the machine would fall to pièces. If, 
however, it were attached to the ceiling by métal straps passing under 1 
(now become the lower half), dowel pins might be used at the Connect- 
ing faces. There can be no doubt that either arrangement would be 
equally within the patent. We are of the opinion that a motor like the 
Thomson-Houston, large though it be, would constitute an infringe- 
ment of claims 1 and 3 and that, therefore, being earlier, it is an an- 
ticipation. 

The Bliss Patent. 

It is not necessary to quote from the spécifications of this patent or 
to construe its claims. The machine of the patent and the machine of 
défendant a.re identical. The only défense to be considered is prior 
public knowledge and use. The date of application is February 19, 
1900. It is undisputed upon the proofs that a motor, known as the 
"Type B motor," and identical in construction with the motor defined 
in claims 1, 2, and 5 of the Bliss patent was constructed in the shops of 
the défendant in the early part of 1899 was satisfactorily tested in May, 
1899, and was shipped to Wm. Cramp & Sons Shipbuilding Company 
for ventilating steering engine room on United States ship Alabama, 
on July 8, 1899. A public knowledge and use prior to the date of the 
application being thus clearly shown, the burden was upon the com- 
plainant to show that Bliss' invention was made at an earlier date. 
Complainant must "furnish the court with convincing proof that the 
anticipation has been anticipated." Westinghouse Elec. & M. Co. 
V. Saranac Lake Elec. L,. Co. (C. C.) 108 Fed. 231. The complainant 
imdertook to do this by the testimony of the patentée, Bliss. His 
story is : That he conceived the invention in 1894, made a rough sketch, 
and showed it to one De Luce (who was not called; his whereabouts 
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being unknown). That he took no further steps until early in the 
spring of 1898 when the idea of using a cradle support again occurred 
to hini, and he made further sketches, and disclosed one of them about 
June 15, 1898, to Bickell, a fellow employé with the Holtzer-Cabot 
Electric Company, and, about the saïaie tinie, showed a similar sketch 
to lloUand, another fellow employé. Thèse sketches are lost or de- 
stroyed. That in August, 1898, Bliss entered the employment of the 
défendant Company, and was put in charge of the production of the 
electrical department, and the gênerai supervision of that department, 
co-operating with the designers and draftsman (Balcom) to carry out 
any plans that might be necessary. That shortly after he entered the 
employ of défendant company he discussed the idea of using a 
cradle form of hanger with Blake, superintendent of the engine de- 
partment. That immediately afterwards, and about the second week 
in August, 1898, a sketch was made and shown to Balcom, with instruc- 
tions to lay out a détail drawing, embodying the cradle idea. That, 
as a resuit of his consultations with Balcom, the latter incorporated 
the cradle form of bearing support in the new Type B motor. That 
he had fréquent interviews with Balcom on the subject. That after 
the first motor of Type B had been tested and found satisfactory, so 
far as the cradle type of bearing hanger was concerned, he suggested 
to Foss, the gênerai manager, and to Snow (manager of Advance De- 
partment, who attended to matters relating to the publicity and pro- 
motion of the business) the advisability of applying for patents to cover 
this cradle design. That he did nothing further in the matter until 
after he left defendant's employment, when he redesigned the cradle 
type of bearing support, adding a longitudinal adjustment, and applied 
for patent. 

Bickell, Holland, Blake, Balcom, Koss, and Snow, ail testified, as 
did also Admirai Bowles, Naval Constructor, who stated that he sug- 
gested to employés of défendant company, before the constructoin of 
the Type B motor, that the armature bearings sliould be contained in 
one pièce or construction, so that the difficulties of realignment in the 
course of repairs v. ould not occur. It would subserve no useful pur- 
pose to discuss the détails of this évidence. The testimony of the first 
two witnesses, testifying to thei,r recollection of sketches looked at 
casually f^ve years before was corroborative of Bliss, although one of 
the witnesses seems to hâve had an imperfect recollection of the sketch 
he saw, saying that it disclosed a détail of construction which Bliss 
says he conceived later. None of the other witnesses support his story, 
and some of them flatly and positively contradict him. It is sufficient to 
say that, upon the whole case, we are not satisfied that the évidence is 
sufficient to anticipate the anticipation, and that the patent must be 
held void. 

The decree of the Circuit Court is reversed, with costs and the cause 
remanded to the Circuit Court, with instructions to dismiss the bill, 
with costs. 
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MAGINN V. STANDARD EQUIPMBNT CO. 

(Circuit Court of Appeals, Seventh Circuit. October 2, 1906.) 

No. 1,267. 

1. JtJDBMENTS— AMENDMENT OP DECREE— PRESUMPTION CE VALIDITT. 

An anîendmeut of a decree by a court of gênerai jurisdiction is pre- 
sumably within its powers aud made before tlie expiration of the tena at 
wbicb the cause was finaJly disposed of ; and such an amendaient of a 
decree in a suit by a wife for separate maintenance, meriiiy correeting tlie 
numbers of certain letters patent, an interest in which wa8 decreed to 
the wife, and as to wiiich numbers no issue was taken, made on moti^on 
to correct tlie decree to conform to the proofs, is not void nor subject to 
collatéral attack, although entered at a term subséquent to the decree, 
where the record does not show aflirmatively that such decree was a 
final disposition of the case. 

2. Same — Desceiption of Pbopeety — Sufficienct — Patents — Transfee of 

TiTLE nr Decree. 

A patent is sulliciently identified in a decree by giving the number and 
name of the patentée, and the decree is not rendered void for uncer- 
tainty because the description of the invention is not given in the lauguage 
of the title head of the patent, wbich is merely used for the purposes of 
classification in the Patent Office. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

J. J. McClellan, for appellant. 
Pliny B. Smith, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and OUARLES, 
District Judge 

' BAKER, Circuit Judge. Appellee, asserting title to half of patent 
No. 415,212, issued on November 19, 1889, to appellant, brought suit 
for infringement against Ryerson, and made appellant as owner of the 
other half an adversary by alleging his refusai to join as a complainant. 
The invention "relates to improvements in a water System supplying 
buildings and manufacturing plants with water for protection against 
fire." The title head of the patent is "Water System for Protecting 
Buildings against Fire." 

Appellant filed a plea in which he claimed title to the whole as the 
légal efïect of the facts set forth. The plea was held insufficient, and 
appellant declined to plead further. From the resulting decree this 
appeal is prosecuted. 

The question of title dépends on the validity of certain proceedings 
în the circuit court of Cook county, 111., which are incorporated in 
the plea. 

' From thèse it appears that in 1893 Gertrude Maginn, then wife of 
appellant, instituted suit against him for separate maintenance and for 
the settlement of financial dealings between them. Respecting the latter, 
hcr bill allegcd": That in considération of her supporting him and 
furnishing money for completing and patenting inventions upon which 
he was at work he agreed that ifie would assign to her a half interest 
in the patents. That among other things, he devised an automatic 
Ifire extinguisher and he represented four patents would be required to 
protcct it. That he obtained patents, among othcrs, as follows : Au- 
tomatic fire extinguisher, patent No. 425,333 ; water valve, patent No. 
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145,213. That she had carried out the agreement on lier part.-wliilc 
he had failed and refused. There was a prayer for such relief as equity 
might require. 

Maginn's answer to this part of the bill denicd that he ever j)roniised 
her a half interest or any iiiterest whatsoever in any of the patentable 
devices of which he was the inventor, or in any device which he had 
ever had patented; and, while admitting that he had been working at 
varions devices as she said, among others "a device on an automatic 
fire extinguisher which required patents to protect it," failed to take 
issue respecting the correct nnmbers of the patents. 

The decree, entered November 20, 1894, following the bill, ordered 
the convevance of a half interest in "automatic fire extinguisher, patent 
No. 425,333; water valve, patent No. 145,212." 

At the following January terra, on f'ebruary 14, 1895, "without any 
amendment of said bill and without making or filing any further plead- 
ings or allégations in said cause" (according to the averment of the 
présent plea), the following décrétai order was entered : 

"ïliis cause comius on to bo lieard iipou motion of tlie solicitor for tlie com- 
pliuiiîuit to amend the decvee entered in said canse on Xovoniber 20. ]S.')4, and 
it aupcaring to tlie court tliat in said deci-ee certain innnliprs to letters patents 
weve by error and inadvel-tenco of tiie scrivener incorrecHy stated, and it 
further appearing to tlie court that in tbe mastor's ve])ort tlie lunnbers of said 
letters patent were incorreetly stated for the reason aforesaid, it is therefore 
ordered, adjudged and decreed that said niaster's report and said decree be 
amended by striking ont of the sauie the nunibers of tbe patents nientioiied in 
said decree and said niaster's report and in lieu tbereof insertiiig * * * 
after the words 'automatic lire extinguisher iiatent No.' tlie figures 415,212. and 
after the words 'water valve jiatent No.' the figures 425.333, and that in al! 
other respects the said niaster's report aud said decree sball remain the same." 

The master's conveyance described the patents as "water System for 
protecting buildings against fire, No. 415,212," and "automatic water 
valve. No. 425,333." 

The questions are thèse: Is the amended decree void? Are the 
words "automatic fire extinguisher, patent No. 415,212," a sufficicnt 
description ? 

1. The circuit court of Cook county is a court of gênera! jurisdic- 
tion ; that is, its right to act is presumed. Its lack of right must ap- 
pear affirmatively from the record, cannot be shown collaterally. 

The bill of compl^int and the motion were sufificient to support the 
amended decree if it had been entered at the November term. The 
controversy between Mr. and Mrs. Maginn ' was over the question 
whether she had furnished money to keep him at work, for which he 
had agreed to convey to her a half interest in resulting patents. Sub- 
ordinately, if this primary issue were d'etermined in her favor, it would 
be necéssary to show what patents had resulted. The bill described 
the patents in gênerai terras, but transposed certain nurabers, 425,333 
beiiig given to the automatic fire extinguisher patent instead of 415,212, 
and 145,212 (415,212) to the water valve patent instead of 425,333. 
So far as appears, and therefore presumptively, Maginn made no ob- 
jection to proof which showed the numbers correctly. His objection 
now under considération is that the amendment is void as matter not 
within the issues. At most, the alleged defect is a mère variance which 
could hâve been cured on motion to conform the pleadings to the 
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proofs, and which, even on direct appeal, might well be deemcd cured 
on account of Maginn's inability to show that he was prejudiced or 
misled in his défense. But the variance becomes utterly negligible when 
it is remembered that the amendment is based not merely on the bill, 
but aiso on the motion to correct the decree to correspond with the 
proofs. On the hypothesis that Maginn was yet in court when the 
motion was made, it tendered him the issue as to the correct numbers 
as fully as if a formai amendment of the bill had been presented. 

But, Maginn further objects, the decree could not be amended at 
a subséquent term. This assumes that the case was closed with the 
term at which the original decree was entered. The record does not 
affirmatively show when the motion was made. But, according to the 
presumptions which must be regarded, it was made while the cause 
was still'in fieri and when Maginn was présent, and was carried to 
the January term for final disposition. 

2. The amended decree identifies the patent in suit by giving the 
name of the inventor and patentée, the sériai number, and a description 
as being "an automatic fire /ïxtinguisher." The alleged uncertainty 
or ambiguity arises from the fact, stated in the plea, that in the art per- 
taining to the automatic extinguishment of fires the term "automatic 
fire extinguisher" is confined to sprinkler-heads, while the patent in 
suit is not for a sprinkler-head, but for a device properly classified un- 
der the head of "water Systems for protecting buildings against fires." 
The contention is that the means and the only means of identifying a 
patent is by its title head. We are of the opinion that the short de- 
scription in the title head is required for the purposes of Patent Office 
classification, that a conveyance by référence to the title head alone 
would be uncertain because applicable to any of the class, and that the 
name of the patentée and the sériai number afïord a clear and definite 
description. There can be but the one Maginn patent numbered 
415,212. 

It is needless to consider whether the master was justified in putting 
into the conveyance descriptive words not found in the decree as 
amended. 

The decree herein appealed from is affirmed. 



GERMER STOVB CO. t. ART STOVE CO. 

(Circuit Court of Appeals, Sixth Circuit January 18, 1907.) 

No. 1,579. 

1. Patents— iNrBiNOEMENT—STOVE LiKiNas. 

The Condit patent. No. 358,545, for a linlng for stoves or furnaces, Is 
limited by tlie prier art to a llning havlng vertical air cells therein, opea 
at the bottom below the grate and closed at the top, and havlng narrovir 
slit openlngs from snch cella into thé fire cbamber. As 80 llmited, held 
not Infringed. 

2, Samb— Agoeegation ov Old Eléments— In definiteness. 

The Germer patent, No. 587,366, for Improvements In fire pots and 
grates for stoves, clalm 1, which Is for a flre pot havlng vertical air 
passages In the walls thereof and vertical sllts Connecting the same 
with the inside of the fire pot in combinatlon with a siibstantially closed 
grate, is void as not dlsclosing a true combinatlon, but a mère àggrega- 
tlou »t oi4 «lemeats, mcIi performing Ita old fonction l^idspendwitl/ of 
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the other. daim 2, whlcb Is for the same fire pot In comblnatlon ▼lOi a 
Bupporting ring at the top and a grate having the openings therein so 
coustructed as to admit "but a small portion" of the air necessary for 
combustion therèthrough, is vold for indeflniteness of description as to 
the thlrd élément. 
S, Tbadb-Màkks and Tbadb-Namks— 'Riqht to Pbotection in Use of Name— 
Unfaib Compétition. 

ïhe words "XX Century Flre Pot," used to designate a patented fire 
pot both by complainant and another concern, each of which made and 
Bold fumaces or stoves conta Ining such fire pot, cannot be protected as 
a trade-name of eomplainanta, even if such wOrds were capabie of being 
80 monopolized and used to ludlcate the origln of the artlcie ; nor, where 
Buch words were not placed upon the stoves of complainant, but merely 
used in Its adVertlsements, the stores having another name, can a de- 
fendant be charged with unfair compétition In selling a stove under the 
name "Twentleth Century Laurel," with its name as maker plainly shown 
thereon. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

H. C. Lord, for appellant. 

James Whittemore and C. H. Burton, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Bill to restrain infringement of patent 
No. 358,545, to Condit, for "improvements in linings for furnaces, 
etc.," and of patent No. 587,366, to Germer, for improvements in fire 
pots and grates for stoves. Both patents by assignment hâve corne to 
the complainant. The averment is that the invention of both patents 
bas been used in one and the same infringing stove, made by the de- 
fendant. The bill also seeks relief upon the theory of unfair trade a-nd 
violation of a common-law trade-mark iii the words "Twentieth Cen- 
tury" as applied to stoves having the fîre pot embodying the inventions 
of the patents mentioned. 

1. The Condit Patent. This patent was issued in 1887, and the in- 
ventor, after having coiifessed that there had been many plans for 
accelerating combustion, by delivering the air in a heated condition, 
says that his object is to "produce a linihg for hot-air furnaces, stoves, 
etc., which will serve to heat and deliver the air more efifectually, and 
which will allow for expansion and contraction, thereby preventing 
fracture and rendering the lining more durable." The single claim 
of his patent is in thèse words : 

"The herein-described lining for furnaces, conslsting of one or more plates. 
B, provided with the vertical cells, c, closed at their upper ends and having 
thelr lowcr ends open outside of the grate space, with vertical slits, e, Con- 
necting sald cells, c, with the Inuer surface of the plate from the top to 
the bottom of sald plate, substantially as shown and described." 

It was not, new to construct fire pots or the linings of such pots in 
separate plates or staves. Such constructions are to be seen in the 
earlier patent of Stiles of Miarch 17, 1868, Van Benthuysen of August 
8, 1871, as well as, othérs hete in évidence. The first élément of 
Condit'sclaimiç plates, "providecî with the vertical cells-, c." Thèse 
he describes as being "open at the bottom for the free admission of 
air, and which e?;:tend upward to near the top of the plate." "Each of 
thèse ctlls, -c, hak a slit, e, cxtending from it eut through the front 
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face of the plate." Condit's air cells and communicating slits, as shown 
by the drawings of his patent, are shown by the figure below, being 

a top plan view. 




The early patent to Stiles shows identical cells. The figure below 
shows a top plan view, being figure 3 f rom the Stiles drawings. 

Fig. 3. 




Stiles says that his fire pot is composed of a séries of cast iron 
staves, fitting together at top and bottom, in rings, etc. Thèse staves 
he described as "so cast as to form longitudinal air-passages or grooves, 
c, c, through the walls of the fire pot." "I prefer," he says, "to cast 
half a groove in each side of a stave," etc. ; "but, if desired, the whole 
groove may be formed in the center of each stave." Thèse grooves 
extend from bottom to top of the fire pot. He concludes his descrip- 
tion thus: 

"From tlie grooves, c, c, numerous perforations, slots, or équivalent pas- 
sages, f, f, open radially to tlie interior of tlie fire pot, thus covering its whole 
inner surface with air holes, as indicated." 

Stiles' claim is: 

"In combination with a fire pot, made of a séries of staves having air pas- 
sages passing directly throngh the walls of the fire pot from the base, and 
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a séries of perforations, slots, or équivalent passages opening tlirough thé 
walls of the flre pot to admit air to burn the gases." 

Manifestly, Condit's "air cells" "provided with vertical slots" are 
anticipated by the air passages of Stiles, provided with a "séries of 
perforations, slots, or équivalent passages." Stiles' air passages are 
not described as closed at the top. Condit's are. Condit claims in 
his spécifications, tliat the advantage of closing them at the top "is to 
deflect the heated air inward as it escapes therefrom, thus, as it were, 
injecting it into and causing it to more thoroughly mingle with the 
gases and stnoke ^^s they rise from the fuel." It is not stated tliat 
Stiles' air cells open below outside of the grate; but,' as it is stated 
that they éxtend from top to bottom, that is the inference. The idea 
was, in no everit, new. The patent to Van Benthuysen,, No. 117,833, 
shows sûch air cells opening below outside the stove grâte. 

It is plain that Condit's patent cannot be sustained, unless we limit 
him to air cells closed at the top, and having narrow slit openings into 
the fire chamber. The advantage of his cell with narrow slits opening 
into the fire chamber is pointed out by him in his spécifications "as 
dividing the air into a number of thin currents, thereby more thorough- 
ly and highly heated and more eflrectually mingled with the products 
of coriibustion." Thus limited, the défendant does not infringe. In 
defendant's construction he uses no cell or passage as distinguished 
from a slot opening into the fire pot. The air passages of the de- 
fendant are nothing more than vertical U-shaped slots opening direct- 
ly into the fire, which taper from the lower part to the top. Neither 
are thèse air slots closed at the top. The dawing below shows con- 
struction of defendant's fire pot, and also that of the Condit patent, 
which is placed in contrast that the différence may be better seen. 




2. The Germer Patent. The claim.s of this patent are two in num- 
ber. The first is for a fire pot "having vertical passages in the walls 
thereof, and vertical slits Connecting said passages with the inside of 
the fire pot," in combination with "a substantially closed grate." The 
second is for the same fire pot in combination with a supporting ring 
at the top "having openings therein registering with the vertical pas- 
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sages," and "a grate having the openings therein so constructed as to 
admit but a small portion of the air necessary for combustion there- 
through." Germer has donc no more in his first claim that to unité 
the Condit fire pot with a grate in which the amount of air might be 
control!ed by a damper. There is nothing new in his fire pot, for it is 
the fire pot of Condit. There is no invention in his grate, for grates 
in which the supply of air may be regulated were not new. The claim 
covers a mère aggregation of éléments, the fire pot and the fire grate 
each producing its own efïect after as before the combination, each 
operating in the combination as it did before. The mère bringing to- 
gether of oM parts and allowing each to work out its own old efïect, 
without producing some new product or resuit as a conséquence of the 
union and co-operating action, is a mère mechanical juxtaposition. 
Goodyear Tire & Rubber Co. v. Rubber Tire Wheel Co., 116 Fed. 363, 
370, 53 C. G. A. 583; Overweight Counterbalance Elevator Co. v. 
Henry Voight Mach. Co., 103 Fed. 957, 43 C. C. A. 80. 

The second claim includes a hollow ring at top of air cells. This 
may be an improvement upon the Condit organization. But the third 
élément is a grate having the openings therein arranged so as to ad- 
mit but a small portion of the air necessary for combustion. Section 
4888, Rev. St. [U. S. Comp. St. 1901, p. 3383], requires that one de- 
siring a patent shall state — 

"The manner and process of maklng, constructing, compoundlng and using it 
In such clear, concise and exact ternis as to enable any person, sklUed 
In the art or science to which It appertains, • • • to malte, construct, 
compound, and use the same." 

"If the description be so vague and uncertain that no one can tell, 
except by independent experiments, how to construct the patented de- 
vice, the patent is void." The Incandescent Lamp Patent, 159 U. S. 
465, 474, 16 Sup. Ct. 75, 40 L. Ed. 231 ; Goodyear Tire & Rubber Co. 
V. Rubber Tire Wheel Ce, 116 Fed. 363, 376, 53 C. C. A. 583. Judge 
Swan, who tried the cause below, said of this claim that it was— 
"Void for indefiniteness. There is no ratio stated between the volume of air 
passing through the grate and ceils respectively, nor is there anything to de- 
fine what is meant by a practlcally closed grate. If this information can be 
obtained only by experlment, as the experts ail agrée, the defect is fatal to 
the claim." 

For the reasons stated, both claims of this patent are void. 

Unfair Trade. Complainants do not claim a technical common-law 
trade-mark. The name "XX Century Fire Pot" is not afBxed upon or 
attached to their stoves or fire pots. They claim only to hâve made 
and sold a stove, st)'led "Radiant Home Stoves," a name marked upon 
ail of their stoves containing their fire pot. But they say they advertise 
extensively that their "Radiant Home Stoves," contain the "XX Cen- 
tury Fire Pot," and that the fire pot made under the Condit and Germer 
patents has come to be known as the "XX Century Fire Pot." The 
défendant makes a stove which includes a fire pot or lining made un- 
der their patent to H. H. Sanford, No. 661,707, being the allegedin- 
fringing device heretofore considered, which they call the "Twentietb 
Century Laurel." Every such stove has plainly marked upon it the 
name of the maker, the "Art Stove Company." This description of 
the fire pot used by the complainant as the "XX Century Fire Pot" 
150 F.— 10 
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did not even originate with them, nor in respect to any stove. Prîor 
to complainant's use of this phrase, a firm of furnace makers, called 
Clerkin & Maag, made a fire pot for their furnaces which they called 
and advertised as the "XX Century Fire Pot." This firm was then 
sijpposed to control the patents controlling the fire pot they so desig- 
nated, being the structures described in the Condit patent. The ar- 
rangement made with Clerkin & Maag was that the complainant 
might use the name "Twentieth Century," as applied to this construc- 
tion of fire pot, in the stove made by them. Clerkin & Maag were to 
continue its use of same fire pot in their furnaces, and complainant 
was to refer purchasers of furnaces who wished that fire pot to them. 
Thus it is plain that the term was to be used as descriptive of a certain 
construction, and not as a trade-name indicating origin. Descriptive 
words, or words in common use, as désignations of locality, section, 
or division of time, cannot be exclusively appropriated as trade-marks 
or trade-names, indicating origin, ownership, or manufacture. Colum- 
bia Mill Co. v. Alcorn, 150 U. S. 460, 464, 14 Sup. Ct. 151, 37 L. Ed. 
1144, where it was held that the word "Columbia" could not be so 
monopolized ; Koehler v. Sanders, 122 N. Y. 65, 52 N. E. 235, 9 L. 
R. A. 576. where a like ruling was made in respect to the word "In- 
ternational." In Wrisley Co. v. lowa Soap Co., 122 Fed. 796, 59 C. C. 
A, 54, it was held that the words "Old Country" would not be a valid 
trade-name. In Computing Scale Co. v. Standard Computing Scale 
Co., 118 Fed. 965, 967, 55 C. C. A. 459, we held that the word "Com- 
puting," as applied to a class of scales which indicated weight and 
price, was a descriptive word, and not capable of monopoly. In the 
last-cited case we stated the circumstances under which a geographical 
or descriptive word might come to hâve a secondary meaning, and its 
use in such sensé protected against like use for the purpose of deceit, 
in thèse words : 

"If tlie complainant lias a teebnieal trade-mark in the words 'oomputlng,' 
its use by otliers -wlll be restrained; for a wrongful intent in so using it will 
l)e presumed. But wben tlie word is Incapable of becoming a valid trade- 
mai'k, beeause descriptive or geographical, yet has by use come to stand for a 
Iiurtieular maker or vender, its use by another in tbis secondaiy sensé will be 
restrained as unfair and fraudulent compétition, and its use la Its primary or 
l'ommon sensé confiued in such a way as will prevent a probable deceit by 
enabling one )uaker or vender to sell his article as the product of another." 

Evidence that the stove made and sold by the défendant is so made, 
marked, and designated as to probably deceive the ordinary purchaser 
into buying it as the stove made and sold by the complainant, is an 
indispensable élément to sustaining that aspect of this multifarious 
bill which seeks relief upon the ground of unfair trade. The stove 
made by the défendant does not infringe the Condit patent; neither is 
it put upon the market under any such description or désignation as is 
likely to deceive a purchaser into buying it as a stove made by the 
complainant. Défendant has as much right to call its stove a "XX 
Century Laurel," provided it is plainly made to appear that it is a 
stove made by them, as the complainant has to describe its stove as a 
"Home Radiant" with a "XX Century Fire Pot," provided they do so 
in a way not likely to deceive a purchaser into believing that he is buy- 
ing the stove made by the complainant. 

Decree dismissing the bill must be affirmed. 
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VICTOR TALKING MACH. CO. et al. v. LEEDS & CATLIN CO. 

(Circuit Court, S. D. New York. January 5, 1907.) 

Patents— CoNTRiiîuTOHY Infringement— Violation of Ixjunction. 

Tlie sale, by a défendant which bas been enjoined from iufriiiging a 
patent for a souud-producing apparatus of a talkiiig macliiue, of records 
whicli are capable of use with the other éléments of tlio patented ap- 
paratus, and which are intended to be and are se used by purchascrs of 
such apparatus from complainant, constitutes a contributory infringeiueut 
and a violation of the injunction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 400- 
402. 

Contributory infringement of patent, see note to Edison Electric L. Co. 
V. Peuinsular Light, P. & H. Co., 43 C. O. A. 485.] 

In Equity. On motion to punish for contempt for violation of in- 
junction. 

See 146 Fed. 534. 

Horace Pettit, for complainant, 
Louis Hicks, for défendant. 

IvACOMBE, Circuit Judge. Aside from any other questions arising 
upon this motion as to disobedience of injunction order, I am entirely 
satisfied from the proofs that défendant, not only in the instances set 
forth in complainant's moving papers, but in very many other in- 
stances, has manufactured and sold the records of claim 35 with the 
ititent that they should be used in combination with the other éléments 
of that claim in machines other than "mechanical feed." Indeed, it 
is difficult to escape the conviction that the larger part of defendant's 
sales were contrived by it to enable the owners of reproducers pur- 
chased from complainant or its licensees to produce such musical 
pièces as such owners might désire to hear, through the co-operation, 
in combination with such reproducers, of records made by défendant, 
instead of records made by complainant. No effort to restrict the use 
to which defendant's disks should be put by notice on their face or 
otherwise was made until after motion, and the affidavits are not as 
satisfying as they might be that such notice has since been affixed ; and 
such notice might fairly go further and advise the purchasers that to 
use it on one of complainant's machines would make the user an 
infringer. 

This seems to be a case of contributory infringement— an entirely 
voluntary and intentional one, not in any wise excused by the circum- 
stances that complainant had theretofore sold reproducers combined 
with other records to such owners. Am. Graph. Co. v. Leeds (C. C.) 
87 Fed. 873. Nor is the substitution of thèse new records, bought more 
frequently in order to increase the repertory of tunes than as sub- 
stitutes for worn-out disks, and wholly unlike the toilet-paper in 
Morgan Envelope Case (which was destroyed by a single use), in any 
legitimate sensé "repairs." See Davis Electrical Works v. El. Light 
Co. 60 Fed. 376, 8 C. C. A. 615. Nor is the advice of counsel a suf- 
fident excuse, although, where it has been honestly relied upon, a 
heavy penalty will not usually be imposed, but only a sum sufRcient to 
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reimburse the moving party and act as a déterrent from future in- 
fringing actions. 

Défendant is found in contempt, and fine imposed of $1,000, one-half 
to United States and one-half to complainant. Collection will be 
suspended pending appeal. 



POrE MOTOR OAU CO. v. KEEGAN et al. 

(Circuit Court, N. D. Oliio, W. D. November 7, 1906.) 

No. 1,992. 

1. I1M.1UNCTI0N — LaBOR StRIKE — RiGHT OF PiCKETING. 

To interfère by violence by threats or by intimidation wlth otbers wlio 
are pursuing tbeir natural and constltutional riglit to labor wben and 
wliere tbey ploase is always unlawful, but peaceable persuasion used by 
workmen eitber singly or In conibination to induce others to quit or re- 
fuse employment is lawful, and may lawfully be conducted by strikiiiK 
workmen by nieans of piekets, provided the piekets are so limited in 
iHiuibers tliat their présence does not itself amount to Intimidation, and 
so conduct themselves as to leave tlie persons sollcited feeling that tliey 
are not being subjected to compulsion, but are at liberty to comply or 
not, as tbey please ; and picketing so conducted will not be enjoined. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunctlon, § 175.] 

2. SaME— SCOPE— DiSMISSAL AS TO INNOCENT l'AKTIES. 

In a suit for an injunctlon to restraln striklng workmen from unlaw- 
fuliy interl'erlng with complainant's business and employés, in whieh 
a large number of persons are niade défendants in thelr individual ca- 
pacity, an in,junction will be granted only against tbose who are shown to 
bave participated in unlawful acts ; but the otlier défendants are charge- 
able witb knowledge of tbe injunctlon and its terms, and will be bound 
thereby. 

In Equity. On motion for preliminary injunction. 

Marshall & Fraser, for complainant. 
Mulholland & Hartmann, for défendants. 

TAYIvER, District Judge. On October 5, 1906, the complainant 
filed its bill against John J. Keegan, J. M. Keck, and spme 270 other 
persons, charging a conspiracy among the défendants, and with other 
persons unknown to the complainant, to carry into exécution a strike 
at the factory of the complainant at Toledo ; that one of the objects of 
the strike was to compel the complainant to submit to the dictation of 
Keegan and Keck, who were officiais of the International Association 
of Machinists, as to the terms and conditions upon which the com- 
plainant should employ machinists; and that ail of the défendants, 
except Keegan and Keck, had been in the employ of the complainant 
company, and, at the time of filing the bill, were out on strike. The 
bill proceeds to allège, in varions forms, charges of threats, abuse, in- 
timidation, and violence of which the défendants were guilty against 
men whom the complainant had employed to take the places of the 
strikers, and prays for an injunction restraining the défendants fronr 
dping the acts charged against them. At the time. of the filing of the 
bill, a temporary restraining order was allowed. An application for 
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a preliminary injunction came up, and was heard on October 27th. 
A large number of affidavits were filed, and, by agreement of parties, 
testimony was taken orally ; and we now hâve for détermination the 
question as to whether or not a preliminary injunction, in the gênerai 
terms of the restraining order heretofore allowed, shall be granted. 

There is little controversy among counsel as to the law applicable 
to a case of this kind ; the chief contention arising as to the application 
of the law to the facts in this case. The rules of law which I conceive 
to be well estabhshed, and which I shall apply to the considération and 
détermination of the questions now before the court, are, substantially, 
as follows : To interfère, by violence, by thrcats or by intimidation, 
with others who are pursuing their natural and constitutional right to 
labor when and where they please, is always wrong, and always unlaw- 
ful. No sensé of personal wrong, however great, however natural, or 
however excusable, can justify such interférence. No offended sensé 
of right, as, for instance, that another is unjustly "taking his job," 
gives warrant to such interférence. The strikers themselves are en- 
titled to no more rights than those whom they fmd working in their old 
places. Individual freedom is the chief of the rights of each. It 
cannot be said that a job is held except by mutual consent. It cannot 
be claimed by any intelligent man that one holds his job whether his 
employer desires it so or not. As well might we say that the work- 
man, against his will, can be held to service by his employer. 

But nothing can be better settled, either in law, in conscience, or in 
common sensé, than that every man may seek or refuse work whereso- 
ever he will ; that workmen may combine for their mutual advantage : 
that they may persuade fellow workmen, or others, to leave their em- 
ployaient ; but such persuasion must be such as to persuade by reason, 
and not compel by threat, or violence, or intimidation. One of the 
forma of persuasion which, under proper circumstances, the law recog- 
nizes as permissible, is "picketing" by strikers; that is to say, the de- 
tachment of men in suitable places for the purpose of coming into per- 
sonal relations with the new workmen, in order, if possible, to induce 
them, by means of peaceful argument, to leave the places which they 
hâve taken, for such natural and proper reasons as may appeal to men 
in such circumstances. 

Much lias been said by the courts, and by others, as to the peace-dis- 
turbing quality of picketing; and it is claimed by many that picketing, 
though intended to be peaceable, and engaged in by no more than 
two or three at each station, necessarily results in violence or intimida- 
tion, and is itself intimidating. A learned judge, in 1867, said that, 
in his opinion, "it was impossible to hâve an effectuai System of pick- 
eting without being guilty of that alarm, intimidation, and obstruction 
which is a breach of the law." Possibly that may still be true, but it can- 
not now be said without qualification, as it then could. In knowledge 
of their rights, in law-abiding spirit, in gênerai intelligence, there has 
been a great advance, especially aniong skilled artisans. In this coun- 
try, at least, they make up a large part of our intelligent and law-abid- 
ing citizens. ? 

if we can apprehend anything, we must observe that a better prac- 
tice is prevailing, due, doubtless^to the increasing intelligence and good 
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sensé of those involved, and also to the fact that courts hâve come to 
be recognized as rekdy to protect persons in their rights, and to pun- 
ish those who unlawfully interfère with them. Undoubtedly violence 
and intimidation hâve, to some extent, been associated with picketing 
in this case ; not always, though perhaps generally, at the hands of the 
strikers themselves. The idle, the dissolute, and the lavi^less are likely to 
take advantage of such a situation as this to commit unlawful acts, and 
the state of mind into which striking mechanics are likely to come, 
in such a case as we hâve hère, is more or less likely either to make 
them indiffèrent to thèse acts when committed by others, or, in some 
instances, to encourage them. Nevertheless, I cannot believe that, 
under proper circumstances, and w^ith such a sensé of self-restraint 
as men can exercise, picketing may not be properly conducted. 

A very instructive case in this connection is Karges Furniture Co. 
V. Amalgamated Woodworkers' Local Union et al. (Ind. Sup.) 75 
N. E. 877, 2 L. R. A. (N. S.) 788. The Suprême Court of Indiana, 
in that case, say : 

"^YhGther picketing is lawful or unlawful dépends, in each particular case, 
upon the conduct of the piclvets themselves. Under no circumstances hâve 
pickets the right to employ force, menaces, or intimidation of any kind. In their 
efCorts to indxice nonstriking workmen to quit, or those about to take the 
strikers' places to refrain from doing so ; ueither hâve they the right, as 
pickets or otherwise, to assemble about the working place in such numbers or 
in such manncr as to impress workmen employed, or contemplating employ- 
ment, with fear and intimidation. It is, howover, generally conceded in this 
country and in England that workmen, when free from contract obligations,, 
may not only themselves, singly and in combination, cease to work for any 
employer, but may also, as a means of accomplisliing a legitimate purpose, 
use ail lawful and peaceful means to induce others to quit or refuse em- 
ployment. The law, having granted workmen the right to strike to secure 
better conditions from their employers, grants them also the use of those 
means and ageneies, not inconsistent with the rights of others, that are 
necessary to make the strike effective. This embraces the right to support 
their contest by argument, persuasion, and such favors and accommoda- 
tions as they hâve within their control. The law will not deprive endeavor 
and energy of their iust reward, when exercised for a legitimate purpose and 
in a legitimate manner. So, in a contest between capital and labor, on the 
one hand to secure higher wages, and on the other to resist it, argument and 
persuasion to win support and co-operation from others are proper to either 
side, provided they are of a character to leave the persons solicited feellng 
at liberty to comply or not, as they please. Likewise, a union may appoint 
pickets or a comniittee to visit the vicinity of facto ries for the purpose of tak- 
ing note of the persons employed, and to secure, if it can be done by lawful 
means, their names and places of résidence for the purpose of peaceful Visita- 
tion." 

With the rule laid down in this case I am in full accord. I am' no 
lëss anxious to protect striking workmen who are acting within their 
rights than I am determined ta protect the rights of others who are 
seekîng, or engaged in, lawful employment.. 

Some of the défendants named in this case are shown to have partici- 
pated in violence and intimidation. As to most of the défendants, 
there is a total absence of testimony respecting them. True, it is 
stated by some of the witnesses that large numbers of strikers were 
congregated in the neighborhood of the works, and used threatening 
and intimidating language to employés and ofïicers of the complainant.. 
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Undoubtedly such conduct is unlawful. The présence of a lar^e num- 
ber of strikers, under such circumstances, is in itself intimidating. But 
no proof bas been offered identifying- any of the persons who made up 
this intimidating crowd of strikers. It is, as I bave saidj menacing 
and intimidating for any considérable number of strikers to assemble 
for the purpose of "picketing" or "persuading." And so, also, would 
be the establishing of many picketing stations in the same neighbor- 
hood, for the effect of the mass would be the same, in either case. No 
intelligent man fails to understand what is meant by picketing which is 
solely for the purpose of lawful persuasion. 

Some claim is made on the part of the complainant that, in view of 
the testimony of the gênerai character to which I bave just referred, 
any injunction allowed in this case ought to reach ail of the défendants 
named in the bill; and the chief ground upon which the propriety of 
this claim is rested is that, except Keegan and Keck, ail of the men 
went ont on strike, and that, if they were law-abiding and did not in- 
tend to participate in acts of intimidation or violence, they would not 
be harmed by the issuance of an injunction against them. I cannot 
escape the conclusion that, under the circumstances of this case, where 
the défendants are made such in their individual capacity, and not in 
any organized capacity, it would be a gross injustice to attach to per- 
sons who bave not been shown to be participants in thèse transactions 
the stigma of an injunction, or to make them — as they might be with- 
out further order of the court — subject to the payment of any costs 
which necessarily accrue in such a case. In the case in Indiana, to 
which référence bas just been made, a somewhat similar situation arose, 
and there the injunction was allowed against such of the défendants as 
were shown to bave participated in the violence or intimidation. Those 
who were not thus found to be unlawful participants in wrongful acts 
were not enjoined. That will be the order in this case. Nor is it 
necessary, in order to hold the défendants who are not enjoined to a 
strict compliance with the terms of such an injunction as will be issued 
in this case, that they should be named as défendants who ought to be 
enjoined. 

The Suprême Court of the United States, in Ex parte Lennon, 166 
U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 1110, has definitely determined 
the law under such circumstances. It is there held that, to render a 
person amenable to an injunction, it is neither necessary that be should 
bave been a party to the suit in which the injunction was issued, nor 
to bave been actually served with a copy of it, so long as be appears 
to bave had actual notice. That was a case which arose in this juris- 
diction, and the question to which I bave just referred was distinctly 
made and decided. That rule would apply, not only to persons named 
in this bill who are not found guilty of any violation of the rights of 
the complainant, but also to any other persons who, with knowledge 
of the issuance of the injunction, violate its terms. 

As to those who are parties to this bill, and not included by name 
within its terms as violators of the rights of others, they must be held 
to bave knowledge of this opinion, and of the decree herein. Union 
Pacific Ry. Co. (C. C.) v. Ruef, 130 Fed. 116. I cannot help but be- 
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lieve that the officers of the International Association of Maclunists, 
and the leading' and influential spirits among the men who hâve gone 
on strike, will fuUy understand the views of the court as to their ri^çhts 
and duties, and that a real and successful effort will be made to keep 
the conduct of those with whom they are associated within the limits 
which are defined in this opinion. The propriety of the rule as to 
picketing as I hâve laid it dovt'n is, as to them, on trial. 

I find that the défendants Jacob Jeuk, John Martinek, Sam Eavou, 
W. M. Palmer, Hank Herman, and T. Snell ought to be enjoined ; and 
an order may be entered, in the terins of the restraining order hereto- 
fore issued, enjoining them, and ail other persons, from interfering 
with the business of the complainant and its employés, or those who 
are proposing to enter its employment, as defined in such order. 

The application for a preliminary injunction against the other de- 
fendants named is denied. 



UNITED STATES v. ALLEN. 
(District Court, E. D. Arlîaiisas, W. D. October 30, lOOC.) 
No. 2,712. 

1. EllElCZZLEMENT — iNDIOTjrBNT— FEDERAI. StATUTB. 

Au indietineut uiider Act Miirch 3, 1875, c. 144, 18 Stat. 479 [TJ. S. Comp. 
St. 1001, p. 3(575], eliiu'fïiuiî défendant with tlie embezzlorneiit of nioney of 
tlie United States, is biid wliere it does not allège that he was a clerk or em- 
])loyé of tlie government, or tliat the money came lawfully into his posses- 
sion by virtue of some employment. 

[Ed. Note.— For cases in point, see vol. 18, Cent. Dig. Embezzleuient, 
§ 40.1 

2. PosT Office — EmîEzzi.EirENT of Money Order Funds— Indictment. 

An indictment under llev. St. § 404G [U. S. Conip. St. 3901, p. 2752], 
whicli provides generally that "every postmaster, assistant, clei'k or other 
person employed in or connected with the business or opérations of any 
money order office who couverts to his own use * ♦ * any portion 
of the nione.y order funds shall be deemed guilty 01= embezzlement," Is not 
sufBcient where it merely avers that défendant was a cleric employed in 
a money order office, and charges the offense in the language of the stat- 
nte, but it must, in addition, charge that the funds converted came into 
his possession by virtue of his employment, whlch is essential to the crime 
of embezzlement and to differentiate it from larceny. 

On Demurrer to Indictment. 

W. G. Whipple, U. S. Atty, 

J. W. House and Thos. T. Dickinson, for défendant. 

TRIEBER, District Judge. The défendant is indicted in two counts 
for embezzling 8383, money order funds. The first count is under 
Act March 3, 1875, c. 144, 18 Stat. 479 [U. S. Comp. St. 1901, p. 3675], 
and the second count under section 4046, Rev. St. [U. S. Comp. St. 
1901, p. 2753]. 

1. In the first count it is charged: 

"That lie did then and there willfnlly, felonîously, and unlawfully embezsle 
and appropriate to his own use in substation 4 of the post office of the United 
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States, located on Main street, in the city of Little Iloclv, in tlie state of 
Arlcansas, three btniflred and eiglity-tliree dollars inonoy order funds of the 
United States, of tho value of tliree hundred and eii^hty -three dollars lawful 
"mouey of the United States, a more partieular deseription of whieh is to tlie 
grand jurors unknown, contrary to the form of the statute," etc. 

This count does not allège that he was a clerk or employé of the post 
office, nor does it show how the money came into his possession. The 
act itself does not define the crime of embezzlement, and for this rea- 
son must be deemed to hâve been enacted by Congress to cover the of- 
fense of embezzlement as generally defined by the English and Ameri- 
can courts and statutes on that subject. In Moore v. United States, 
IGO U. S. 268, 269, 16 Sup. Ct. 294, 295, -iO L. Ed. 422, embezzlement 
is defined to be : 

"The fraudulent appropriation of property by a person to whom snch prop- 
erty has been intrusted or into whose hands it has lawfuUy corne. It differs 
froni larceny in the fact that the orit;iu!il takiiij; of the property was lawfnl 
or with the consent of the owner, while in larceny the felonious intent must 
bave existed at the time of the taking." 

As this count fails to show that he was an employé or that this money 
came lawfully into his possession by virtue of some employment, it is 
clearly bad. 

The identical question now before the court, under the same statute, 
was before the Suprême Court in Moore v. United States, supra, and it 
was there held that an indictment failing to allège that such sum came 
into defendant's possession in the capacity of a clerk or employé, al- 
though the indictment charged that he was such a clerk, was fatally 
defective. That décision is conclusive of this case, and for this reason 
the demurrer to the fîrst count must be sustained. 

2. In the other count, which is based upon section 4046, Rev. St., the 
charge is that the défendant ''was then and there a post office clerk of 
the United States, having in charge and being employed in, and being 
connected with, substation No. 4 of the post office of the United States, 
located on Main street, in the city of Little Rock, in the state of Arkan- 
sas, the same being a money order office, and did then and there while 
so employed knowingly, willfully, and unlawfully couvert to his own use 
a portion of the money order funds of the United States, to wit. the sum 
of three hundred and eighty-three dollars money order funds of the 
United States, of the value of three hundred and eighty-three dollars 
lawful money of the United States, a more particular description of 
which as to its being coin or paper currency or as to dénomination 
thereof is to thèse grand jurors unknown, contrary to the form of the 
statute." etc. It wiU be noticed that in this count the pleader also fails 
to charge that this money came to the hands of the défendant by virtue 
of his emplo3'ment in said post office, but it is claimed on behalf of the 
government that as the acts declared by section 4046, Rev. St., to es- 
tablish the crime of embezzlement are not only such as are usually un- 
derstood to constitute that offense, but cover many others which, in 
the absence of such a statute, vvould not constitute that crime, it is suf- 
ficient for- the indictment to follovv the lânguage of the statute, and, as 
the statute does not say that the money must hâve come to his hands as 
an employé, it is not necessary to charge it in the indictment. 
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While the courts bave often hckl that an indictmcnt for a statutory 
offense is sufficicnt if the offense be cbarged in tlie words of the stat- 
ute, tbis rule bas its quabfications. In Evans v. United States, 153 U. 
S. o84, 587, 14 Sup. Ct. 934, 93(j, 38 L. Ed. 830, the court said: 

"A rule of crimlnal pleadiiig wbicli ïit one timc obtained in sonw of tlie cir- 
cuits and perliaps received a qualilled sauction from tliis court lu United 
States V. Mills, 7 Tet. 138, 8 L. Kù. G3G, that an indi<-tnient for a statutory 
misdenieanor is sullieient if the offense lie cliarsed In tlio words of the staïute, 
must under more récent décisions be liniitcd to cases where the words of tiie 
statuto thoniselves, as was said by tliis court in United States v. Carll, ]05 
U. S. Cil, 612, 26 L. Ed. 1135, fully, direetly, and ex]ii'essly, witliout any uncer- 
tainty or anibiguity, set forth ail the éléments necessary to constitnte the of- 
fense inieiidcd to be punished. The crime must be cbar,!j;ed witii ]irecision 
and eertainty, and every ingrédient of whicli it is composod iiiust l.e accnrate- 
Iv and clearlv alleged. United States v. Cook, t7 W,-ill. :1(;S. 174. 21 U. Kd. 
.■^aS ; Xînitod States v. Cruikshank. 02 U. S. 512. .'■>.-)S, 2:i L. Kd. r,S8. The fact 
tbat the statute in question, read in the liglit of llie conniioii !aw and of other 
statutes on the like matter, onabled 1lie court to infei- the intent of tlie Légis- 
lature, does uot dispense with the necessity of alleging in tlie indi('tiuoiit iill 
fhe facts necessary to bring the case witliin that intent. Kvon in tlio cases ol' 
niisdenieanors, the indi(-tnient must be free from anibiguity and leave no doubc 
in the niiiid of the aceused and the court of the e.vact offense intendcd to be 
charged, uot only that the former ma.v laiow what lie is called upon to meet, 
but that uiion a ple.a of former ac(piitt.'il or conviction the record may show 
with accuracy the exact offense to which the plea relates." 

Abbougb tbis count charges that the défendant was an enipîo\é of the 
po.st office and that bc convertcd the money order funds of tlie United 
States, the j^roperty of the United States, it fails to allège that the 
money came to bis bands by virtue of bis employment. The mère fact 
that a person is an employé in one department of a comnion establish- 
ment does not make it embezzlement if be feloniously .stcals propert}- 
under the control of another employé of the same establishment, tm- 
less the property itself was lawfully placed in bis bands and tbereafter 
by him unlawfully convertcd. An employé of a post office engaged 
in the distribution of the mails solely, who feloniously steals money 
out of a drawer in which are kept the money order funds in charge of 
another clerk, is guilty of larceny, but not of embezzlement ; for, al- 
though be was an employé of the post office, the money stolen did not 
come to bis possession by virtue of bis employment nor with the consent 
of the owner, without which there can be no embezzlement. Aside from 
tbat fact, an acquittai of tbis charge could not be pleaded in bar to an- 
other indictmcnt for the same offense, which charged that tbis money 
came into his possession by virtue of bis employment and was by him 
unlawfully convertcd to his own use. The indictment in Moore v. 
United States, supra, was under another statute. Still a careful ex- 
amination of the opinion of tbat case establisbes the rules of law which 
are as applicable to tbis statue as to the other. As was stated by the 
court in United States v. Cruikshank : 

"It is an elementary principle of crimina! pleading that where the défini- 
tion of an offense, whether it lie at conimon law or by statute, includes generic 
terras, it is not .sufficicnt that the indictment shall charge the offense in the 
same generic ternis as in the définition, but it must state the spei:ies. It must 
descend to particulars. The object of the indictment is, flrst, to furnish the 
aceused with such a description of the charge agaiust him as will euable him 
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to make his défense and avail himself of hls conviction or acquittai for protec- 
tion agalnst a furtlier proseeutioa for tbe same acts ; and, second, to inform the 
court of the facts alleged, s6 tliat ît may décide whetlier they are sufflcient 
In law to support a conviction if one sliall be had. For tliis facts are to be 
stated, not conclusions of law alone. A crime is made up of acts and intent ; 
and tliese must be set forth In, the Indietment with reasonable particularity 
of time, place and clrcumstances." 92 U. S. 558, 23 L. Ed. 588. 

The demurrer to the second count must also be sustained. 



ALLIS-CIIALMERS CO. v. IKON MOLDERS' UNION NO. 125 et al. 
(Circuit Court, E. D. Wisconsin. December 11, 1906.) 

1. INJU.^CTION — StrTKES — iKTtEFERENOE WITH EMPLOTEF.'S BUSINESS — CoN- 

CEKTED Action by Stbikeks— Labob Union. 

Indirect interférence by a labor union witli the employer's business dur- 
ing a strike by preventiiig liim from obtaining worlfinen by means which 
do not amount to coercion is not unlawful, so long as the iwrpose of the 
combination is inerely to secure the legitlmate advantage and économie ad- 
vancement of the members, and not to injure the employer, although harm 
may incldentally resuit to him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 172, 
174, 175; vol. 10, Conspiracy, §§ 7-11, 55, .56; vol. 35, Monopolies, § 10; 
vol. 34, Master and Servant, i 1283 ; vol. 45, Torts, §§ 4, 13 ; vol. 46, Trade 
Unions, |§ 5, 6.] 

2. Same— Violation of Injunction. 

A labor organization, or its odicers, or a commlttee wldch sélects mem- 
bers to act as plekets during a strike, may become responsible for the un- 
lawful acts qt such pickets or their violation of an injunction, although 
they were instructed in good faith to observe the injunction, and do no 
unlawful ac*t where with knowledge that the instructions hâve béen dis- 
obeyed by particuiar persons tliey are still kept in the service. 

[Ed. Note. — For cases Tn point, see Cent. Dig. vol. 27, Injunction, §§ 493, 
485.] 

B. Conspiracy— Purpose—Lawful Act. 

A conspiracy to do an act jnay be unlawful, although the act, if done by 
a single person, would be lawful. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 2.] 

4. Injunction— Violation by Strikebs— Picketing. 

The action of pickets estabiished by strilvers may nniount to coercion and 
intimidation of workmen of an employer, and a violation of an Injunc- 
tion against the use of such means although no not is done which wouid 
be unlawful if done by a single individual wliere the niere number of pick- 
ets acting together and their persistent following of the workmen to and 
from their work day after duy fov montlis is in itsf'lf a constant threat 
producing fear and alarm nmong the workmen. 

5. Same— Intimidation or Woekmen. 

A simple request to do or not to do a thing. mndc by one or more of a 
body of strikers under circumstances ealculated to convey a threatening 
intimidation, with a design to hinder or obstruct workmen, Is unlawful in- 
timidation, in violation of an injunction against the use of such means, 
and not less obnoxious thau the use of physical force for the same pur- 
pose. 

6. Same— Interférence with Emploïer's Business by Strikers— Picketino. 

The constant maintenance of piel^ets by strikers after repeated acts of 
violence, the use of abusive epithets, and the création of an unfriendly at- 
mosphère surroundiug workmen by such pickets, eoustitutes a conspiracy 
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for tlie purpose of willfuUy or maliclously iiijuring the business of the 
employer, within the meaning of Rev. St. Wis. 1898, § 4406a, wliich makes 
suc'h a eonspiracy a crlminal offense, and is a violation of an lujunctlon 
against sucli eonspiracy. 
7. Same—Contempt Pkoceedings for Violation— Uninookpobated Trace 
Union. 

A trade union in Wisconsin, wliicli is merely an assemblage ot persons 
not given the right by statute to sue or be sued in its coinnion naine, can- 
not, as such, be flned for eontempt for violation of an injunction, althougli 
it was made a party to the suit by name, and a gênerai appearance was 
entered for it. 

In Equity, On proceedings to punish for eontempt. 

Turner, Hunter, Pease & Turner (W. H. Timlin, of counsel), for 
complainant. 

Rubin & Zabel, for défendants. 

SANBORN, District Judge. The original bill was filed Jvme 16, 
1906, by complainant, a New Jersey corporation, for convenience call- 
ed the company, for an injunction, against fonr tinions of iron molders 
in Milwaukee and South Milwaukee, and some of their officers and 
rhembers, to restrain tliem from obstructing complainant's business 
by coercion, intimidation, or violence, in a number of ways, as (1) 
procuring workmen to quit; (3) coercing apprentices to break their 
contracts of service; (3) preventing workmen from entering the com- 
pany's service; (4) coercing the company to discharge or not employ 
workmen; (5) aiding any eonspiracy or combination to obstruct the 
company's business; (6) assisting, aiding, or abetting any of such 
acts ; ( 7) also restraining picketing, patrolling, or guarding the streets, 
gâtes, and approaches to the company's shops, to intimidate or coerce 
workmen or seekers for work, and congregating in the vicinity to in- 
timidate or coerce workmen; (8) interfering with or molesting work- 
men or those seeking work; accompanying, following, talking to or 
going to the homes of workmen against their will, or going to their 
homes to intimidate them to quit work or enter employment, or in- 
timidating or threatening their families; (9) restraining boycotting 
any person doing business with the company; (10) in any way men- 
acing or obstructing the company in prosecuting its business. 

The four iron molders' unions made défendants are voluntary as- 
sociations of workmen, associated in the usual manner of trade 
unions, but doing no business in the ordinary way of buying, selling, 
trading, or dealing wtih property or money. Thèse unions are made 
parties by name ; ail the members not being joined, nor one or more 
members joined as representing ail the members. An answer was 
filed July 6, 1906, purporting to be on behalf of the four unions, and 
ail the individual défendants. There is no statute of Wisconsin pro- 
viding for bringing actions against such voluntary associations as 
thèse, except that section 2601 (Rev. St. 1898), provides that when 
the question is one of common or gênerai interest to many persons, 
or when the parties are very numerous, one or more may sue or dé- 
fend for the benefit of the whole. Union No. 125 contains about 
1,000 members. 
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Averments of the Bill. 

The bill allèges in substance as follows: 

The défendant unions are members of a national organization called 
"Iron Molders' Union of North America," and subject to its con- 
stitution and rules, and the membership of the unions is made up of 
molders and coremakers. The défendant unions hâve formed a con- 
spiracy to destroy the company's business, unless it will assent to their 
terms. AU the défendants are members of the unions, except O'Leary, 
who is an officer to said National Union, and he has been aiding and 
advising défendants in such conspiracy. There are a large number of 
manufacturers in and about Milwaukee who employ iron molders and 
coremakers. Défendant Schwab is the business agent of the unions, 
and has direction and command of their members, and has acted as 
their agent in their negotiations with the employers. 

A conférence committee of the unions, composed of défendants 
Schwab, Hanna, Harbricht, Katzbaun, Winkler, and Morz, was au- 
thorized by the unions, and other défendants, except O'Leary, to 
demand certain things of the employers, to be embodied in wfitten 
contracts for a defînite period ; the demand was made, and thé Com- 
pany increased wages to an amount exceeding the sums demanded, 
but refused the other demands. Thereupon, and on May 2, 1906, 
défendants struck, and left the company's service, and a gênerai mold- 
ers' and coremakers' strike occurred in other shops in Milwaukee 
county, whiçh is still on. 

The object of the strike was the control of the employment of 
molders' apprentices, handy men, superintendents and assistant super- 
intendents in Milwaukee, West Allis, and South Milwaukee, and to 
prevent any such mechanics from working at their trade in said cities 
without first becoming members of the unions. Upon the strike being 
inaugurated, the company's striking employés and other union core- 
makers and molders gathered around the company's place of business, 
and put in force what is commonly known as the "system of picket- 
ing," and began a systematic course of intimidation of the company's 
workmen and other foundrymen in said cities, for the purpose of pre- 
venting nonunion workers from remaining in their employment ; and 
such workmen were stopped and warned by the pickets and others not 
to return to work. That the picketing is still maintained, and the de- 
fendants and their associâtes and other pickets hâve assumed a men- 
acing and threatening attitude toward the company's workmen going 
and coming from their work, hâve assaulted and beaten some of its 
workmen, and pursued such course of intimidation. That the com- 
pany's workmen and other foundrymen hâve become frightened and 
intimidated, and refuse to continue work unless the company furnish 
them with spécial guards or take other précaution to protect them, 
and some of the company's workmen who are anxious to continue work 
hâve remained away because of their fear of the pickets, strikers, 
and their associâtes, resulting in irréparable in jury to the company. 

The company has requested the service of other workmen, and a 
large number hâve sought its employment, but were intercepted by 
said défendants and their pickets and associâtes, and induced and 
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■coerced by threats and intimidation and unlawful persuasion not to 
enter such service. That défendants hâve entered into a conspiracy 
to inflict injury to the company's business, and coerce it into the ex- 
écution of the agreement referred to; and, in furtherance of the con- 
spiracy, hâve maintained the picketing System, causing the company's 
premises to be surrounded by some of the défendants and others 
combining with them, who hâve daily intercepted and approached the 
company's workmen and persons seeking its employment, and by 
threats of personal violence, assaults and batteries, intimidation, and 
unlavi'ful persuasion hâve induced the workmen to leave their employ- 
ment or refuse to take it. That the picketing system, in connection 
with physical violence so inflicted, bas terrified the company's work- 
men and intimidated those seeking employment who would otherwise 
hâve entered its service, whereby the company bas been deprived 
of the services of a large number of persons who would otherwise 
hâve entered its employment, and it bas been unablé to secure work- 
men, and greatly injured thereby. That défendants in maintaining 
the picketing system are acting together under the direction, instiga- 
tion, and advice of O'Leary and Schwab and the officers and managers 
of the unions, for the common purpose of injuring the company's 
business and terrifying its workmen, and coercing it to exécute said 
agreement; that défendants and others associated with them are 
surrounding its premises, are engaged in altercation with its em- 
ployés, call them vile names such as "scab" and other opprobrious 
■epithets, threatening their personal safety unless they cease work, and 
are intimidating, terrifying, and coercing them in numerous ways, 
especially by following them to their homes against their will; and 
that some of the workmen hâve quit work, and others are so intimidat- 
ed that they are about to do so ; that the company bas had, and now bas, 
în its employment a large number of apprentices learning the mold- 
ers' trade, some of whom hâve a long time and others a short time to 
work. Some of them are quite skillful mechanics, and are under con- 
tracts in the company's service. Défendants combined and conspired 
to induce apprentices to break their contracts, and quit the company's 
service, and to that end bave sought interviews with the apprentices, 
persuading them to leave their work, made promises of émolument to 
them if they would do so, and ofïered to affiliate them in some way 
as members of the unions. Such efforts to induce apprentices to 
quit are being continued, and complainant fears that they will be 
successful. 

Boycotts of persons contracting with the company through the 
United States are alleged, and the company will be unable to complète 
its contracts with its customers if the interférence and obstruction 
of its business by the défendants continue, resulting in great and ir- 
réparable loss and damage to the company. The company is neces- 
sarily obliged to employ skilled mechanics other than molders and 
coremakers, whose employment is dépendent upon the foundry prod- 
uct; and, if such skilled mechanics are prevented from doing their 
work by défendants, the company's business will be crippled and 
seriously injured, to its great damage. By reason of such conspiracy. 
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the Company has been prevented from carrying- on its business in the 
ordinary way, and it is heing injured by the acts of défendants. Other 
allégations amplifying the foregoing are contained in the bill. It 
charges, in addition to damages which cannot be cstimatcd, $10,000 
actual damages. 

A temporary restraining order was granted npon the bill and ac- 
companying affidavits. The défendants answered, substantially dcn}- 
ing ail the allégations of the biil rclating to conspiracy, intimidation, 
and coercion. L^pon the hearing for a preliminary injunction, it was 
denied on the gronnd that the equity of tlic bill was substantially denicd 
by the défendants. 

Supplemental Bill and Proceedings Thereon. 

On September 11, 190G, complainants filed their supplemental bill, 
which, after alleging the gênerai object and purposc of the original 
bill, avers acts of the défendants sulDsequent thereto substantially as 
foUows : 

Défendants hâve continued, kept up, and attempted to carry out the 
unlawful conspiracy set forth in the original bill, and bave committed 
many acts of intimidation and violence at varions dates from June ^ô 
to September 6, 1906, in ail, 17 in number. Thèse particular instances 
of unlawful conduct cover personal abuse and violence, intimidation, 
assaults, threats of personal violence and othervvise, coercion, etc. It 
is alleged: That there were many other like assaults and batteries, 
threats of personal violence and abuse of workmen, and that the pickets 
are still continued, and that ail of said défendants bave aided, counte- 
nanced, and advised such unlawful acts, which were committed with 
their active co-operation, countenance. and consent, and often in their 
présence, in aid of the common design or conspiracy. That workmen 
were beset, surrounded by pickets, threatened, intimidated, coerced, 
assaulted, and beaten. Défendants, by threats and persuasion, bave 
induced the apprentices to break their contracts and leave the compa- 
ny's employment. In regard to boycotts, it is alleged that the Com- 
pany had contracts with persons and corporations in Chicago and 
Bufïalo, and that such corporations were notified by the Iron Molders' 
Union of North America to stop working on the company's work. 
Such boycott is still being carried on and in force. 

An injunction is prayed for as in the original bill. The supple- 
mental bill was supported by a large number of affidavits. 

On September 31, 1906, the défendants answered the supplemental 
bill, denying generally ail of its allégations, and alleging that it was 
the purpose of the company to coerce the défendants to return to work, 
and that it has given out that it would not employ any of the défend- 
ants so long as they were members of the union. Tliey also deny 
conspiracy, confederacy, or unlawful acts of any kind, or that they 
bave employed violence, threats, or intimidation upon workmen or 
apprentices, and deny ail the acts of violence alleged in the supple- 
mental bill. They allège that the records of the police and criminal 
courts of Milwaukee will show that the conduct of the molders on 
strike has been proportionally better than that of the rest of the com- 
munity, while the records of the men employed to take their place bave 



160 150 FEDEIIAL RErOETBR. 

been proportionally worse. In regard to the boycotts alleged in the 
supplemental bill, they deny that the company bas been boycotted, and 
that tbere is any conspiracy to boycott any of its contractors, and that 
défendants hâve no knowledge of any such action taken by union 
molders in other cities. The only way that other unions know of the 
strike in Milwaukee is through appeals for financial support, and that 
défendants and their associâtes and the unions bave not asked a single 
person outside of Milwaul<:ee to aid them in their strike, except finan- 
cially, or to refuse to worl< upon any of the company's contracts wlier- 
ever found. 

Défendant O'Leary, as to the alleged boycotts, answers: That 
complainant bas been sending its work to varions foundries, and com- 
plaints b.ave been made by union men in such shops, who refuse to 
work thereon, but they were in each instance advised to continue work 
upon the same, but in spite of such orders in many instances refused 
to work, and threatened to strike. That in ail instances where men in 
other cities bave refused to work on the company's contracts, it has 
been donc solely by reason of the moral interest manifested in défend- 
ants, and by reason of their belief, as by them expressed, that by doing 
such work they defeated the purposes of the strike, and that the giving 
of financial aid when they were doing work that properly belonged to 
the défendants was in violation of the principles of the molders' con- 
stitution, and their ideas of American manhood. That complainant 
has made it a practice to offer work to shops where they knew union 
men were employed, and where their work was refused, for the sole 
purpose of causing a strike, so that the number of men receiving bene- 
fits would be so great that tlie strike would thereby be lost by reason 
of the inability of the organization to pay the benefits. 

The défendants submitted a large number of affidavits in a gênerai 
way, denying the allégations of the supplemental bill. In regard to 
the alleged boycott, the afïidavit of James Brown, submitted on the 
part of défendants on September 21, 1906, states that in no instance 
was work coming from the company's shops refused because of any 
threats, coercion, or intimidation on his part or of any of the Chicago 
union men ; that the company has two foundries in Chicago, and that 
the union molders in such shops are on a strike, and tbere are other 
shops in Chicago also on a strike ; that tbere bave been no communica- 
tions between the Milwaukee and Chicago unions except in respect 
to financial aid ; that tbere is no combination or conspiracy to refuse 
to do work upon Allis-Chalmers patterns or contracts; that it is true 
that union men in Chicago hâve refused to work upon patterns coming 
from the company's shops and also coming from other struck shops ; 
but that said refusai was not caused by reason of the Milwaukee strike, 
but because of the Chicago strike. Until recently, déponent says, he 
has advised the men to continue upon such work, and they worked 
under protest until about the middle of August, when they resolved 
that they would not work upon any struck work ; that it was deponent's 
duty to inform the shops of the position that the men took; and that 
in soine cases the employers discontinued doing such work. Déponent 
did nothing more than call the attention of the workmen to the fact 
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that they were doing struck work, and the workmen refused to 
further work upon the same, whereupon the employers discontinued 
the work of their own will. 

On the motion for a temporary injunction founded upon the sup- 
plemental bill and affidavits, the court deHvered an opinion at considér- 
able length, stating that the first injunction had been denied, because 
the défendants had put in issue ail the averments of the bill and pre- 
sented a large number of affidavits which traversed the essential fea- 
tures of the company's case. After stating the right of the défend- 
ants to strike, their right to combine and work together for better con- 
ditions, and that the company had a corresponding liberty as to whom 
it would employ, how its work should be donc and its business be con- 
ducted, the right and liberty of the nonunion men, the court, in its 
eighth and ninth propositions, stated the law as follows : 

"Eighth. Défendants hâve the right to discuss or argue in a peaceable way 
with new employés whether they should work for the complainant. They 
may persuade them, if they can, but hâve no right to use force, threats or 
violence, nor to strengthen their appeal by a show of numbers. Persuasion 
by force of numbers amounts to intimidation. The new employés, or those 
seeking employment, bave the absolute right to go and corne as they please 
without fear or molestation and without being compelled to discuss or 
argue, unless they are pleased so to do. No man is to be insulted or harrassed 
because he chooses to work. No man is so humble as to be beneath the con- 
sidération of the court, and no eombination of meu so strong as to be above 
the law. 

"Ninth. The défendants hâve no right by threats of strike or other hostile 
methods, to interfère with the business relations subsisting between the 
complainant and any other foundry or establishment. Such a boycott to 
cripple the business of the company would be indefensible and odious in the 
sight of the law." 

An injunction was granted restraining the défendants, as follows: 

"(1) From in any manner interfering with, hindering, obstructing, or 
stopping the business of the said company complainant, or its agents, servants. 
or employés, in the maintenance, eonduct, management, or opération of its 
business. 

"(2) From eompelling or ihducing, or attempting to compel or induce by 
threats, intimidation, force, or violence, any of the said company's employés to 
fail or refuse to work for it, or to leave its service; 

"(.3) From preventing, or attempting to prevent any person or persons by 
threats, intimidation, force, or violence, from freely entering into or con- 
tinuing in the said company's service. 

"(4) From doing any acts whatever in furtherance of any consplracy 
or eombination to interfère with or obstruct the business of the said com- 
pany, its offlcers, agents, or employés. 

"(5) From congregating upon or about the company's premises or the 
streets, approaches, and places adjacent or leading to said premises, for 
the purpose of Intimldating its employés, or preventing or hindering them 
from fulfilling their duties as such employés, or for the purpose, or in such 
manner as to induce or coerce by threats, violence, intimidation, or persuasion, 
any of the said company's employés to leave its service, or refu.se to enter its 
service. 

"(6) From maintalning at or near the premises of said company any 
picket or pickets in a tbreatening or intimidatiug manner. 

"(7) From interfering with the said company's employés in going to and 
from their work. 

"(8) From going singly or coUectively to the homes of said company's 
employés for the purpose "of Intimidating or threatening them or coUectively 
persuading them to leave its service. 
150 F.— H 
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"(9) From enforcing, maintaining, or aiding any illégal t)oycott against the 
said Company, its agents or employés. 

"(10) From endeavorlng to illegally induce people not to deal -with the said 
Company, its agents and employés; which commands and injunctions you 
are respectively required to observe aud obey." 

In regard to picketing, the court, in its opinion granting the in- 
junction, stated that too many men had been employed for that pur- 
pose. The striking workmen hâve a right to discuss in a friendly way. 
or argue witli the workmen who are employed by tlie company, but 
when five men argue with one, that is a show of power as distinguished 
from persuasion; the sensé of power takes hold of the five men while 
thé other is oppressed by fear. If peaceable picketing is to be con- 
tinued, as the complainant recognizes it may be, in the form of the 
injunction presentcd, the court suggested that the two men who repre- 
sent the imion, and who stand at the gâte for the peaceful and honor- 
able purpose of discussion, be recognized by some badge. This sug- 
gestion was adopted by the défendants, and a badge in the form of a 
ribbon was at first adopted, and then some 200 white buttons were 
ordered and were worn by the pickets. After some discussion in re- 
gard to picketing and badges, the court said that he had no idea of 
putting such suggestions in the order; it was a mère extrajudicial 
suggestion for what it might be worth. The badge confers no au- 
thority whatever; it is a mère adjunct for the purpose of identifying 
the men who hâve been placed there by the unions, so that everybody 
might know who they are. The injunction reaches the men absolute- 
ly, and it reaches the man with a badge on if he does not comply with 
the terms of the injunction. A badge is no assurance to cover any 
violence or intimidation on his part. It is only so that if anything 
transpires, the man who is assaulted by a man with a badge on can 
identify him as a picket. That was a mère extrajudicial suggestion; 
it has no bearing. It may be entirely ignored by the parties. They 
are under no obligation to act upon it. The suggestion is predicated 
upon the theory that the injunction recognizes personai picketing; if it 
did not, it would be utterly idle. 

Proceedings on Application to Punish for Contempt. 

On October 23, 1906, complainant filed its pétition, citing the de- 
fendant unions and certain of the individual défendants and others, 
alleged to hâve aided and assisted them, to show cause why the^^ 
should not be punished for contempt in violating the injunction of 
September 34th. The pétition allèges that the persons cited hâve 
violated the injunction by interfering with, hindering, obstructing, 
and stopping the company's business, and hâve prevented by threats, 
intimidation, force and violence persons from freely entering its serv- 
ice; have c'ongregated upon and about the company's premises for the 
purpose of intimidating its employés, and have coerced workmen and 
those seeking work, by threats, violence, intimidation, and persuasion 
from remaining in or entering its service, have interfered with its 
employés going to and from their work, and by doing various other 
acts covered by the injunction by way of combination, conspiracy, boy- 
cotting, obstruction, coercion, intimidation, and violence. 
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The pétition sets out parts of the testimony given by varions of the 
défendants in other proceedings in the state court. The défendant 
Henry Harbicht, at one time président of Union No. 13.5, testified 
substantially as follows : The union appointed a strike committee 
to conduct "the strike, consisting of members of the unions, also a 
labor committee to find employment for the strikers, a committee on 
the foremen in the foundries, consisting of William Schwab. That it 
was the purpose of the committee on foremen to see the foreman in 
the shop who had taken out an honorary card, and was acting as fore- 
man, and to notify him that he was still subject to the constitution, 
and to remind him of the provisions of the constitution, requiring the 
foreman staying at work not to instruct strike breakers, and that if 
they did teach others how to do the work of the strikers they would 
be undermining their brother members. That it was the purpose of 
the strikers to show the men who came to take their places that the 
strike was on and the purpose of it, so that they would not take the 
place of the strikers, and to show the laboring men that the instruc- 
tions of the pickets were to speak to any man who would try to take 
the place of the strikers, and to persuade them not to do so. That if 
a coramon laborer should corne into the shop to work, it was the 
business of the strikers to try to induce that man not to work. That 
this was his personal view, and he supposed others. "The strikers 
simply try to get the man into the organization, and if that prevents 
the employer from running his shop, it is immaterial to me whether 
he closes up or not. The object of trying to get the foremen and other 
workmen away and to prevent common laborers from doing the work 
is to prevent them from being skinned by capital. The reason of 
preventing common laborers from taking the place of the molders was 
that they would be breaking the strike, and were doing wrong by doing 
so. Common laborers hâve never been instructed to go out. I per- 
sonally believed in it as well as others. If we can get the men doing 
work to understand that they are doing injustice to the men that hâve 
asked for better conditions, it is immaterial to me, individually, wheth- 
er the foundrymen grant the demands or whether they go out of busi- 
ness. If we can prevent the employers from getting other labor to 
take our places, they will either go out of business or grant our de- 
mands. I believe that is what we are trying to do." He further testi- 
fied that he knew it was illégal to solicit apprentices to break their 
contracts. That a number of apprentices were out from West AUis 
and joined the union. The rules of the union do not allow them to 
take any apprentices unless they bave served four years. 

William Schwab, another défendant, testified before a commissioner 
in the state court that the strike bas been conducted under the direc- 
tion of the unions by joint agreement among them. There bave been a 
number of prosecutions, breaches of the peace, and assaults and bat- 
teries since the commencement of the strike, and the money that was 
used to pay the fines may bave been drawn from the funds ofthe 
union ; that is, taken care of by the , strike committee consisting of 
John Lutz, Michael Katzbaun, Êd Scaife, George Lennon, and Wil- 
liam Kœnig, who had authority to draw the money and pay the fines, 
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at tiieir discrétion; collections being taken up among the men for that 
purpose. The union furnished counsel to défend men charged witli 
crime in connection with the strike. Pickets are selected and direct- 
ed by strikers who were formerly in the shop which is picketed. The}- 
hâve a marshal who has charge of placing the pickets. The men are 
designated by having their names put on a blackboard at headquar- 
ters. Witness had charge of reasoning with the assistant foremen 
in the shops. The apprentices came up voluntarily before the strike 
committee, and, after that meeting, a number of apprentices from the 
company's shops quit. The arguments witness used with the assist- 
ant foremen who were holding honorary cards were that they were 
amenable to the laws of the organization, and referred them to those 
laws. He told them- that they had no right to work with a card in 
their pockets. The interviews did net resuit in taking the men out 
or surrendering their çards. The men said they thought they were 
doing nothing wrong; that the)' Could be of more use to the union 
inside than outside the shop. Witness did not know what they meant 
by that. Union cards were issued to apprentices on strike, and a 
number of them were initiated. They had no record that thèse men 
had worked at their apprenticeship four years. The union has the 
right to initiate, whether they hâve been apprentices four years or not; 
but that is not stated in the constitution. Witness had been informed 
that théir contract of apprenticeship was not légal, and it was up to 
the apprentices to break their contract or not. He knew he had no 
right to advise them to break their contract; thought it was proper 
for members of the union to instruct apprentices under what condi- 
tions they might be working in the future. As to whether it was to 
encourage them to break their contract, they must take it as they saw 
fit. The reason why they wanted the apprentices out of the struck 
shops was that they would probably be aiding the firm in making con- 
ditions which in the future they would bave to work under; in other 
words they would be aiding the firm in breaking the strike by doing 
the work and urging others to do the work. As to whether the unions 
or the striking molders sanctioned the breaking of the contract by 
the apprentices, that was up to the apprentices. The boys are re- 
ceiving a benefit every week which is upholding them, so far as get- 
ting a part of their living is concerned. About 50 apprentices hâve 
been received into the union since the strike. 

John Lutz, another of the défendants, testified in the state court 
that he was a member, a trustée, and vice président of Union No. 135, 
a member of the conférence committee, treasurer of strike benefits, 
and on the strike committee; looked after the business around the 
courts. "The business of the strike committee was to see that the 
strike was properly conducted, that the men should keep the peace, 
see to the pay rolls, that the money is paid out right, and everything 
kept in order. I think it is right, as far as my judgment goes, for 
men to strike to compel the employer to stop running his shop on 
piecework, and do everything in their power by peaceful persuasion 
by argument with people, wlio want to work, and are working, to 
prevent the employer from running the shop unless he will run it 
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wîthout piecework. I believe, as a union inan, that the union men 
hâve a riglit to induce handy men not to vvork. I do not believe they 
hâve the right to induce the common laborers not to work. We hâve 
nothing to do with them. The strike is for shorter hours and better 
conditions and increased wages ; and, also, to secure a contract so that 
things would run smooth and there wotild be no trouble." As to the 
apprentices, he testified that they came up to the hall, and he and 
Mr. O'Leary spoke to them. lie stated to them the conditions under 
which he had worked years ago, and when he got out of his time he 
got $S3 a day. After they organized, the amount was advanced from 
$1 to a $1.50 more a day, which are the conditions they hâve to-day, 
and the conditions they want. "This was donc to show them what 
prospèrity we had since we hâve been organized, and that we could not 
gef this kind of wages without organization. I wanted the apprentices 
to know what I had to work for when I got out of my time, and what 
they would work for when they got out of their time, if we were in 
existence." O'Leary talked to the boys, asked them what they wanted, 
and lots of them jumped up and said they wanted to be with him ; 
"when are you going to take us out," and such remarks. Forty 
apprentices were there, and from every shop in the city. Witness 
did not know how they got there together. The boys Stated to Mr. 
O'Leary and himself to let them know when they wanted them. Most 
of them came out. They hâve been ail receiving strike benefits, $5 
a week^-money contributed for that purpose by the unions, différent 
locals throughout the country, 

The pétition states that another witness, nof a 'party to this suit, 
testified that the underlying idea of the strike vvas that if the strikers 
could keep people from doing the strikers' work^ the business would 
hâve to stop, and the employers would bave to accède to the strikers' 
demands. That bas been the struggle right along. If the foundrymen 
can get machines or men to take our places, the strike will be lost. 
"I considered it lawful to interfère with the employer's business in 
this way." This testimony is referred to, because it states in a con- 
cise way the position of the strikers, as shown by the testimony taken in 
thèse proceedings. 

The pétition further shows that the picketing or patrolling had 
been kept up since the injunction. for the purpose of threatening and 
intimidating workmen and those seeking work; the method of main- 
taining the System being more particularly shown by the affidavits 
accompanying the pétition. It is further stated in the pétition that va- 
■rious acts of violence committed by pickets, and those associated with 
them, and in some cases by persons unknown, occurred at varions 
dates after the making of the injunction, as follows: September 29th, 
Matthias Bednar was threatened and beset by a striker. October 
3d Frank Buck was threatened by three strikers ; one of whom told 
him if he did not stop work that they would split his head open. Octo- 
ber IGth John Burns, a spécial guard in the employ of the company, 
was threatened by two molders, one of whom said: "Never mind, we 
will get you yet." At the same time there were five other striking 
molders on the opposite side of the street — one of them named Kramer, 
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and another Paulsen. Octoher IGth Steve Chrobat was beset and 
sur rounded by five pickets, each wearing the btitton, and ordered to 
quit work or he woukl get his "blpck knocked off"; by reason of which 
Chrobat quit work. October 12th John Ciephich was followed to his 
home by four pickets, ane of whom struck him, and ail of them swore 
aty abused, and threatened him with bodily injury, to kill him and 
shoot him, and chàsed him from the car to his gâte. The next morning 
he was threatened; by five pickets with death and great bodily harm 
if he did not leave the employ of tlie company. October 12th three 
workmen of the company were stopped by seven op. eight pickets and 
told to stop working, and if they did not they would hâve their "blocks 
knocked ofï," and said employés quit work, fearing personal violence. 
October llth, 1906, threats were made to John W. Paroffski by four 
pickets with badges, and one of them struck him on the nose and 
knocked him down, and ail of them assaulted and kicked him violently 
about the body. October 8th Adam Nowak was stopped by three un- 
known men and informed there was a strike on, and one of them 
struck him a severe blow on the head. October 20th two apprentices 
were stopped by two pickets wearing buttons, and told tliat they must 
stop work, If they did tlot, the pickets would meet them again and 
show them what they had coming. October SOth Andrew Hordick, 
a molder in the company's employ, was going home accompanied by a 
guard, when tWo men wlio had been pickets approached within about 50 
feet, and callèd him and the guard "scabs" and other vile and obscène 
names. One of them threw two stones at the guard, and one of the 
pickets said : "We wiU ;kill old man Hordick, and we will get you too." 
At the same time three confederates of the pickets were near by and 
joined in the abuse and threats. 

The pétition further states that many précautions hâve been taken 
to protect the company's workmen, and that many of the workmen will 
not remain in its employment unless spécial guards are furnished to 
accompany them to and from their work. Others hâve quit work 
through intimidation and fear of their lives. The pétition sets out at 
length the attack on workmen at the Vilter Manufacturing Company's 
plant in Milwaukee by John Feeley, deceased, who was made a party to 
this suit, and made an afifidavit for the défendants. October 17th 
:Feeley and other vinion molders and strikers attacked three employés 
of the Vilter Company, as they were leaving the works at night. 
Feeley fired at one of thç workmen with a revolver, and the bullet 
went through his shoulder, and Feeley then fired at one of the guards 
named Johnston, and was immediately shot by another guard and 
killed, and the coroner's inquest found that the firing by the guard was 
justifiable homicide. 

The pétition further states the writing of the letter by the executive 
committee of Union No. 125 to James Aston, formerly a member of the 
union, and working for the company, stating that charges were prefer- 
red against him for continuons scabbing, and asking him to appear be- 
fore a committee for trial. The pétition further sets out at considérable 
length that the System of picketing is one of intimidation, oppression, 
coercion, threats, violence, and force, and that the unions and ail the 
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défendants hâve viulated the injunction, and mentions 20 spécifie in- 
stances of such alleged unlawful acts, as shown in tlie supporting af- 
fidavits, ail to the great damage and in jury of the company, and tliat 
stich acts wcre pursuant to the unlawful conspiracy and combination 
statcd in the bill. A rule to show cause was issued why certain of the 
défendants and othcrs not parties who were aiding, assisting, and 
confedcrating with défendants should not be adjudgcd guilty of con- 
tempt of the injunction. At the hearing 91 witnesses werc sworn. 
Much of the testimony relatcd to spécifie acts of intimidation and vio- 
lence alleged to havc bccn committcd b\- pickcts and othcrs, and con- 
sidérable testimony was given tending to rebut the évidence of such 
unlawful acts. 

The picket System : At the time of the strike a number of tlie strikers 
volunteered to do picket duty. i\ll the men on strike were requiredto 
call at headcjuarters once a day and register their namcs, and ail men 
not at -wovk were expectcd to do picket duty in turn. If tlicy do not 
register they get no strike benefits. The strikers receivcd S? per week 
strike benefits, which was paid by the International Union. Nothing 
additional was paid theni for picketing. The pickets at eacl) shop were 
in charge of a marshal and a captain. The captain posted on a black- 
board at headquarters each day the names of those who were to do 
picket duty the following day. Austin Slatter)- or James Boyle was 
captain of pickets at the Reliance .shops, Daniel Lonergan at the South 
Foundry, and George Andcrson, Sr., at West Allis. The marshals 
meet each day, and bave a chairman and secretary. One of the 
strikers was detailed to watch the office of the Foundrymen's As- 
sociation, which is an association of the employers. The office is on 
Mason street in the business part of the city. Pie, is placed there to 
interview persons seeking work as molders, explain to them that there 
was a strike on; that they were taking the bread away from the 
strikers, etc. He did not inform any one, or report as to any men 
going to get work, but told the workmen they ought not to take the 
strikers' places, and tried to persuade them not to do so, but did not 
follow them up. Generally they would ]Dromise not to go to work. 
He did not stop men against their will ; if they would not stop to talk 
with him he would not speak to them. After the injunction the pickets 
were instructed by their ofîficers not to lay hands on any one, or threaten 
them or interfère with them, and if they could not talk with them in a 
peaceable way to leave them. Instructions were given also before the 
injunction, but not so strict. No change was made in the plan of pick- 
eting after the injunction onlv as to the behavior of the pickets ; and 
the number of the pickets was somewhat less, partly by rcason of the 
men getting other work. Mr. Lutz. treasurer of the strike committec, 
gave instructions to the pickets to behavc themselves. The badges and 
buttons were furnished by the association. 

The strike committec; Michael Katzbaun is chairman. They give 
their whole time to the business of the strike, meeting every day. It 
has charge of the strike against ail the shops. It receives the money 
from headquarters to pay benefits, and also the local assessments to 
help the strike, and takes' orders for coal. Takes carc of the moneys. 
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The local assessment is 25 cents a day for ail who work, in addition to 
what is paid by the National Association. The committee hires and 
pays an attorney to défend the strikers in prosecutions against them. 
John Lutz is treasurer of the committee, and looks after the légal 
proceedings. The strike committee is the highest local authority as 
to the strike. John Lutz has paid ont of the local trcasury fines and 
costs of pickets and strikers who were convicted in the Milwaukec 
police court, with an agreement that the men could repay the mone}-. 
Some men bave paid their own fines. No fines are paid unless Mr. 
Lutz considers them to be in the right, and if he pays them, and tbinks 
they are not in the right, be insists on repayment. In the case of Wil- 
liam Henning, bis bail was deposited from association funds. Tbere 
is an attorney hired for any case coming before the courts. 

Picketing at South Foundry : Tbere were from 5 or 6 to 8, 9 or 
10 pickets around the works at the South Foundry, and some days as 
high as 15. They were generally in pairs. Guards are provided to 
attend the workmen to and from the street cars, 7 in number. The 
number of workmen so attended is 75 to 85. At the same time the 
pickets would be strung along the streets, from 2 to G or 7 together, 
and tbey walk along with the men and guards on the opposite side of 
the Street. The pickets did not talk with tbe men or attempt to do so, 
but would say "Scabs!" and use similar language. Some of the vvit- 
nesses put the number of pickets with buttons who get together in one 
place at the same time as high as 11. Otbers say 5, or 6, and sometimes 
8. Pickets to the number of 2 would approach workmen, and demand 
that tbey quit work, that they were "doing" the wives and children out 
of bread and butter, and if they didn't quit they would know tbe rea- 
son wby ; that they had no right to work there. Tbere are a f ew particu- 
lar instances of threats and violence on workmen at or near their homes 
by pickets and otbers who could not be identified. Many strikei's not 
wearing picket buttons congregate near the saloons at the South 
Foundry. When the workmen corne out they stand and look on ; 
sometimes there are pickets with them. One witness says he has not 
been called a "scab" hut twice since the injonction issued. The police 
force about the South Foundry has been increased since the strike from 
1 to 3. The policemen go with the workmen to the street car. One 
of the policemen testifies that he had not seen the pickets talk to 
workmen, or do anything wrong, but tbey would stand across tbe 
street, some of them, and some would follow them to the car. A pri- 
vate street car has been provided for tbe workmen for about two 
months. There was a boarding bouse for tbe workmen inside the 
plant; but ail the workmen left it in September, and hâve been going 
home since that time. 

On October 21th the défendants William Henning, and Jagodinski, 
and a màn not otherwise identified, except that he bas red hair, two 
workmen in charge of guards, left the South F'oundry for their 
homes. ITenning and bis two companions and four otbers were at a 
saloon near by. They ran out and Henning, Jagodinski, and the red- 
headed man came over to the workmen, calling out, "Can you speak 
to us ?" The men walked on without replying, and Henning shovcd or 
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crowded them off the walk. At the same time the other four persons 
walked along in the same direction on the opposite side of the street. 
Henning and the red-haired man called the workmen offensive names, 
and followed them several blocks to a police station, where ail went 
in, and one of the men said he wanted protection. Henning insisted 
that the workmen should be searched for concealed weapons'. The 
])olice lieutenant searched ail of the men, but found • no weapons. 
Henning then walked back to the works with the guard. When the 

other workmen quit about 5 o'clock, numbering about , they 

were attended to the street car by several guards. Henning, Tagodinski, 
and another picket named Frawley followed the men, and Henning 
said, "How do you do boys," and "Let us join the ranks." They in- 
terfered with the passing of the workmen to some extent, and then 
Henning insisted on searching one of the guards for a concealed 
weapon, and took hold of his clothinç. At this point two policemen, 
fearing there would be a fight, came up, and one of them took hold of 
Henning, and told him not to bother the workmen ; but he insisted 
on searching the man. The policemen shoved Henning off the walk, 
and he again insisted on the search, got into worJs with the police- 
man, and was arrested by him, taken to the police station, and after- 
wards tried in the police court. Jagodinski followed Henning and the 
workmen, but did not interfère with the latter in any way ; but after 
the arrest he took the picket button oft' frcm Henning's coat. The three 
men wore buttons. 

Another instance of intimidation at the ,South Foundry was the case 
of Stephen Chrobat, October 16th, when John Schmitt and two other 
men interfered with Chrobat when going home. Schmitt threatened 
him that if he did not quit work he would "knock his block off," and 
the others told him he had better "get out of there" or he would get 
hurt. Schmitt wore a picket button. Chrobat testified that he had seen 
pickets together at the South Foundry to the number of 7 or 8 in a 
bunch four or five times in the space of two months. Joseph Ciepluch 
was also stopped and threatened by pickets, and called "jack" and 
"scab," with plenty of profanity, while going to the car froni his work 
at the South Foundry, and afterwards assaulted by them at his house. 
This was October 12th. When he took the car, one of the pickets said, 
"Come quick, we will meet him down to his house." In going home 
the car went in a round about way, and when he got home attended by 
a guard, the union men were there. One of them, Gutkowski by name, 
but generally known among the workmen as "Levandrowski," took 
hold of Ciepluch, and one of the others struck him on the neck, but 
he got away and went into the house. The union men called the 
guard "scab" and other epithets. Gutkowski has continued to work as 
a picket since this assault. One of the union men was Joseph Vika, 
and another Jurowski, also called "Fitzsimmons" and "Blackie," be- 
cause he is a prize fighter. When Ciepluch was stopped near the 
foundry there were five other pickets looking on from the other side 
of the street. The next morning when Ciepluch was going to work, he 
met Jurowski while transferring cars, who threatened to kill him and 
shoot him. At the point of transfer there are a number of pickets every 



170 150 FEDERAL REPORTEE. 

day who threaten Iiim, telling him if he gets off and they get hold of 
him they will biirn him right there. As many as 10 pickets are seen to- 
gether at the South Foiindry. Ciepluch was convicted once for carry- 
ing concealed weapons. His testimony as to the affair of October 
12th was corroborated by that of the guard, Charles Cuschman. 

Picketing at ReHance Foundry, Chnton Street: On October 8th 
Adam Nowak, a workman, with another workman, was stopped by 
three men not wearing; badges or buttons, and threatened and assaulted 
by them. Thèse men could not be identified. John Holzbach testified 
that pickets hâve since the injunction followed him to the car nearly 
every night, and surrounded him until the car cornes. "Then they 
jump right on — just for a scare most hkely." A picket by the name of 
William Weimar called him vile names, not scab, but another word. 
Sometimes when the workmen corne out the pickets come up close, 
within two feet, and foUow them to the car. While waiting for the car 
they circle around, and make believe as if they wanted to get on, some- 
times jump on and ride half a block and get off. This has happened 
twice. The other times they stand around until the workmen get on, 
"then they give us the laugh." There are froni three to eight of the 
of the pickets. They don't say anything. Another witness testifies 
that a picket by the name of Thomas advised him in a friendly way to 
quit work, and said : "We will let you fellows work, but Holzbach, we 
are going to get him anyhow." He talked very gently. He informed 
Holzbach of this. He asked witness in a nice way to quit, talked very 
gently. 

Picketing at West Allis : On October 3d Frank Buck, a workman 
at West Allis shops, was waiting for a car for home, when two pickets, 
William Nielen and John or Albert Kubatski (one of the witnesses in 
this proceeding), and two other men "held him up," as he expresses 
it. Nielen asked. him if he was a workman, and knew there was a 
strike, and why he didn't go out. This was said in a quiet way. Nielen 
told Kubatski what Buck said, and Kubatski told him he had better 
quit work. One of the others shook his fist, and told him he had 
better quit before he had his head tied up, "before you bind your head 
together." Kubatski also told him in a quiet and friendly way, that he 
would meet him tomorrow night. The two other men were not identi- 
fied as pickets or molders. On November Ist John Durovy, a work- 
man, was abused and knocked down by two men, who took his overcoat. 
One of the men had been picketing, and wore a union button. His 
name was William Kirby. He was arrested under another name, 
Sebree. Kirby had been making a speech. Another witness says that 
boîh men had been pickets. On October ICth two pickets, Hasse and 
Andrew Paulsen, requested to speak to four men about to enter the 
employ of the company, and Hasse said, "We will fix you yet." Paul- 
sen said, "Don't say that." Paulsen testified that he understood Hasse 
did not intend to make a threat, but to intimate that they would com- 
municate with them later on. There were five other persons on the 
opposite side of the street near by, two of them pickets. A man wear- 
ing a picket button told an apprentice : "You hâve a good licking com- 
ing if you don't quit." This was in October. The man was drunk. 
Saw him sober afterwards, when he said notliing. 
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The right to strike for any cause or no cause is clear and fuUy sus- 
tained by ail authority. Even a conspiracy to strike, followed by légal 
damage, is not unlawful if formed to better labor conditions. The right 
of workmen to combine in trades-unions, in order to secure the éco- 
nomie advancement of their members is also unquestioned ; and such 
unions are generally regarded as bénéficiai institutions for bettering the ' 
conditions of labor, and the relations between employer and employed. 
Wabash R. Co. v. Hannahan (C. C.) 121 Fed. 563. Whether a threat 
to strike, or bring about a strike, when made by a number of persons 
acting in concert, is lawful, is an entirely différent question. The right 
to strike being clear, the first question which cornes up is, how far 
may the union and its members go to make the strike effective by pre- 
venting the employer from engaging other workmen, so that lie will 
eventually be compelled to yield to the demands of the strikers? This 
is usually the pinch of the situation. Hère is the point where two 
equally clear and valuable constitutional rights come into opposition— 
the right of the workman to get as much as possible for himself on the 
best terms, and the right of the employer to use his capital and ability 
as he pleases to secure whatever profit his investment and skill may 
bring. The légal right involved is single, but asserted by two in- 
dependent and conflicting interests, and the question 'is, which one 
must yield his right to that of the other, so far as they conflict. 

The gênerai answer to this question is that neither must be permitted 
to mahciously injure the other without just cause or excuse. A more 
spécial answer is that so long as each, in the conflict between them, 
pursues only his own fair interest or advantage, and not the injury 
of the other, he is not liable for any injury which is merely incidental. 
As said by the Suprême Court of Wisconsin in the newspaper adver- 
tising case (State v. Huegin, 110 Wis. 189, 85 N. W. 1046, 63 L. R. 
A. 700), stating their conclusion negatively, a combination of persons 
to do acts to promote their own legitimate interests is not liable for in- 
jury which i s only the incidental resuit of such acts, and such a com- 
bination is not a conspiracy to inflict malicious injury, within section 
44:66a, Rev. St. 1898. In other words, indirect interférence by a labor 
union with the employer's business, not amounting to coercioh, by 
preventing him' from getting workmen to carry on his shop, is not un- 
lawful so long as the combination is merely taking measures to secure 
its own legitimate advantage or économie advancement, although harm 
may incidentally resuit to the employer. So long as the betterment of 
labor conditions is the main object sought, even though the strikers 
may succeed in persuading ail the available laborers to join their 
union, and support the strike, and, having thus secured a monopoly 
of the labor market, compel the employer, after long struggle and great 
loss of profit, to yield to the demands or go out of business, yet such in- 
juries cannot be regarded as maHcious, or such acts as criminal ot un- 
lawful, either at the common law or under section 4466a of the Wis- 
consin Revised Sfatutes of 1898. This conclusion is well expressed by 
judge Adams in Wabash R. Co. v. Hannahan (C. C.) 131 Fed. 563. It 
is upon this principle that the act permitting picketing in England was 
passed, and many cases permitting "peacef ul picketing" havé been de- 
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cided, as well as other cases holding serions injury caused by sliarp 
compétition in business not to be actionable. While "peaceful pick- 
eting" is very much of an illusion, yet it is at least theoretically pos- 
sible, and entirelv lawful. It is expressly permitted by act of Par- 
liament (St. 38 & 39 Vict. c. 86, § 7) ; Lvôns v. Wilkins' (1896) 1 Ch. 
811; (1899) 1 Ch. 255. 

The récent case of Karges Furniture Co. v. Amalgamatcd Wood- 
workers Local Union, 165 Ind. 431, ?5 N. E. 877, 2 L- R. A. (N. S.) 
788, discusses the question of lawful and unlavvful combination, and 
holds that a strike by concerted action, followed b}' an agreement that 
the strikers would take peaceable means to induce other employés to 
join the union and strike, it being expressly rcsolved that under no 
circumstances should any striker endeavor by violence or intimidation 
to influence any workman, did not constitute a conspiracy. Peaceful 
persuasion of men to prevent them from taking the places of strikers, 
and paying their return railroad fare, held not unlawful. Johnston 
Harvester Co. v. Meinhardt, 60 How. Prac. (N. Y.) 168; Rogers v. 
Evarts (Sup.) 17 N. Y. Supp. 264. But sec Revnolds v. Everett, 144 
N. Y. 189, 39 N. E. 72; Sinsheimer v. United Garment Workers. 77 
Hun, 215, 28 N. Y. Supp. 321 ; Standard Tube & Forkside Works v. 
International Union, 9 Ohio Dec. 692; Kcrbs v. Rosenstein (Su]).) 
67 N. Y. Supp. 385; Poster v. Retail Clerks, etc., Ass'n (Sup.) 78 
N. Y. Supp. 860; W. & A. Fletclier Co. v. International Ass'n (N. J. 
Ch.) 55 Atl. 1077. Members of labor unions niay, for the purpose 
of strengthening their organization, persuade and induce others in 
the same occupation to join their union, and, as a means to that end, 
refuse to allow thèir members to work in places where nonunion 
workmen are employéd. There would be nothing wrongful or unlawful 
in their going upon the premises of the owner, with bis permission, 
where their associâtes were engagée! at work, for the purpose of order- 
ing them or notifying them to désist from work thereon, unless their 
conduct in that respect be so persistent and annoying as to constitute a 
nuisance. Gray v. Building Trades' Council, 91 Minn. 171, 97 N. W. 
663, 63 L. R. A. 753, 103 Am. St. Rep. 477. 

Whatever mày be thought of the soundness of thèse views there 
can be no doubt that the injunction in this case permitted ail such 
picketing as should not be donc in a threatening or intimidating man- 
ner. Not only does the sixth clause of the injunction expressly so 
State, but the opinion of the court at the hearing of the application 
for the injunction clearly justified the continuance of the picketing so 
long as it should not be dohe in a threatening and intimidating manner. 
The second clause implledly permîts persuasion of workmen by pro- 
viding against the , compelling or inducing of workmen to quit by 
threats, intimidation, force, or violence. In the same manner the 
third clause, by expressly Testraining the prévention of persons becom- 
ing workmen by threats, intimidation, force, or violence, impliedly 
permits peacefulpersuasion of would-be workmen. The first clause re- 
strains interfeirence, hinderirig, obstr.ucting, or stoppingthe company's 
business, or its agents and employés therein. This paragraph must be 
construèd to restrain ohly: unlawful or malicious acts, not those incident 
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to a lawful combination of strikers, such as peacefnl persuasion. The 
fourth clause properly restrains ail acts in furtherance of conspiracy. 
The seventh clause, restraining interférence with workmen going to 
and from work, must be limited to unlawful interférence by coercion, 
intimidation, etc. Such construction follows from what has been said 
in regard to acts done by the unions or strikers for the promotion of 
their own legitimate interests, but which incidentally interfère with the 
business of the employer. At ail events, whatever construction should 
be given to the injunction as a whole, it woukl be most unjust at this 
time, after the strikers hâve acted upon the injunction in view of the 
terms of the sixth clause permitting picketing, and upon the lan- 
guage of the court, to hold them to any rigid construction of its terms. 
Nor do I understand counsel for the complainant to take any such 
position against the unions or strikers, but only to contend that a con- 
spiracy exists to maliciously injure the complainant by intimidation 
and violence. But, though interférence by strikers causing damage 
niay not be unlawful, and be permitted by the injunction, it is equally 
true that immunity ceases where coercion, intimidation, violence, or 
malicious interférence with contract rights begin. Wabash R. Co. v. 
Hannahan, supra. Where peaceful picketing develops, as it generally 
does in a strike, into "strong, persistent, and organized persuasion," 
and social pressure of every description, making the condition of 
workmen disagreeable and intolérable, followed by hints of injury, 
veiled threats, offensive or abusive language, and occasional instan- 
ces of assault and personal violence — ail of which conditions are 
shown in the évidence in this case — then we hâve a condition con- 
demned by the injunction, a compelling or inducing by threats, intimi- 
dation^ ffircÊ, and violence, the quitting of workmen, a preventing by 
■nreats, etc., workmen from entering the service, and the maintaining 
of picket lines in a threatening and intimidating manner. The con- 
dition has passed from that of the peaceful purpose of promoting 
the économie ends of the union men, and has entered the unlawful 
stage of malicious injury, without just cause or excuse, to rights 
just as important, and as tully protected by the Constitution, as those 
on whose behalf thèse acts are committed. 

I understand the word intimidation to dénote two kinds of coercion : 
(1) A threat bv word or act of an individual, or by a combination 
of persons, to do something unlawful, reasonably calculated to com- 
pel the person threatened to do or not to do something; and (2) 
request or persuasion by or on behalf of a combination of persans 
to do or not to do something, resulting in coercion of the will from 
the mère force of numbers. In the fîrst case the nature of the act, 
and the coercion, détermine liability; in the second the conspiracy 
or concerted act and the coercion détermine it. A. threatens, B. 
with assault unless he quits work, and thus coerces him. A number of 
men, representing thèmselves and a larger number, request B. to 
quit work, and by the force of numbers coerce him to do so. Civil 
liability follows in both cases — in the first, from the nature bf the 
act threatened; in the second from the coercion by force of numbers. 
In tlîis case, however, it is unnecessary to go to the extent.of holding 
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that coercion of the second description would be a violation of the in- 
junction, as I find that the company's workmen, and those about to 
become workmen, were coerced by threats of unlawful acts. The 
view of the law herein expiressed is hot only tlie well-settled raie in 
the fédéral courts, and in Wisconsin by the décisions construing- 
section 446Ga of the AVisconsin Revised Statutes of 1898 (binding on 
this court), but is the strongly noticeable trend of décision both in 
England and the United States. Section 4466a reads as follows : 

"Any two or more persons wlio shall combine, associate, agrée, mutiially 
undertake or concert together for tlie purpose of willfully or maliciously 
injuring another in his réputation, trade, business or profession by any 
meaus whatever, or for the purpose of malieiously compelling anotlier to do or 
perform any act against bis will, or preventing or hiudering anotber from do- 
ing or performing any lawful act, shall be punished," etc. 

See Randall v. Lonstorf, 126 Wis. 147, 105 N. W. 663, 3 L- R. A. 
(N. S.) 470; Martens v. Reilly, 109 Wis. 464, 84 N. W. 840; State 
V. Huegin, 110 Wis. 189, 85 N. W. 1046, ,62 L. R. A. 700; Aikens 
V. State, 113 Wis. 419, 89 N. W. 1135; Aikens v. Wisconsin, 195 
U. S. 194, 25 Sup. Ct. 3, 49 L. Ed. 154; Fischer v. State, 101 Wis. 
23, 76 N. W. 594. 

In the newspaper case above referred to (State v. Huegin), the 
managers of three newspapers combined to exclude from their news- 
papers the advertisements of ail patrons who should pay an increased 
advertising rate demanded by a fourth newspaper, the Journal, unless 
the patron would advertise in ail at such increased rate; but that 
any one declining to pay such higher rate might advertise in any 
or ail at the old rate. It was argued that the agreement only shows 
a purpose to promote the interests ôf the contractors regardless of 
those of their competitors, and that section 4466a requiresbad intent to 
injure in the sensé of committing an actionable injury. It was held 
as follows: The malice required by the statute is malice in law, and 
not ill-will or malice in fact. It means an act donc intentionally with- 
out just cause or excuse. If there was in the agreement an independent 
purpose to harm the Journal in its, business, that is sufficient as regards 
the élément of malice. The primary purpose, if not the only one, of 
the agreement, was to force the Journal to reduce its rates to the 
former price or lose custom. Either of the alternatives would cause it 
to lose money, and one of them would destroy its freedom of action, 
without benefit to the others. 

Counsel argue that the agreement was one between independent 
contractors in their own business, to maintain priées at a particular 
levé! to promote their own interests. Even if this be true, it does not 
follow that thç agreement was not criminal.. Under section 4466a, a 
malicious purpose to injure is essential, otherwise it would not be 
a cotistitutional law. Several persons may combine to control priées 
foè the purpose bf promoting their own interests, and thus impoverish 
à rival in business, if there is no malicious intent to injure him, 
using the term malice in the sensé of malice in law. Ail agreements 
to malieiously injure another are unlawful. A conspiracy to wrong- 
fully injure another is actionable at the common law if it is so car- 
ried eut as to cause damage, •whethér or not the person injured 
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would hâve had a remedy if the act had been done by a single person. 
The doctrine that an act which is not actionable if done by one is not 
when done by many is not the law of Wisconsin. A combination to 
produce injury not the incidental efïect of the promotion of the 
legitimate interests of the members of the combination, is a conspiracy 
to inflict a maUcious injury under section 4466a. The élément of 
malice may make that act an actionable injury which would not other- 
wise be so. The union of individual forces by agreement, to accomplish 
injury, gives to such agreement or combination the character of a 
jnirpose to reach the end by violence, and the accomplishment thereof 
the character of a purpose effected by violence — citing Farmers L. & 
T. Co. V. N. P. Ry. Co. (C. C.) 60 Fed. 803; State ex rel. Durner 
V. Huegin, 110 Wis. 189, 85 N. W. 1046, 62 L. R.A. 700. 

The Huegin Case was taken to the United States Suprême Court 
to test the constitutionality of section 4466a. The opinion was written 
by Justice Holmes, whose dissent in Vegelahn v. Guntner, 167 Mass. 
92, 44 N. E. 1077, 35 L. R. A. 722, 57 Am. St. Rep. 443, has given 
rise to much comment in later cases. The statute was held not to 
violate the fourteenth amendment of the fédéral Constitution, providing 
that no person shall be deprived of liberty or property without due 
process of law. Justice Holmes lays down the following propositions : 
Malicious injury means to harm malevolently for the sake of the 
harm, and not merely as a means to some farther end legitimately de- 
sired. The intentional infliction of damage créâtes liability, unless 
the défendant had a just cause or excuse. A statute may properly 
punish a combination to do a malicious injury. Liberty of persons to 
combine in order to inflict malicious damage was not among the 
rights which the fourteenth amendment was intended to préserve. 

The Durner Case limited the application of the statute to combina- 
tions with intent to do wrongful harm to another; and it is therefore 
not an unconstitutional enactment. Aikens v. Wisconsin, 195 U. S. 
194, 25 Sup. Ct. 3, 49 L. Ed. 154. I conclude, therefore, that where 
persuasion reaches the stage of intimidation and coercion, as I be- 
lieve it has in this case, it becomes malicious injury if harm or damage 
results, and is within section 4466a, as thus construed by the courts of 
Wisconsin and the Suprême Court of the United States. It wiU be 
seen that in the Huegin Case, as well as in Quinn v. Leathem and 
Temperton v. Russell, cited later, the plan was to injure another by 
means which could not benefit the défendants, at least in any readily 
understandable way; thus excluding ail just cause and excuse. Any 
such benefît was either illusory, or so remote as to be unimportant. 

In Fischer v. State, 101 Wis. 23, 76 N. W. 594, a prosecuiion was 
brought under section 4466c, for maliciously attempting to hinder 
working men from continuing at work, charging that défendant, who 
was agent of a trade union, said to the men : 

"You cannot biiild this building. I will flRht It If It takps ail summer ; 
and, if yoin- city will not protect us, we will get the mllltia." 

The complaint was sustained. 

The important case of Randall v. Lonstorf et al., 126 Wis. 147, 
105 N. W. 663, 3 L. R. A. (N. S.) 470, settles the rule for Wisconsin 
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that an act lawful when donc by one person may fce actionable when 
donc by two or more in combination, and is a construction of section 
4466a which is binding on the fédéral court. The Suprême Court 
had held in Lonstorf v. Lonstorf, 118 Wis. 159, 95 N. W. 961, that a 
mother-in-law was not liable for aUenating from the wife the affection 
of the husband. In Randall v. Lonstorf and Others the gênerai guard- 
ian of the wife, who was then insane, brought an action for damages 
against the same défendant and others, charging a conspiracy to pre- 
vent the wife from performing her marital duties, from living with 
him, receiving support, etc., thus breaking the marriage contract. A 
demitrrer at the trial was sustained by the court, but reversed on ap- 
peal. It was held that both the motive or object was unlawful at the 
common law, and criniinal under section 4587c, prescribing a penalty 
for the abandonment of wife or child. Further it was held that the 
means employed were unlawful and criminal by section 4466a, and 
that défendants were liable. The gênerai rule was laid down that an 
act not criminal or actionable when donc by one may become both if 
done by many. The same conclusion has been reached in the lower 
fédéral courts. Atchison, etc., Ry. Co. v. Gee (C. C.) 139 Fed. 582; 
AUis-Chalmers Co. v. Reliable Lodge (C. C.) 111 Fed. 264; American 
Steel & Wire Co. v. Wire Drawers' Union (C. C.) 90 Fed. 608; 
Union Paciiic Ry. Co. v. Ruef (C. C.) 120 Fed. 102; In re Doolittle 
(C. C.) 23 Fed. 545; Casey v. Cinn. Typ. Union (C. C.) 45 Fed. 135, 
12 L. R. A. 193; Thomas v. Cinn. etc., Ry. Co. (C. C.) 62 Fed. 803; 
Arthur v. Oakes, 63 Fed. 310, 11 C. C. A. 209, 25 L. R. A. 414; 
Loewe v. California State Fédération (C. C.) 139 Fed. 71; Hawarden 
V. Youghiogheny Coal Co., 111 Wis. 645, 87 N. W. 472, 55 h. R. A. 
828. 

In England there is the same tendency to reach the conclusion that 
the motive is a;ll important in cases of this kind, that an act not unlaw- 
ful, when done by one, may be so when done by a combination of per- 
sons; and that Allen v. Flood, L. R. (1898) App. Cas. 1, must be 
considerably limited, and is tioticeable in the more récent cases. The 
very important case of Allen v. Flood held, in efïect, that one who per- 
suades another by argument, and possibly with some hint of threat, to 
abandon a contract contemplated with a third person, is not liable, 
even if he intended to injure the third person, and actual injury re- 
sulted. The majority of the judges in the House of Lords thought 
that the défendant did not threaten a strike, or increase the probability 
of it in the minds of the employers, who, fearing a strike, .discharged 
the plaintifïs. Allen v. Flood has been quite gènerally criticised, 
severely so in State v. Huegin, supra, and is broadly distinguishable 
from cases of combination like this; the act there in question being 
that of an individual. 

In Quinn v. Leathem, L. R. (1901) App. Cas. 495, the élément of 
conspiracy was présent. Défendants (Quinn et al.) were officers of 
a trade union. AU its members, were required to assist fellow members 
to obtain work. Plaintifï (Leathem) had a number of nonunion work- 
men. At a meeting of the union, plaintiff offered to pay the dues and 
fines of his workmen if admitted as members, but the union would not 
admit them, and wamed him that he must discharge them. He could 
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have complied without bréaking any contract, as he employée! the men 
by the week, but he refused. The union then told one Munce, who 
bought méat of the plaintiff, but had no contract with him, that they 
would order a strike in his shop if he continued deahng with plaintiff, 
whereupon he stopped taking any more méat of plaintifï. Plaintiff 
sued the ofïicers of the union, and recovered, and the judgment was 
affirmed by the House of Lords. The case is identical with the second 
claim in Temperton v. Russell, 1 Q. B. 715, relating to the preventing 
of persons accepting work. There was a combination to injure; 
Munce was coerced by the union. A conspiracy to injure is actionable. 
Any act donc in furtherance is wrongf ul. 

In the récent case of South Wales Miners' Fédération v. Glamor- 
gan Coal Co. h- R. (1905) App. Cas. 239, usually called the "Stop-Da)- 
Case," miners employed in collieries, without notice to their employers, 
and in breach of their contracts, abstained from work on certain days 
upon the direction of a fédération of miners. The fédération acted 
honestly and without malice or ill-will to the employers, and with the 
object of keeping up the price of coal by which the wages were regu- 
lated. Held that the fédération was liable for damages, no justifica- 
tion for their act being shown. In the opinion of Justice Lindley, it 
is said that an organized body of men working together can produce 
results very différent from those which can be produced by an individ- 
ual without assistance. Laws adapted to individuals require modifica- 
tion and extension if they are to be applied with effect to large bodies 
of persons acting in concert. This is the basis of the law of conspiracy. 
The power of trade unions to intimidate and coerce is undoubted, its 
exercise comparatively easy and probable ; but proof must, never- 
theless, in each case, be produced, The fact that the power exists, and 
is easily exercised, does not justify a légal presumption that such power 
has been or will be abused. An act regulating trade unions, and pro- 
viding they shall not be liable for damages, has just gone to final pas- 
sage in the House of Lords. 

The case of Huttley v. Simmons (1898) 1 Q. B. Div. 181, decided 
just after Allen v. Flood, holds that a combination of cabmen to pre- 
vent another from being employed, gave the latter no right of action ; 
the act being excused on the ground of the compétition of labor 
against labor. Like Allen v. Flood, its authority has been shaken by 
Quinn V. Leathem and the Stop-Day Case, and it is criticised in State 
V. Huegin, 110 Wis. 189, 258, 85 N. W. 1046, 62 L. R- A. 700. 
Allen V. Flood has been foUowed in Canada. Perrault v. Gautier, 6 
Québec Q. B. 65. 

In Massachusetts, after some diversity of opinion due to the views 
of Justice Holmes, then Chief Justice of the Massachusetts Suprême 
Court, it is settled, in a number of important cases, that picketing, 
organized pressure, indirect threats of harm, although there be no ex- 
press intimidation, and although the language used be courteous and 
gentlemanly, amount to intimidation, and are unlawful, not justified by 
the motive of économie benefit to the union. Vegelahn v. Guntner, 
167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722, 57 Am. St. Rep. 443 ; 
Plant V. Woods, 176 Mass. 492, 67 N. E. 1011, 51 L. R. A. 339, 79 
150 F.— 12 
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Am. St. Rep. 330; Berry v. Donovan, 188 Mass. 353, 74 N. E. 603, 
108 Am. St. Rep. 499. 

In Martell v. White, 185 Mass. 255, 69 N. E. 1085, 64 E- R. A. 260, 
102 Am. St. Rep. 341, it was decided that where an injury is inten- 
tionally inflicted, the crucial question is vvhetlier there is justifiable 
cause for the act. If inflicted without just cause or excuse it is action- 
able. The justification must be as broad as the act, and must cover, 
not only the motive and the purpose, or in other words the object 
sought, but also the means used. Where there is an apparent conflict 
betvveen two rights— the right of workmen to pursue their own éco- 
nomie advantage, and the rights of the employers to carry on their 
business as they choose, both are to be sustained within proper bounds, 
and one must yield to the other as the facts of the case point out. 
Where a by-law of a manufacturers' association, applying only to 
members, provided a considérable fine upon any one who should trade 
with a nonmember, and some fines were collected of members for 
trading with plaintiff, a nonmember, resulting in damage to plaintiff's 
trade, défendants were held liable. In a suit against the association 
(ail its members being joined), it was Contended that the acts were 
done with just cause and excuse, to enable the members to compete 
more successfully with others in the business, and thus promote their 
own business interests, and with no intention or désire to injure plain- 
tifif except so far as such injury was the necessary resuit of the meas- 
ures taken for their own interests. Held that the motive sought (the 
object) was thus not unlawful. But as to the means used: "A com- 
bination may make oppressive or dangerous that which, if it pro- 
ceeded from a single persôn only, would be otherwise, and the very 
fact of the combination may show that the object is simply to do harm, 
and not to exercise one's own just rights." Mogul Case, 23 Q. B. D. 
598. The right of compétition rests upon the doctrine that the inter- 
ests of the great public are best served by permitting the gênerai and 
natural laws of business to hâve their full and free opération. But 
the trader has not a free lance. Fight he may, but as a soldier, not 
as a guerrilla. No man can juslify interférence with another man's 
business through fraud nor by intimidation, molestation, or obstruc- 
tion. Hère the members were coerced by fines ; that is, by actual or 
thfeatened injury to their property. This is arbitrary and artificial, 
based in no degree on compétition. Martell v. White, 185 Mass. 255, 
69 N. E. 1085, 64 E. R. A. 260, 102 Am. St. Rep. 341; see, also, 
Morasse v. Brochu, 151 Mass. 567, 25 N. E. 74, 8 E. R. A. 524, 21 
Am. St. Rep. 474. And quite generally, it may be said, the courts 
hâve adopted the rule that a malicious injury to another, inflicted with- 
out just cause or excuse, causing damage, is actionable, as well as a 
combination of persons to so injure. State v. Glidden, 55 Conn. 46, 
8 Atl. 890. 3 Am. St. Rep. 23 ; State v. Stockford, 77 Conn. 227, 58 Atl. 
769, 107 Am. St. Rep. 28 ; Beck v. Railwav LTnion, 118 Mich. 497, 77 
N. W. 13, 74 Am. St. Rep. 421, 42 L. R- À. 407 ; U. S. Heater Co. v. 
Moulder's Union, 129 Mich. 354, 88 N. W. 889 ; Chipley v. Atkinson, 
23 Fia. 206, 1 South. 934, 11 Am. St. Rep. 367; Eucke v. Clothing 
Cutters, 77 Md. 396, 26 Atl. 505, 19 E. R. A. 408, 39 Am. St. Rep. 421; 
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Purington v. Hinchlifï, 219 III. 159, 76 N. E. 47, 3 L. R. A. (N. S.) 
824; Erdmann v. Mitchell, 207 Pa. 79, 66 Atl. 327, 63 L. R. A. 534, 99 
Am. St. Rep. 783; Delz v. Winfree, 80 Tex. 400, 16 S. W. 111, 26 Am. 
St. Rep. 755 ; Longshore Ptg. Co. v. Howell, 26 Or. 527, 38 Pac. 547, 
28 L. R. A. 464, 46 Am. St. Rep. 640; Cumberland Glass Mfg. Co. v. 
Glass Bottle Blowers' Union, 50 N. J. Eq. 49, 46 Atl. 208 ; Curran v. 
Galen, 152 N. Y. 33, 46 N. E. 297, 37 E. R. A. 802, 67 Am. St. Rep. 
496. 

For cases where tlie motives of défendants were held to be only 
to obtain their own économie benefit, without any malicious intent to 
cause damages, and where the resulting injury was incidental, no vio- 
lence being employed, see Mogul Steamship Co. v. McGregor, L. R. 
23 Q. B. 598 (1898) App. Cas. 25 ; Macauley Bros. v. Tierney, 19 R. L 
255, 33 Atl. 1, 37 L. R. A. 455, 61 Am. St. Rep. 770; Wabash R. Co. 
V. Hannahan (C. C.) 121 Fed. 563; Bohn Mfg. Co. v. Hollis, 54 Minn. 
223, 55 N. W. 1119, 21 E. R. A. 337, 40 Am. St. Rep. 319; National 
Protective Ass'n v. Cumming, 170 N. Y. 315, 63 N. E. 369, 58 L. R. A. 
135, 88 Am. St. Rep. 648; Boyer v. W. U. Tel. Co. (C. C.) 124 Fed. 
246; Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5, 3 L. R. A. (N. S.) 
292 ; People v. Marcus (N. Y.) 77 N. E. 1073. The conclusion to be 
drawn from the cases, as applicable to this controversy, is, I think, that 
the combination of the défendant unions, their members and the de- 
fendant O'Leary, to strike, and further to enforce the strike and if 
possible to bring the employers to terms by preventing them from ob- 
taining other workmen to replace the strikers, was not unlawful, be- 
cause grounded on just cause or excuse, being the économie advance- 
ment of the union molders, and the compétition of labor against capital. 
The unions, strike committee and picket captains instructed the men 
to use only peaceful means, not to foUow workmen ; to leave them un- 
less they were wiUing to talk, etc. 

In questioning some of the défendants hère, in cases in the state 
court, questions were put like this : Would you say that ail the other 
storekeepers in Milwaukee would hâve a right to place a lot of men 
opposite Gimbel's store (a large department store in Milwaukee), and 
speak to people going in and out there, and tell them not to go in there 
and buy, do you think they would hâve the right to do that ? One wit- 
ness answered this question, "Yes, so long as they did not block up the 
streets." The answer of the witness is nearly accurate. It is difficult 
to conceive of a picket line big enough to use peaceable persuasion up- 
on the custèmers of a large department store which would not block 
the streets, and be an intolérable public nuisance. 

Coming now to the question whether the picketîng was maintained 
in a threatening and intimidating manner, were the workmen coerced 
by threats of unlawful acts to quit work, or not to enter service? 
Were they so coerced by individual acts or by a combination of persons 
with threats of personal injury, etc.? Excluding the case of coercion 
by mère force of numbers without threats of unlawful acts, as indicated 
above? Were the aéts of the picketS, and those aiding them, rcason- 
ably calculated to constrain, overcome the will, destroy freedom of 
action, coerce the volition, by putting the workmen in fear of injury 
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by violent means? It is established by the évidence that the conduct 
of the picliets calculated to pursnade, induce, or force the workmen, 
consisted entirely of the concertcd action of two or more. The pickets 
were in groups of two, four, six and sometimes more. Their words 
and acts, as well as the silent but powerful influence of the badges 
or buttons were ail on behalf of the unions, for the benefit of union 
molders, the asserted betterment of labor conditions as represented by 
the unions. Indeed, as bas been already said, this benefit to the cause 
of union labor is the only just cause or excuse which could i-elieve their 
acts from the charge of illegality; this is the only way they can pos- 
sibly justify combined interférence with the company's business. Con- 
sequently, acts of interférence, obstruction, organized, constant and 
persistent persuasion, social pressure and similar methods, when they 
reach such a point as to be clearly and (in a criminal case) beyond 
reasonable doubt coercion, making the situation of the workmen so 
unpleasant, disagreeable, and intolérable that they are constrained to 
quit work or not go to work, are unlawful, even though there is no 
direct or positive threat to do an act in itself unlawful. The combina- 
tion or concert of action, resulting in coercion, stamps conduct as 
illégal, without such a threat of harm or bodily injury as would be 
necessary to make intimidation by one illégal. Quinn, v* Leathem 
(1901) App. Cas. 530; State v. Huegin, supra. 

In this case, after giving full scope to the presumption of innocence 
and the rule of reasonable doubt, I ani thoroughly convinced that in- 
timidation bas been shown, mainly by coercion through constant threat 
of unlawful harm, exerted by the concertcd action of the pickets. The 
picket line has been systematically, constantly, and long maintained. 
The pickets hâve officers, a marshal, and picket captains, and they wear 
emblems of authority, white picket buttons. W'Tiile the use of thèse 
buttons was suggested by the court when granting the injunction, to 
afford means of détection of those committing unlawful acts, and thus 
designed to deter' violations of the injunction, yet, although they may 
hâve been of use in this respect, they bave, on the other hand, much 
increased the efficiency and pressure of the coercion. Thèse buttons, 
like the uniform of the soldier, are emblems of a mysterious and pow- 
erful organized authority, and greatly increased the potency of the 
picket line. The pickets were always on hand, exercising constant, 
systematic, and persistent pressure. The workmen were followed, 
surrounded, jeered at, and insulted. One witness says the pickets 
would follow workmen to the car, circle 'round them, prétend they 
were going to take the car, "and then they would give us the laugh." 
To protect the workmen from annoyance, molestation, and violence, 
guards were employed to conduct them back and forth, spécial street 
cars hired, and, in some cases board and lodging provided in the 
foundries. Numbers of workmen complained pf being afraid of in- 
jury, many refused to work, and others threatened to quit unless pro- 
tection was given. The city police force about the , foundries was in- 
creased. There were many spécifie acts of violence, vile and offensive 
language, threats of injury and bodily harm, and pne homicide. The 
workmen became terrorized and intimidated, resulting in serious in- 
jury to the employer. It is said that there bave been many arrests 
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and convictions of nonunion workmen for the crime of carrying con- 
cealed weapons, but this is only additional évidence that the men 
feared bodih' harm. Under thèse circumstances it makes no différ- 
ence that the pickets, as a gênerai ruie, spoke politely to the workmen. 
Undcr such circumstances, the mère constant présence of the pickets, 
thcir buttons, and numbers, even if they said nothing, woukl carry 
witli it constant threat, producing fear and alarm among the workmen. 
After the thrcats and particular acts of express intimidation shown, 
the same persons would again appear as pickets, carrying terror from 
their mère présence. It is like the instance of one of the students 
at a certain l^niversity, engaged in hazing a freshman, who said, in 
a tone of poHte remonstrance : "Don't on any account put him in the 
lake." The pickets werc always "wilhng to wound," and not always 
"afraid to strike." Tlius the picketing was maintained in a threaten- 
ing and intimidating manner, in violation of the sixtli paragraph of 
the injunction ; also in violation of the second paragraph, restraining 
the constraint of workmen to quit by threats, intimidation, force, or 
violence; also the fourth and seventh paragraphs restraining ail acts 
in furtherance of conspiracy and unlawful interférence with work- 
men. A simple "request" to do or not to do a thing, made by one or 
more of a body of strikers under circumstances calculated to convey 
a threatening intimation, with a design to hinder or obstruct workmen, 
is unlawful intimidation, and not less obnoxious than the use of phys- 
ical force for the same purpose. In re Doolittle (C. C.) 33 Fed. 545. 
A like method of "peaceful picketing" is vigorouslv condemned by 
Judge McPherson, in Atchison R. Co. v. Gee (C. C.)'l3!) Fed. 582. 

Lyons v. Wilkins, L. R. (1896) Ch. 811 (1809) Ch. 255, is the 
leading English case on picketing, which is there regulated by statute. 
An injunction was issued restraining the "watching or besetting the 
plaintiffs' works for the purpose of persuading or otherwise prevent- 
ing persons from working for them, or for any other purpose except 
merely to obtain and communicate information." The case is not, 
however, a précèdent in this country, because the injunction substan- 
tiallv follows the language of section 7 of the act of 1875 (St. 38 & 
39 Vict. c. 86). 

"The men who walk up and down in front of a man's shop may be 
guilty of intimidation though they never raise a finger or utter a word. 
Their attitude may, nevertheless, be one of menace. They may in- 
timidate by their numbers, their pleadings, their methods, their cir- 
culars and their devices." Crump v. Commonwealth, 84 Va. 927, 6 
S. E. 630, 10 Am. St. Rep. 895. See, also, U. P. R. Co. v. Ruef (C. 
C.) 120 Fed. 103; Beck v. Teamsters' Union, nS Mich. 497, 77 N. 
W. 13, 74 Am. St. Rep. 421, 42 L- R. A. 407 ; O'Neil v. Behanna, 182 
Pa. 236. 37.Atl. 843, 38 L. R. A. 383. 61 Am. St. Rep. 703; Vegelahn 
v. Guntner (Mass.) 44 N. E. 1077, 35 L. R. A. 722, 57 Am. St. Rep. 
443; Coons v. Chrystie (Sup.) 53 N. Y. Supp. 668. Ail thèse cases 
condemn peaceful picketing, and hold it to be unlawful. 

There can be no doubt, as it seems to me, that the constant and règu- 
lar maintenance of the pickets after repeated acts of violence by pickets, 
the use of abusive epithets, the création of an unfriendly atmosphère 
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surrounding the workmen, with the other conditions mentioned, consti- 
tutes a clear case of a conspiracy among the pickets to unlawfuUy inti- 
midate and coerce the workmen. While I do not find a conspiracy on 
the part of the unions at the beginning of the strike, yet I am satisfied 
from the testimony that ail the pickets afterwards combined and con- 
spired to intimidate workmen, and that such conspiracy existed at the 
time of filing the original bill in this case. I find a conspiracy existed 
as defined by section 4-466a, Rev. St. Wis. 1898, as construed and limited 
by the Suprême Courts of Wisconsin and the United States. It still 
remains to consider what particular pickets should be punished for 
violation of the injunction, whether their officers and the strike com- 
mittee should be so punished, and whether the unions are shown to 
hâve become identified with the conspiracy of the pickets, or can in 
any event be punished. 

As to the unions : I shall assume, without particularly examining 
the évidence, that it sufficiently appears that the unions, by their con- 
tinued support of the strike through the strike committee, and other- 
wise, hâve approved of the picketing as actually carried on. Upon 
this assumption, it becomes necessary to consider whether the unions, 
as unincorporated voluntary associations, can be made parties to a suit, 
fined, or punished for violating an injunction. A trade union, in this 
State, is simply an assemblage of persons. It is in no manner recog- 
nized by the law as an entity separate from its members, except to the 
extent that a partnership is so recognized. No statute has permitted 
it to sue or be sued in its common name. Its members may sue or be 
sued, either by joining ail of theni or one or more for ail, where the 
members are so numerous that it is impracticable to bring them ail 
in, but it is the suit of the members, not of the union. I hâve no doubt 
that an injunction may properly go against a trade union by name, and 
will operate to restrain ail of its members who hâve knowledge of it; 
Consolidated Steel & Wire Co. v. Murray (C. C.) 80 Fed. 811 ; United 
States v. Coal Dealers' Ass'n (C. C.) 85 Fed. 352, 260 ; but that is a 
very différent thing from fining the union, or rendering judgment for 
damages against it. It is also true that such a judgment or fine may 
go against a trade union in England; but this Hability has been taken 
away by the statute passed in December, 1906. In the "Stop-day" 
Case above cited the Miners' Fédération was fined 23,000 pounds; 
but trade unions hâve long been recognized and given many and im- 
portant rights and powers by various acts of Parliament. 

The bill of complaint names four unions as défendants, and 59 in- 
dividual members of such unions, and allèges that some of the défend- 
ants are also officers of the unions. It does not expressly make the 
individual défendants parties on behalf of the unions, nor indicate 
which défendants belong to a particular union. A gênerai appearance 
was entered in the names of the four unions and the individual de- 
fendants, who ail answered the bill. Such appearance of course operat- 
ed as a waiver of any objection of nonjoinder of parties. After such 
gênerai appearance the défendants could not stop the proceedings 
until other parties défendant should be brought in, or claim any relief 
on the ground that indispensable parties had not been joined. But 
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this is the full extent of the waiver. It could not operate to bring in 
persons not named as parties. Individual membcrs of the unions not 
mentioned in the bill, or sued either in a personal or représentative 
capacity, were not, by the gênera] appearance of ail the défendants, 
brought in or joined in any manner. 

The status of persons represented in equity suits by otliers is dis- 
cussed in Pomeroy's Remédies, §§ 39G~398 of the second édition and 
in Code Remédies, §§ gDG, 297. It appears from lus discussion that 
such represented parties plaintiff are not actnally before the court un- 
less they assent in some vvay ; though a slight act of assent is enough ; 
nor are they bound by the decree without such assent. As to repre- 
sented défendants, he says that where the proceedings assume a hostile 
character, even as to a represented plaintifï, he must either bave taken 
the steps necessary to make him an actual party, or, having notice and 
an opportunity to come in, he refuses or neglects to do so. And he 
lays down the same rule as to défendants. The matter, however, 
seems to be set at rest by Equity Rule 48, which follows : 

"WUere the parties on either side are very numerous, ami cannot, with- 
out manifest Inconveiilence and oppressive delays In the suit, be ail brought 
before it, the court in Its discrétion may dispense with making ail of them 
parties, and proceed in the suit, having suflleient parties betore it to represent 
ail the adverse interests of the plaiutiffs and défendants in the suit properly 
before It. But in such cases the decree shall be without préjudice to the rights 
and claims of ail the absent parties." 

It will be seen that the decree does not bind the absentées or repre- 
sented défendants, as it is required to be made without préjudice to 
their rights. See Coann v. Atlanta Cotton Factory (C. C.) 14 Fed. 
4. No case vvas cited on the argument in which a judgment or decree 
for damages, or a fine for contempt of court, went against an unincor- 
porated society or trade union, except Barnes v. Chicago Typograph- 
ical Union, where Judge Holdom of the superior court of Cook 
county, 111., imposed a fine of $1,000 upon the défendant union, whicli 
was composed of 2,800 members, vvas named a.s a party défendant, 
and whose officers and executive committee were also joined as de- 
fendants. The case is now pending on appeal in the Appellate Court 
of Illinois. In the Racine Boycott Case, decided by Judge Fowler, 
judge of the Eighteenth Wisconsin circuit, August 27, 190U, the final 
injunction went against the unions, but the decree for damages was 
limited to individual défendants. In Guilfoil v. Arthur, 158 111. 
600, 41 N. E. 1009, and Fitzpatrick v. Rutter, 160 111. 282, 43 N. E. 
392, there was no personal judgment against the union. See, also, 
Franklin Union v. People, 220 111. 355, 77 N. E. 176, 4 L. R. A. (N. 
S.) 1001, 110 Ain. St. Rep. 248, and Flannery v. People, 225 111. 62, 
80 N. E. 60. 

"A voluntary association, unincorporated, which is not organized to 
carry on some trade or business, or to hold property in this state, and 
does not in fact carry on a trade or business or hold property therein, 
cannot sue or be sued as such. Raiiroad Co. v. Dick, 7 Neb. 246. 
The individual members are to be sued in such cases, not the associa- 
tion." Cleland v. Anderson, 66 Neb. 252, 92 N. W. 306, 96 N. W. 
212, 98 N. W. 1075. The St. Paul Typothetse, an association of cm- 
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ployers formed to promote and protect the firms, corporations, and 
persons composing it in controversies with their workmen, and the 
St. Paul Bookbinders' Union, a trade union formed for similar pur- 
poses, cannot sue or be sued in the association name. "It is well set- 
tled that, in the absence of a statute otherwise providing, to be entitled 
to conduct judicial proceedings in court, a party litigant niust he 
either a natural or artificial person." They hâve no légal entity dis- 
tinct from that of their numbers. "The rule is followed by an un- 
broken Une of authorities, though a différent rule lias been applied in 
many of tbe courts in actions purely of an équitable nature." Citing 
Niblack on Soc. and several cases ; 33 PL & Pr. 342 ; St. Paul Typoth- 
etœ V. St. Paul Bookbinders' Union, 94 Minn. 351, 103 N._ W. 72o. 
Voluntary association cannot be made liable to a personal judgment 
in an equity suit to foreclose a lien. M. E- Church South v. Clifton 
(Tex. Civ. App.) 78 S. W. 732. Suit may be brought against two or 
more members of a voluntary association to represent the interests of 
ail. Pearson v. Anderburg, 38 Utah, 495, 80 Pac. 307; Niblack on 
Soc. 181. 

I think therefore that no fine can go against the. unions named and 
who hâve answered as défendants. 

In respect to the punishment of individual défendants who hâve been 
served with process or hâve appeared, for participating or taking part 
in the picketing or any particular act of intimidation or coercion, it is 
clear that those members of the strike committee who hâve been made 
parties and were served or appeared on the order to show cause are 
also liable to be punished for violating the injunction. As to the de- 
fendants William Schwab and Henry Harbicht, I am not clear that 
they hâve so aided or supported the picketing as to show beyond rea- 
sonable doubt that they should be punished, and will détermine this 
on further hearing. Those défendants who, although they hâve done 
picket duty, yet are not shown to bave taken part in any spécifie act of 
coercion or intimidation, will only be punished by a nominal fine. 
Being members of the picketing combination, the act of any one picket 
is technically the act of ail, but this will not make them liable to more 
than a nominal fine. The marshal and captains of the pickets at the 
three foundries, so far as they are before the court, hâve clearly vio- 
lated the injunction by maintaining the picket System, and should be 
punished accordingly. William Henning, Joseph Jagozinski, John 
Schmitt, Anton Gutkowski, William Weimer, Peter William Nielen, 
Albert Kubatzki, Hasse and possibly Kramer (if brought in), should 
be punished for violating the injunction by committing the spécifie acts 
of intimidation shown by the testimony as herein referred to, as well 
as any other person (if any) before the court who is clearly shown 
to hâve taken part in such arts. Andrew Paulsen should not be pun- 
ished, except as he may be included among those pickets'as to whom 
a nominal fine will be imposed. 

In regard to the punishment of persons who are not made parties 
défendant, but who hâve been brought into the contempt proceedings 
as having violated the injunction after having obtained notice of it, I 
adopt the rule stated by Judge Kohlsaat in Employers' Teaming Co. v. 
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Teamsters (C. C.) 141 Fed. 679. A further hearing for tlie purpose 
of argument will be necessary in order that the proper punishment 
may be fixed, and the proper persons vvho hâve violated the injunction 
clearly ascertained, and also as to the habihty of the défendants Har- 
bicht and Schwab. ' At the same time the question of costs in favor of 
those cited in thèse proceedings, who hâve already been or should 
hereafter be entirely dismissed from the proceedings, will be disposed 
of. The necessity of a formai finding of facts and conclusions will 
also be considered at the same time. 

NOTE. — In Flannery v. People, supra, several of the défendants 
Iiad been sentenced to imprisonment for contempt, and after the decrees 
were affirmed, and on January 17, 1907, they commenced serving their 
terms. They were convicted of the violation of an injunction, and an 
order continuing it, issued on a bill in equity filed in the superior court 
of Cook county, in the name of Chicago Typothetae, an unincorporated 
trade union, against Franklin Union (incorporated) and others. The 
bill recited that it was brought on behalf of nine members of the union, 
who signed and sealed a paper, attached to the bill, requesting it to be 
filed in the name of the union. An injunction was issued at the time 
of filing the bill. The défendants Flannery and others appeared and 
answered. Six weeks after filing the bill the court gave leave to amend 
it by joining as complainants ail the persons who signed the written 
statement and one other, and by the same order the injunction was 
continued. Flannery and others were convicted of violating both in- 
junctions. Flannery and Shea, two of those undergoing imprison- 
ment, applied to the United States Circuit Court for the Northern 
District of Illinois for a writ of habeas corpus, alleging that they were 
deprived of their liberty without due process of law, on the ground that 
the superior court had no jurisdiction to issue the injunction, or allow 
the amendment, because no person was named as complainant. They 
relied on the cases cited above, and Proprietors of the Mexican Mil! 
V. Yellow Jack Silver Min. Co., 4 Nev. 40, 97 Am. Dec. 510, Barbour 
V. Albany Lodge, 73 Ga. 474, Richardson v. Smith & Co., 21 Fia. 
336, Seely v. Schenck & Dénies, 2 N. J. Law, 7-"), Steamboat v. Wilson, 
n lowa, 479, and Steamboat Burns, 9 Wall. 237, 19 L. Ed. 620. 
The writ was quashed and the pétition dismissed February 25, 1907. 



IIARLOFF et al. v. BARBER & CO. 
(District Court, S. D. New York. January 7, 1907.) 

1. SlTirviI^G— CtlAKTERED VESSf:L — LlABILITT FOU (lOST OF STOWAGK. 

A single central lino of sliiftinj: boards in tlio liolds of a vessel, prop 
erly streugthened, held, on tlie évidence, suiliciont for the safe stowage of 
a cargo of fliut boiilders for a transatlantic voyage, and tbe extra expensii 
and delay oceasioned by tbe niastei-'s refusai to so load as required by 
tbo cbai-terer, and liis deniand for the construetloii of wiug sblfting 
boards and bagging of cargo, hcld chargeable to tbe o^vners. 

2. Same— FiTTiNGS roa Stowage. 

A cbartered vessel reqnired by the charter to be seaworthy is required 
to be so witU respect to the stowage of cargo as well as in hull and equip- 
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inent, and, In the absence of spécial contract, to be suppliod vith propcr 
fittings for tbe stowage of any lawfiil cargo. 

\Eâ. Note. — For cases iu point, see Cent. Dig. vol. 44, Sbipping, §S 1S6,. 
158, 102.] 

In Admiralty. Suit for charter hire. 

Whecler, Cortis & Haight, for libellants. 
Butler, Notman & Mynderse, for respondent. 

ADAMS, District Judge. This action was brou£^ht by Albert TTar- 
loff and Alrick Rodsetti, managing owners of the stcamship T}-r, 
against the corporation of Barber & Company to recovcr a balance 
of hire claimed to be due for said steamer muler a charter dated 
the 24th of January, 1905. The amount unpaid is allcgcd to be 
$3034.20 from which crédits are allowed to the cxtent of $1:>G().17, 
leaving a balance of $1668.03, the amount sucd for. The controversy 
arises from a difïïculty which occurred betweeu the paTtios concern- 
ing the stowage of a cargo of flint boulders, gathered on the sea- 
shpre, to be transported from Dieppe. France, to Philadelphia. The~ 
défense may be conveniently stated in the words of a part of the 
answer, as foUows : 

^ "Fiftli. Fnrtbrr aiiswpi-inp; tlie libcl borein. the respondent allefrcs tbat it 
wns ])vovid(>d, anion;; other ti)in.t;s. in ttio cluu'ter party abQve'meiitioaed, tliat 
said steamer sbould be nu ber delivery to cbarterers: 

'Kead.v to reçoive car^o, and tiglit and staïuuli. strong and in evory way 
fltted for tbe service ■' * * aud to be so uiaintnined during tiie con- 
tinuation of tiiis cliai'ter party ; to be employed in carrying lawful uiercbandise 

* * * betweeu safe port or ports in * * * United States of Americu 

* * * and or, Europe * * * as the cbarterers or tlieir agents sball 
direct.' 

ïbat after tbe arrivai of the Tyr at Boston. England, ber master vi-as 
directed by ( liarterers agents to proceed with said steamer to Dieppe, France, 
a safe port in l'au-ope. tliere to receive a cargo of about 2S0(> tons of flint 
t)ouldcrs, a lawful cargo, and to take as nuicb buulcer coal in addition as 
tbe cai)acity of said steamer permitted, aud to proceed witli said cargo to 
l'iiiladelpbia, a safe port in the United States. 

I{esi)ondent fnrtber allèges tbat said steamer arrivcd at Dieppe, France, 
about 5 P. M., Tuesday, 28 Marcb 1005, where said cargo of flint boulders 
was in readincss for loading. 

Sixtb. Respondent further allèges upon information and belief tbat the 
ctistomary mcibod for tbe loading or stowage of sneh flint boulders. for 
transatlantie earriage, in steamers siuiilar to the steamsbip Tyr, is in bulk. 

Upon the arrivai of the Tyr at Diei)pe, the agent of respondent's cor- 
respondents infornied tbe master of said steamer tbat tbe cargo of flint 
boulders was in readiness and would be loaded in bidk wben tbe steamer could 
begin to rec-eivo cargo. Tbereupon tbe master of the said steamer refused 
to aecept said lawful cargo and to lond tbe same in tbe nsual and customary 
mnnner. as aforesaid, but deuianded of said agent tbat the whole of said 
cargo should be bagged or put in barrels or casks by the charterer, stating 
tbat otherwise be \\-ould not permit said cargo to be loaded on tbe Tyr. 

Said agent tbereupon stated to said nmster tb;it sucb a method of loading 
flhit boulders was unbeard of, unnecessary and Jiot customary ; whereupon 
said master reqnested said agent to erect longitudinal shifting boards aud 
eross-bulkhoads in eacli hold, dividing said compartments into 'trunks' from 
top to bottom and fnrtber demanded tbat a portion of said cargo sbould be 
bagged. Said agents refnsed thèse demands but ofCered without préjudice, 
to stipply the master with a reasonable quantity of dcals or boards. if the 
maste'' desired them, to supplément steamer's shifting boards, but said offer was 
refused and said master refused to receive said cargo in tbe usual aud customary 
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manner. Sald agent then requested said master to permit the loading of cargo 
In bulb up to the tunnel in the holds in order to avoid delay and sinee this 
quantity of cargo coulfl be loaded up to the tunnel before any shlfting 
boards would be required, but said master refused, whereupon said 
agent on said 28th day of Mareh, lOOû notified said master, orally, that said 
steamer was on owners time and tliat hire would cease until the master 
consented to receive the cargo, and permit it to be stowed, in the usual and 
customarv manner. Sald oral notice was confirmed in writing by said agent 
on Wednesday 29 March 1905. 

Seventh. Resjtondent further allèges, upon Information and belief, that on 
29 March, 1903, upon the request of said master, respondent's agent at Dieppe 
ealled a board of survey, to report in respect of the method of stowing said 
cargo. Said board of survey niet ou Thursday, 30 March and reeommended 
that a single fore and aft shifting board partition, strengthened by stanchions, 
in each hold would sufflce to secure the cargo and that no further measures 
were necessary. ' ; 

Respondent's agent then offered, witliout préjudice, to cause boards to be 
placed in accordance with the reeoumiendations of this survey, reserving 
for future détermination the question of whether owners or charterers 
should defray the expenses. 

The master, however, refused to load in accordance with the recommenda- 
tions of this first survey demanding foui- tiers of bagged boulders and addi- 
tional cross bulkheads, and himself ealled upon the Norvvegian consul at 
Havre to apjwint surveyors. 

This second survey, held on the afternoon of Saturday 1 April, reeommended 
on Monday, 3 April, the erec-tiou of shifting board partitions similar to the 
flrst survey, and, in addition,- two tiers of bagged boulders on top of the 
cargo. On Saturday 1 April, prior to the meeting of the board of second 
survey, the respondent allèges upon information and belief that the master had 
recelvea instructions from bis owners to proceed with the loading and to 
protest aftérwards. 

On Monday 3 April 1905 thé master gave permission to charterers agent 
to commence loading and, in addition to the partitions reeommended by the 
first board of survey, requested charterers agent to erect further partitions 
and to furni.sh him with about 3000 saeks, ail of which wasdone under 
protest by charterers, and on the understanding that the same was without 
préjudice as to whether the expense incurred should be for owners or char- 
terers account. The loading of cargo begun on Monday 3 April, and was 
completed about 10 :30 P. M., Sunday 9 April. On Saturday 8 April a third 
board of survey, deputed by the Tribunal of Commerce at Dieppe, at the 
request of the nuister of the Tyr, surveyed the steamer and the stowage of 
her cargo, approved the partitions reeommended by the first board of survey 
and declared in their report that the stowing of two tiers of boulders in 
bags on top of the billlî' cargo was useless. Against the report of the said 
third board of surve.v the master of tlie Tyr again protested. 

The steamer saile<l froin Dieppe about noon on Monday 10 April 1905 and 
in due course arrived at Philadelphia. 

* Eighth. For a further defence, and as a couiiterclaim or set-off to the claim 
of the libellants herein, respondeut allèges, on information and belief, that had 
the master of the Tyr on 28 March 1905, permittwl the loading of said cargo 
in accordance with the usage and custom of the tràde, using such shifting 
boards as were on the steamer and accei)ting the ofCer of respondent's agent 
to provide a reasonable quantity of deals or lioards to arrange shifting board 
partitions, in substantial accord with tlie subséquent recommendations of the 
first board of survey, said steiimer conld, and with reasonable dispatch 
should, hâve been loaded and ready for sea by noon on Saturday 1 April 
1905. but that by reason of the wrougful, unreasonable and improper refusai 
of the master of said steamer to load in accordance with the custom of the 
trade, and the ofîer of the aforesaid agent, said steamer was improperly and 
wrongfully detainèd and delayed froni noon ou Saturday 1 April until 
noon on Monday 10 April, on account of wliich resiwndent allèges that it is 
entitled to deduct from the charter-hire of said steamer an amount propor- 
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tionate to the monthly charter-hire thereof and that the same, allowing 2%% 
déduction thereof for commission, amouuts to the sum of £181-3-3 Sterling. 
Respondent further allèges that the aforesaid conduct of the master of the 
Tyr necessitated the sending of many cables between Liverpool, New York 
and Dieppe, the dispatch of a spécial agent of respondent's eorrespondents 
from Liverpool to Dieppe, the calling of surveys, cost of extra shifting 
boards, extra labour, 2868 sacks supplied to master and expenses of moving 
bunker coals improperly placed in No. 2 hold by master causing further 
additional expenditures amounting to £162-4-8, wiiereof a detailed schedule 
is hereto annexed marked A and made a part of this auswer. making a total 
of £343-7-11 or, at .$4.85-% to the pound sterling, .$1608.03, in which amount 
respondent allèges the owners of the said steamer are indebted to it and 
which respondent seeks to set-ofC against the amount pf charter-hire herein 
claimed." 

Thèse boulder flints are a commercial article which are pulverized 
and used to make clay and China. 

The testimony shows that the controversy arose when the charterer 
sought to load the steamer at Dieppe with the said cargo of boulders, 
which are stones of varying size from the size of a pigeon's egg to that 
of half the size of a man's head. For the most part they were smooth, 
rounded and polished by the action of the waves roUing them on the 
sea-shore. The libellants contend that the charterer sought to load 
them in bulk without any précaution against movement in the vessel, 
while the respondent contends that the charterer offered to put up 
shifting boards if the master thought necessary, to be placed where he 
wished them and for that purpose to supply a reasonable quantity to 
ërect necessary partitions. They could not, however, come to any 
agreement and a board of survey was appointed at the request of the 
master by the respondent's broker. This board was composed of three 
men often called upon to act as surveyors by the Tribunal of Com- 
merce, a local court at Dieppe for settling commercial and shipping 
matters in dispute. The report by the surveyors was made as follows : 

"We undersigned captains : Miniac, Guérin & Veyrat, hâve, according to 
the request of Mr. Gens, ship-brolî;er at Dieppe, been, on tlie 30th of Mareh 1905, 
on board of the Norwegian steamer Tyr of Bergen, lying in the harbour of 
Dieppe, to load a cargo of boulders, to examine how to place the shifting 
boards to prevent the boulders shifting from one side to the other. 

The undersigned are ail of opinion that a single shifting bulkhead in the 
middle of every hold is sufflcient, provided said bulkhead extends to four 
feet above the top of the cargo. 

Further, said bulkhead shall be strengthend, at intervais, on each side, by 
stanchions tîxed with wedges on both sides. 

However, in the hold No. 2, two smalier bulkheads shall be fltted on the 
stanchions which support the hatchway and this in order to diminish the 
strain which would bave to be borne solely by the central shifting boards 
under the hatchway. on account of the distance existing between the stanch- 
ions under the eoamiugs fore and aft of said hatch. 

The boulders in bags shall be stowed in the tween deck. 

We do )iot see that any further measures are necessary. 

Signed in Dieppe on the 30th of March 1905. 

[Siguedl Miniac. Guérin. Veyrat." 

This report was enclosed to the master by the broker in a letter as 
follows : 

"Dieppe, 30th March 1905. 

Gaptaiii Michelson S/S 'Tyr' Dieppe — Denr Sir: 

Enclosed I beg to liand you copy and translation of the Surveyors' report 
and I hâve just advised ilessrs. J. Barnett & Co. that you refuse to accept 
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the same, uniess besides: Ist that the whole fargo be fastraod with four 
tiers of boulders in bags on top and 2d a cross bulkhead be built to separati^ 
the eoals and steady cargo in No. 2 liold. 

As already written. Tinlè-charterers repeat that your steanier's liire ceases 
from yesterday morning untll their orders to load tlie cargo are carried out. 
Yours truly, C Gens." 

The master replied as follows: 

"Dieppe 20tli Marcb 19a5. 

D. Gens, Bsq., Agent for Timecharterers of S/S Tyr — Dear Sir: 

In reply to your favor of today Just received, I beg to inform you that I 
am not refusiug to load the boulders but that I demaud the <rargo loaded and 
secured in an efficient and proper way, so that the ship on accouut of the 
cargo can be in a seawortliy condition for an transatlautic voyage. 

I further beg to notify you that the steamer is lying for account of Time 
charterers, and they will hâve to stand ail risk and loss of time, as they 
hâve to perform the loading, and taking ail necessary steps for securing the 
cargo in a good and eiflcient way, of which I hâve had no reasonable proiX)ses 
up to titoe. 

No doubt it can bee done but the expense will bee for there account, and 
should no doubt corne up In a good .sum of nioney, before an independeut 
trustworthy person whit proper expérience on this matters will déclare the 
cargo so well secured that no property or hunian life are i^ut into uureason- 
able risk on account ship having an very dangerous cargo. 

As there are no custom established for bulk cargo of boulders in trans- 
atlautic trade, you will bave to take necessary steps for loading in an proper 
and safe way, to which, I shal not object, and propose you to appoint 
experienced independeut men to give their oppinion on the matters. 

Yours truly, M. Michelsen, Master." 

The master refused to act upon the report and demanded further 
steps for security as shown by his letter last quoted. His testimony 
upon this point was : 

"Q. Didn't you still décline to allow the loading to proceed under sueh an 
offer? A. I declined to load in the customary manner. 

Q. Didn't you refuse to allow the loading to proceed aceording to tlie 
recommendations of that flrst report? A. Yes, I did. 

Q. In addition to the recommendations in that flrst report of the survey 
called by Mr. Gens, did you demand that a cross bulkhead be put in the No. 
2 hold, and that the whole cargo in eaeh liold be fastened on top, with four 
tiers of boulders in bags? A. Yes, I did. 

Q. As I understand you refused to load aceording to tl>e survey report 
of the survey called by Mr. Gens, did you not? A. Yes." 

He called upon the Norwegian Counsel General at Havre for the 
appointment of a second board of survey. The Consul General ap- 
pointed two men, one a civil engineer and the other a master mariner 
engaged in the ship chandlery business, both of Havre. They made 
a report as follows: 

"Rapport. 

We undersigned duly appointed by the Norwegian & Swedish General Consul 
at Havre, arrived hère from Havre today at abt. 1 .30 p. m. to Inspect and 
report on the loading of the cargo in the S /S 'Tyr' of Bergen, (Norway). 

After having exainined the ship and the nature of the cargo, we hâve corne 
to the foUowing resuit : 
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The cargo intended to be shippe<J in said ship consists of Bowlders. (Silex 
in French) whicli is to be dellvered in bulli. 

We find however, that If this cargo be shipped in builc without necessary 
précautions, the vessel will not be in a seaworthy cçudition. 

To malîe the vessel seaworthy with this cargo, we recommend that bulli- 
heads of 3" planlcs must be put np amidships in each hold froni fore to aft to 
the height of abt. 4 feet (engl) above the level of the cargo. Thèse bulk- 
heads to be properly secured by stanchious of 0" x (i" from amidships to the 
wings, nailed down tight by spilves, and secured at each end by wooden 
choclis to prevent them from gettitig out of their position from the straiu 
and weight of the cargo. - 

In the No. 2 and No. 3 hold, we f urther recommend, that two bulkheads 
in each hold be put up amidships on each side of the hatchways to the same 
height as the others and f astened to the iron stanchions in the edge of the 
uatchways. 

To keep the cargo as much as possible in Its level condition, we further 
recommend, that two tiers in height of bags filled with same cargo, be 
placed on top of the bulls; cargo in ail four holds to prevent same from making 
further heavy strain on the bulkheads. 

It is our eandid opinion that the précautions we hâve recommended are 
necessary for making the ship in a seaworthy state, having taken into 
considération, that tlie whole cargo will be placed below the ship's water- 
line and thus cause heavy rolling and working of the vessel, especially In 
rough weather and seas in tlie North Atlantic, where this vessel is bouud. 

Dieppe the Ist of April 1005. 

Ferd Pande, L. Dero, 

Master Mariner. Ingénieur Civil." 

Later aiiother siirvey was held and report made as follows : 

"Dieppe 8th of April 1905. 

We, undersigned, captains surveyors. went ou board of S /S Tyr of Bergen, 
Capt. Michelsen, in order to ascertain. that our Instructions had been duly 
carried out, in accordance with our report sigued on the 30th of March 1905. 

We found that the shifting bulkheads had been erected and strengtheued, 
giving every guarantee agalust the rolling of the cargo. 

That. in No. 2 and 3 holds, two latéral shifting bulkheads had been fltted 
on each side of the hatcbes, thus dividing the middle of the holds in two 
eompartments. 

That, thèse bulkheads enable the vessel to proeeed on her voyage with perfeet 
safety and that it was useless to put two tiers of bags on top of the cargo, as the 
(■aptain had required, coutrarily to what is customary to do with cargoes 
of flint stones in bulk. 

Signed at Dieppe on the 8th of April. 

[Signedi L. Veyrat' Guërin. L. Miniac." ■ 

Another survey was held and report made as follows : 

"8th of AprillOOS. ,. 

We. undersigned, appointed by Tribunal of Coniincrce of Dieppe, at the re- 
quest of Captain Aliclielsen, master of the Norwegian steamer Tyr, of Ber- 
gen, to ascertain whetlier said steamer loaded with' boulders, in bulk for 
Philadeljihia. can srifely ])roceed on lier voyage in her présent state. 

liaving aeeey)ted this mission & after having given oath before the Prési- 
dent of the Tribunal, we went on board of the steamer, where we found the 
(■a])taiii. 

We i'ound thnt in Xo. 1 and No. 4 holds a bulkhead had been fltted in the 
middle, .-uid strongly secured by stanchions, choel<:ed in the wings, and that in 
Nt). 2 and 3 holds, two side bulkhea<ls had been put besides tlie central ones, 
iind that sanie had been strongly secured on the wings and on the central 
iiuliilicad. 

We. tlierefore déclare tliiit ail tlie iiecessary précautions hâve been taken for 
the safety of the stear'er, wliicli could proeeed in its présent state. 
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We, besides notioed tliat in Xo. 1, 2 and 3 holds, bags hâve lioen filled witb 
boulders and placed ou top of tbe cargo, but we consider tbis usolens. 

[SignedJ Savary, barbouf uiuster. 

Tbnrel. pilot nmstei'. 
Godard, captaiii." 

The principal question in tlic case is wiiether the précautions called 
for by the first report vvere sufficient, or whether those recommended 
in the second report was necessary. 

A great deal of testimony has bcen taken at Dieppe and hère in 
support of the respective contentions. That at Dieppe consistée! of 
D. Gens, the ship-broker before mentioned ; Paul Rimlard, a flint mer- 
chant in Dieppe; Robert Delarelie, the same; S. Holl, the samc ; L. 
Miniac, Captain in the Dieppe-Newhavcn Line of steamers ; Captain 
Guérin, the same; Captain Veyrat, consignée of fisliing boats at 
Dieppe, and Joseph Barnett, ship-broker in Liverpool, England. 

The testimony taken by the respondent at Dieppe is to the gênerai 
effect that the cargo, was preparcd for the Tyr before her arriva! and 
was then lying on the wharf, or in its vicinity, in readiness for loading. 
The master, however, instead of taking it on board immediately con- 
demned it as unsafe unless great précautions sliould be taken. It is 
sliown that the methods proposed by the first survey were in conformity 
with ordinary Dieppe practice, whicli is practically the only port for 
the shipment of thèse stones across the Atlantic. ^^Ir. Gens who 
liad had considérable expérience, so testificd as did the otlier witness- 
es mentioned and they ail agreed that the précautions called for b}' 
the second survey, and not provided for by the first survey, were a 
useless expense, and entirely unusual. 

The surveyors Dero and Pande, of the second survey, were ex- 
amined abroad as witnesses for the libellants and they support the 
recommendations of their report. They had not, however, liad any 
expérience with boulder flint cargoes and their competency to testify 
as experts in the stowage thereof is open to very grave doubt. 

Numerous other witnesses bave been examined, viz. : The master 
of the Tyr, Michelsen; the chief officer of the same, Boe; the chief 
engineer of the same, Bruland: James P. Kimmey, master mariner 
and agent in Philadelphia of the Board of Underwriters of New York, 
and Peter R. Frodstat, master mariner on behalf of the libellants. 

In addition to the foregoing witnesses whose testimony was taken 
by dépositions, numerous witnesses were examined hère in court, viz. : 
Valdimar Lassen, superintendent of the Scandinavian American Line ; 
Thomas W. Nichols, surveyor for the New York Board of Marine 
Underwriters; John W. Cann, surveyor for the National Board of 
Marine Underwriters; Mark Kirby, master mariner; Ralph J. M. 
Bullowa, one of libellants' counsel ; George D. Woolley, manager of 
steamship companies in New York, on behalf of the libellants. Fran- 
cis H. Pollexfen, ship owner, broker and coal shipper; John D. Mc- 
Glincey, importer of chalk, china, clay, pebble and boulder flints ; 
William S- Samuels, marine surveyor, etc. ; Sylvester S. Dunning, 
surveyor for the New York Board of ^Marine Underwriters, and 
Thomas J. Grâce, stevedore in Philadelphia for the flint ships arriving 
there, on behalf of D. McGlincey. 
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A!l the testimoiiy has been duly considered. It has taken a wide 
range and there appears to be a very prévalent impression among- 
shipping people who hâve had no expérience with this kind of cargo, 
tliat it is an extremely dangerous one to transport. It does not seem 
necessary to discuss such testimony in détail as it is apparent that it 
is based npon a misconception of the facts. AU of the numerous wit- 
nesses who hâve had expérience with boulder flint cargoes agrée in 
stating that it can be carried safely without extraordinary précau- 
tions and that a single line of shifting boards in the centre of the 
hold would hâve sufificed hère. The testimony satisfies me that such 
shifting boards, secured and supplemented as provided for in the 
first survey, would hâve answered the purpose of properly protecting 
this cargo from movement and that the précautions insisted upon by 
the master in excess of the requirements mentioned were entirely un- 
necessary. The stowage of the cargo was within the master's reason- 
able discrétion but he had had no previous expérience with such a 
cargo and was not justified in calling upon the charterers, in order 
to satisfy his ignorant ideas, to go to the expense for the stowage far 
in excess of proper requirements. 

It seems that by the stowage of some of the cargo, from 120 to 
150 tons, upon the awning or between deck the vessel was relieved 
from the effect of stiffness which would hâve resulted from having ail 
of the cargo in the holds. It is not at ail clear that stowage between 
decks was known to the members of the second board of survey and 
therefore when they made their recommendations, it is doubtful if they 
were fully aware of the vessel's condition. 

This cargo settled about a foot on the voyage so that it was évident 
there was very little danger of its being disturbed by the ordinary con- 
tingencies of the passage, though it was not tommed down. The 
centre linc of shifting boards was apparently sufficient to prevent any 
deleterious movement. It is urged that notwithstanding ail the 
précautions taken, the cargo did shift on the way over. The master 
so testified but said that it was very sliglit, about 3 degrees, and of no 
importance and such shifting as there was may be disregarded. 

The contract for the hiring of the ship required her to be in ail 
respects seaworthy for the voyage she was about to undertake, which 
included not only seaworthiness in hull and equipment but also with 
respect to the stowage of the cargo. Corsar v. J. D. Spreckels & 
Bros. Co., 141 Fed. 260, 264, 72 C. C. A. 378. She was therefore 
required to be provided with sufficient shifting boards to properly stow 
the cargo. The duty is upon the owner of a ship to render her fit in 
design, structure, condition and equipment to encounter the ordinary 
périls of the voyage and to be fit for the receipt and carriage of a 
spécial cargo. Carver on Carriage by Sea, §§ 18, 19a, 20. It is also 
said by the same author (section 273) : 

"Tlie duty of stowing the cargo in tho sliip. lies on the owner, and on tho 
master as his représentai ive, nuless there is an agrcement to the contrary. ïhe 
master ousht to be a comyjetent stevedore, and he nmst see that the stowage 
is donc with skill and care. * * * Moreover, the ship must provide what- 
ever dunnage may be required * * * such as mats, battens, loose wood, 
etc. Thèse are needl'ul to keep the goods lu their places. * ♦ ♦" 
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A cliartereci vessel in the absence of a spécial agreement, is re- 
quired to supply herself with proper fittings for the carriage of law- 
ful carf^o. Dene Steam Shipping Co., lytd., v. Tweedie Trading Co. 
(D. C.) 133 Fed. 589; Id. (C. C. A.) 143 Fed. 854. 

There will be a référence to a commissioner to ascertain and report 
upon the respondent's unnecessary expenditures hereunder and if it 
appears that tliey equal or exceed the balance of hire the libel will 
be dismissed. 



THE POCOMOKE. 

(District Court, E. D. Virginia. December 29, 1900.) 

Coi,LisioN— Steam Vessels Crossing— Violation of Rules. 

The steamer Pocomolie lield in fault for a collision with the govem- 
ment launch Daisy near the docks at Norfolk, Va., on évidence which 
showed that tlie vesseis were on ci-ossing courses, and the Pocomoke 
liad the launch on lier starboard hand, and was therefore required, 
bv articles 19. 22, 2,3. of the navigation rules for rivers and harbors 
(30 Stat. 96 [U. S. Comp. St. 1901, p. 288.".]), to keep out of the way, to 
avoid erossing ahead of the launch, and. if necessary, slacken her speed, 
or stop or reverse, none of which rules she complied with. The launch 
held not in fault for violation of article 21, requiring her to keep her 
course and speed. becaiise she reversed after collision became inévitable, 
which was a proper inaneuver to lessen the efiCect of the blow. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision §§ 34-38.] 

SAME — LoOKOtTT. 

Ail that the law requires with respect to a lookout is that there 
■ .shall be soine one properly stationed to best observe, see, and hear the 
approach of other vesseis ; and a small launch, only (il feet long, haying 
her pilot house, in which her navigator stood, well forward, with oi>en 
Windows ail around, and otlier members of tUe crew on tlie deck, cannot 
be held in fault for a collision in the daytime, in fair weather, because 
she (lirt not bave a lookout specially stationed. whore she was the privi- 
leged vessel, entitled to keep her course and speed, and the absence 
of sueli lookout did not contribute to the collision. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 10, Collision §§ 
140-U3.] 

SaME — BUKDEN AN.O SUFFICIEXCY OF PrOOF, 

A Ijurdened vessel, which was guilty of a clear violation of the rules 
of navisiition which in itsolf was snliicieut to nceount for a collision, 
cannot esciipe liability tberpfor by inerely raising a doubt as tO the 
proT)pr navigation of the privileged vessel. 

[l'jd. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 275.] 



In Admiralty. Suit for collision. 

On the morning of the llth of August. 1903. about 8:40 o'clock, the govern- 
nieiit steiim launeli Xo. 22, known as the "I>aisy," about 01 feot long, used 
in the transportation of employés and other ijor.sons between the Navy Yard 
at PortSDiouth. and the city of Norfolk, while (^n route from the former place 
to the go\ernment landing in Norfolk, came into collision with the Pocomoke, 
a steam vessel eiigaged in the flshîng trade, about Uô feet long. ]39 tons 
gross, as the latter was proceediiig nj) the Elizabeth river and the launch was 
about to enter her landing, and some 50 to 75 yards out in tlie stream. Tlie 
goyerument landing at Norfollv is inLUiediatoIy east of the ferryboat slip, or 
wharf used by the ferryboats plying between Norfolk and Portsniouth and 
Herkeley : the slip for the Berkeley boat being immediately west of the gov- 
ernment landing, and the Portsniouth slip immediately west of that. The 
1.jO F.— 13 
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govemment's case, briefly, is tbat ItSf teimch, under the rules of the road, had 
the right of way over the Poeomoke; tliat she vvas proiierly equipped and! 
mànned, with proper and efficient officers and lookout ; that the Poeomoke, 
without notice or warning, negligently, reclclessly, and carelessly ran upon 
and over the launeh, and sunk the same. The Poeomoke assigns varions acts 
of négligence against the launeh, ehiefly that she was proceeding at a high 
rate of speed; that she failed to keep her course and speed, but, on the con- 
trary, stopped and reversed, when too late to avoid the collision, without giv- 
ing notice tbereof ; and for f allure to bave and maiutain a proper luokout. 

L. L. Lewis, U. S. Atty. 
Hughes & Little, for respondent. 

WADDILL, District Judge (after stating tlie facts) . Thcre is not 
a great deal of évidence in this case, and the same may be said to be 
less conflicting than is usual in collision cases, and will be fouud in the 
jtidgment of the court to clearly establish the fact that the collision 
was due solely to the négligence of the navigator of the Poeomoke 
in not complying with the ruleS of navigation by keeping ont 
oî the way of the launeh, or stopping or reversing, or otherwise 
taking necessary précautions in time to avoid the same, when it was 
apparent that the two vessels were in such close proximity as to en- 
danger risk of collision. 

Articles 19, 31, 28, and 23 of the rules of navigation (30 Stat. 
96 [U. S. Corap. St. 1901, p. 2885] ) prescribe the conduct of vessels 
approaching each other as in this case, and those violating them, ex- 
cept under circumstances contemplated by the rules, must bear the con- 
séquences if damage ensues. The orderly conduct of navigators, and 
the préservation of life and property of persons thus engaged, requires 
thàt thèse .rules shall be strictly observed and foUowed. Article 19 
provides that : 

"When two steam vessels are crossing so as to involve risk of collision, the 
vèssel which bas tbe other on her own starboard side shall keep ont of the 
way of the othét." 

Article 22 : 

"Every vessel which is directed by thèse rules to keep ont of the vvny of 
another vessel shall, if tbe circumstances of the case admit, avoid crossing 
abead of the other." 

And article 23 : 

"Every steam vessel which is directed by thèse rules to keep out of tbe way 
of another vessel, shall, on approaching ber, if necessary, slackeu her sj^eed, 
or stop or reverse." 

Thèse three rules make perfectly clear the duty of the Poeomoke. 
The launeh was on her starboard side, and therefore had the right of 
way; and the Poeomoke should hâve kept out of her way. There were 
no circumstances justifying her attempting to cross ahead of the 
launeh, and, under article 23, if it became necessary for her to avoid 
the collision, she should hâve slackened her speed, or stopped, or re- 
versed, none of which it is pretented she did, certainly in time to avert 
the disaster. The obligation imposed upon the Poeomoke was to avoid 
the risk of collision, as well as the collision, and she cannot escape 
the conséquences of her folly in taking chances in that respect. In- 
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stead of making a "close shave," she should hâve anticipâtes the 
danger, àt least in tirrie to hâve ayôided the same/'by slackçning jher 
spéed, or stopping, or revfersing. The Carroll, 8 Wall '302-5, ÏÔ L. 
Ed. 392; The New York, 175 U. S. l87, 20 Sup. Ct. 67, 44'L. Ed. 126; 
The Richmond (D. C.) 114 Fed. '^is', and cases cited; The EHzabeth 
(D. C.) 114 Fed. 757-9. 

From respondent's évidence in this case, it is apparent that the 
Pocomqke failed to comply with'therules of navigation ,cited; indeed^ 
she made no pretense of having dorie so, unless ît be the inefïectual 
effort to observe article 23 when it was toolate to avert the collision. 
The violation of the rulès is'in effect'conceded. * The, case setup bj;^tl;^e 
respondent's answer, and'sought to be e;stablished by the màster.of the 

, Pocomoke^ is ih^ substance that, as the Pocomoke approaçhed the ISforr 
folk ferry slip, shé obsefvéd the ferf yboat for Portsmouth, over which 
she hàd the right of way, ,jDroceed ont on her course; that as a matter 

, of courtesy he.gaVe way to this.boat, starboarded, and pass.ed under 
her stern bctween the shore and thé ferryboat, ' when he observed^the 
ferryboat from Berkeley àjjpt-oaChiri^ nër slip, wHich latter boàt had the 
right. of way over the Pocoîtioke,',but gave' way to the latter steamer, 
which had rung up her engîhe, in ordér to pass under the stern of the 
Portsmouth boat ; and thb Pocomoke then proceeded across the course 
of the Berkeley boat, when su ddénly the launçh Dàisy appeared.frbm 
behind the Berkeley, boat, and proceeded across tiîe' Pocomqke's course 
when too late for the latter to avoid the collisipii with her,, It will 
thus be seen thât'the Pocomoke's Inaster, bywliàt, he , in his évidence 
termed a mâtt'er of courtesy, was proçeéding in utter violation 6î ail 
rules and régulations, în that hé allowed the outgoing'Pôrtshiouth 
ferryboa!t, over which' he had thé right of way, to go across and atieâd 
of his vessel, -âhd he in turn did the same thingwith the ineoming 
Berkeley ferryboat, as he claimed, none of which he should hâve done. 
Upon the facts as stated by the master, the navigàtor of the, launoh, 
if behind the. Berkeley ferry steamer, could not hâve anticipatéd that 
the Pocomoke would proceed ahead of and across the course of the 
ineoming Berkeley boat, instead of under her stern. 

Assuming the facts, however, to be as clainied by the niaster pî the 
Pocomoke, upon his own showing he would not be relieved from re- 
sponsibility for the colhsionj becaUse he admits that, notvvithstanding 
the sudden emerging of thé launch from behind the Berkeley ferry- 
boat, he saw her some 100 yards ahead of him when he was only pro- 
ceeding at the rate of about 2 miles an hciur ; and hé therefore had.ample 
time, and ,it was his duty, ,tp hâve âyoided the collision with the launch. 
It is proper, however, to say that the évidence alike of the government 
and of the respondent entirely fails to establish the contention of the 
Pocomoke as to the présence and movements of the ineoming ferry- 
boat from Berkeley, or the sudden emerging of the launch from behind 
such boat. .On the contrary, the facts are clear that there was no 
such boat présent at' ail. The Berkeley ferryboat was then in her slip 
at Norfolk, according to respondent's own évidence; and there waS no 
other ferryboat in the immédiate vicinity, save the outgoing Ports- 
mouth steamer, which the Pocomoke passed astern, instead of acrosS 
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iier bbw, as she should Hâve donc. AU of tlie government's witnesses 
make this clear, and the bnly witness examined by the Pocomoke, 
Qthef jtl^aft her master, hàmçly, the tnaster of the Berkeley ferryboat, 
then in the pilât house of the ferryboat in the slip and the observer 
of ail that bccurred, fully corroborâtes them. In other vvords, the 
master of the Pocomoke seems to hâve imagined that he saw an in- 
çoming ferry steamer, which goes far to destroy the force of his évi- 
dence as to, just wha;t occurred at and about the time of the collision. 
Indeed, ît is fiuite appâtent, îrom the whole évidence, that the Poco- 
moke was herself arrariging to land at her dock jiist a short distance 
aboyé the government landing, and was engaged aboiit that after she 
rang'up to pass astern of the Portsmouth. steamer, and paying but 
little attention to her own navigation, which may ni part account for" 
her master's confusion, and her failure to call as witnesses to the oc- 
currence those employed in her service. She did not so much as ex- 
amine her lookoùt, whiCh is difficult to acçount for, if it be really true 
that he, toô, was at his post àt the time of the collision. The George- 
town (D. C.) 135 Fed. 859, and cases, cited. 

The Pocomoke seeks to 'placé the responsibility for the collision 
upon thelaunch, because, as she claims, the latter,^s required by article 
21, failéd'to keep her course and speed,. and, on the contrary, slowed 
dbwn and reyersed her engine. Tliis position, in the view taken by 
the court bf the évidence and under the law on the subject, is wholly 
unteilàblê; Whatevei: error the launch may hâve, coj^nmitted in this 
respect should bê treated as error in extremis at mo§t; jaut it is évident 
that the ni^heuyer thus complained of on the part o£ the launch's navi- 
gâtor wàs oné mâdè by hinî When the collision was inévitable, with 
the view, if possible, cit lessening the danger, by'receiyîng a glancing 
blow, instead of a direct one, which it térided to and did do, and was 
what ought to hàvè' beén done. The niaster of the launch, after ex- 
plàining the circumstances of the collision and the fact that he was 
engaged immediately preceding it in clbsely observing the movements 
of two iugs having the right of way over him, to the end that he 
could keep out of 'their w'ay, thus describes the coming together of 
the launch and the Pocomoke : 

"I glanced up and saw the Pocomoke was right on top of me, coming up the 
river at full speed. I sliould judge she was making at least 6 or 7 miles an 
hour. Seeihg a collision inévitable, and tliat she would strike me any way, for 
she was right on top of me, I gave my engineer three bells and the Jingle right 
in succession, which] signifled to stop and go astern, and just as I gave the 
bells the Pocomoke struck me right forward of the engine room, between the 
pilot house and éngine room hatch, and she hung on to us until ail the crew 
and my four passengers got aboard. AVe crawled right over her bow. As 
soon as I got on hoard, she backed away, and she went down in half a minute 
after the Pocomoke backed away." 

And then the witness, in answer to questions as to whether it 
vi^as possible for him to hâve avoided the collision if he had kept his 
course and sp>eed, said that it was inévitable, concluding : 

"Wheu I saw him, te was crossing onto me. If ï had kept oii going. he 
would hâve hit me in the engine room, andi both my engiucman aud tiremau 
would hâve been scalded to death." 
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This évidence was corfoljorated by the englneer on the launch, as 
well as the deck hand forward at tîie'timc of the collision ; and by 
reason of this manenver a glancing blovv was niade abaft of her wheel- 
house, instead of amidship, as would otherwise. hâve been the case. 
The danger arising from the coming together of thç vessels was thus 
reduced to a minimum. 

The efïort of the Pocomoke to place the responsibility for the col- 
lision on the launch, because of her failure tohave a proper lookout, 
it equally untenable. In the first place, if the accident arose because of 
the launch's stopping and reversing, instead of keeping her course 
and speed, as' the Pocomoke daims, the présence or absence of a look- 
out would hâve been immaterial, as not contributing to the accident. 
The Ludvig Holberg, 157 U. S. (iO, 15 Sup. Ct. -177, 39 L. Ed. G20; 
The Georgetown (D. C.) 135 Fed. 857; Baltimore Steam Packet Co. 
V. Coastwisei Transportation Co. (D. C.) 139 Fed.' 777. But the launch 
was' justified under this évidence in making the maneuver which she 
did, instead of cpntinuing on her course and .speed ; and it does not lie 
in the mouth of the Pocomoke, after placing her in this perilous posi- 
tion, to take advantage of her etïort to extricate herself from the 
danger. The launch, however, was properly manned and officered, 
and had a sufficient lookout. It was a small launch, only Gl feet long, 
with her pilot house well forward, in which her navigator stood, with 
Windows ail around him open, from which he could see up, down, and 
across the riVer; and, in addition, a deckhand was aft and one for- 
ward of the pilot house, the lattér's duty being especially to look out 
in foggy weather, and who at the time was standing forward with his 
heavirig line in his hand ready tô throw it ashore when he arrived at 
the landing. He, as well as the navigatOr of the launch, could see 
everything around them. It was broad daylight, gçod weather, aijd 
about 9 o'clock in the morning, and they had their view especially 
upon vessels that the law required them to look out for, without ex- 
pecting that others in similar position would fail to observe and respect 
the proper rules of navigation on their part. The présence of the tugs 
liaving the right of way over the launch was as much discernible to 
the Pocomoke's navigator as to that of the launch, and the Pocomoke 
should hâve exercised the vigilance the circumstances in which 'the 
launch was then placed required, and hâve especiallv kept oUt of the 
launch's way. Wilder S. S. Co. v. Low, 112 Fed. 171, 172, 50 C. C. 
A. 473, and cases cited. 

This was the condition under which the Pocomoke negligently and 
recklessly ran into the launch. An additional or spécial lookout would 
bave served no good purpose, and, indeed, it would bave been im- 
practicable, with the size of the launch, to bave kept a spécial lookout. 
He would bave been in the way. Ail the law requires as to a look- 
out is that there shall be some one properly stationed to best observe, 
see, and hear the approach of other vessels. Taking into account the 
size of this launch, the business in hand, and the waters to be traversed, 
certainly in this case no other or additional person to the niaster and 
deckhand was required or needed as lookout. The Farragut 10 Wall. 
(U. S.) 334, 19 L. Ed. 94G ; The Fannie, 11 Wall. (U. S.) 238, 243, 
20 h. Ed. 114; The Dexter, 23 Walî. (U. S.) C9, 74, 25 L. Ed. 
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91; The Nacoochee, 137 U. "S. 330, 11 Sup. Ct. 122, 34 L. Ed. 
687;. The Blue Jacket, 144 U. S., 371, 389, 12 Sup. Ct, 711, 30 
L. Ed. 469; Ping-On v. Blethen (C. C.) 11 Fed. 607; The Bermuda 
(D. C.) 17 Fed. 397; The George Murray (D. C.) 22 Fed. 117, 122 
The Garo (D. G.)' 23 Fed. 734; The Havana (D. G.) 54 Fed. 411 
The Gity of Portsmouth (G. G. A.) 143 Fed. 856. 

In The Farragut, 10 Wall. (U. S.) 338, 19 L. Ed. 946, Mr. Justice 
Bfadley, speakjng for the Suprême Court, said : 

"But It would be against ail reason to oontend that the master or owtiera of 
a vessel should be made liable for tlie conséquences of an accident by reason 
of not havlng a spécial lookout, wbere the collision or loss could not hâve been 
guarded against by a lookout, or where It is clear that the absence of a look- 
out had hothing to do in causing it. * • » We are not to shut our eyes and 
toaocept bllndiy an artiflcial rule whieh is to détermine in ail cases whether the 
navlgatop' is liable to the charge of négligence in causing any damage that 
may happèn. A lookout is only one of the many précautions which a prudent 
navigator ought to provide; but it is not Indispensable where, from the cir- 
cumstances of the case, a lookout could not possibly be of any service. The 
object of a lookout is to discover dangers that are unknown, the advance of 
an apprbaching vessél, the appearahce of a light on the coast, the discovery 
of a dangerous object, and many other things, the existence and présence of 
which çould not be so easily and quickly known to the pilot as to a person 
whose sole business it was to make and éomniunicate such discoveri&s. The 
cases referred tô, taken in connection with the partibular cireumstanees of 
eâch, eaiinot receive a différent interprétation." 

In The Dexter, 23 Wall. (U. S.) 69, 74, 25 L. Ed. 91, Mr. Justice 
Glifford, speaking for the Suprême Court, said: 

'''Objection is made fcy the libelant that the lookout of the Dexter was in- 
sufficieht ; but It is unneeessary to décide the question, as it was a clear nlght, 
and as each vessel was seen by the other long before there was any necessity 
for précaution, and in ample time before the collision to hâve done whatever 
the cireumstanees requiréd to hâve prevented the disaster. Sufficlont lookouts 
are required by the rules of navigation; but where it appears that the offlcer 
in chargé of the deck saw the approaching vesseKwhlle she was yet so dis- 
tant that no précaution^ to avoid a collision liad become necessary, and that 
the want of a lookout did not and could not bave contributed to the collision, 
tlie vessel omitting such a proper précaution will not be held responsible for 
the conséquences of the disaster, if in ail other respects she is without fault." 

j,i,It will be observed that this latter authority would go far to relieve 
even the Pocomoke, the burdened vessel !n this case, from liability on 
account of the absence of the lookout, assuming she was without one, 
which may account for the failure to produce him as a witness, since 
the Pocomoke's master admits seeing the launch at least 100 yards 
:a>vay, which was in ample time to avoid either a collision or the danger 
of one; but just upon what reason loss should be visited upon the 
launch, the favored vessel, because of the absence of a spécial look- 
oiit, under such cireumstanees, cannot be well conceived of. 

The City of Portsmouth, 143 Fed. 856, was a décision of the Circuit 
Court of Appeals for this circuit, upon.appeal from a judgnient of this 
court, and in which the appellate court concluded that there should 
hâve been a division of damages, because in that case, in the condition 
of the wind and tide, and at the hour of 3 o'clock at night, with one 
of the lineof steamers plying between Portsmouth and Norfolk, with- 
out a lookout, and with only the master and a deckhand on duty, both 
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at the whcci, a spécial lookout wonld hâve sooncr disccrned the towing 
light of the tug in collision with the ferryboat, and thus Icssened the 
danger of the situation. This décision négatives the idea of its being 
necessary to hâve a spécial person designated as lookout, even in the 
case of a large ferryboat of the size of the City of Portsmouth. The 
court in that case considered that the présence of the lookout would 
hâve been désirable, as minimizing the chances of danger ; but no such 
contention can bc maintained in tbis case, with a craft the size of the 
launch, in broad daylight, with good weather conditions, the master 
at the wheel, witli nothing to obstruct his view, and the deckhand lo- 
cated in front of him. Ilere no harm came from the failure of those 
on the launch to do or the omission to do anything, but it arose because 
the Pocomoke, the burdened vessel, with the launch in full view of her 
and observed for at least 100 3-ards. chose either to run into and over 
the launch or to approach her in such close proximity as not to be 
able to avert the collision, wliich she was charged with the duty of 
avoiding. 

The efïort on the part of the Pocomoke to avoid the conséquences of 
her own négligence by casting a doubt or suspicion upon the manage- 
ment of those in charge of the launch will not serve to reiieve her, from 
responsibility therefor. The launch had the rigbt of way. The 
Pocomoke was the burdened vessel, and as such was guilty of a clear 
violation of the rules of navigation, which in itself was suffîcient to 
account for the accident, and cannot, therefore, escape liability by 
merely raising a doubt as to the conduct of the launch, Doubts sh'ould 
be resolved in favor of the launch, and against the Pocomoke, under 
such circumstances. The City of New York, 147 U. S. 72, 13 Sup. Ct. 
311, 37 L. Ed. 84; The Oregon, 158 U. S. 197. 15 Sup. Ct. 804, 39 
h. Ed. 943 ; The Victory and Plvmouthian, 1C8 U. S. 410, 18 Sup. Ct. 
149, 48 E. Ed. 519; The Georgetown (D. C.) 135 Fed. 857, and cases 
cited; Baltimore Steam Packet Co. v. Coastwise Trans. Co. (D. C.) 
139 Fed. 777. 

It follows, from what has been said, that the collision in this case 
arose solely from the négligence of the Pocomoke, and a decree may be 
entered so determining. 



BLAIR V. HEROLD. 

^Circuit Court, D. Kew Jersey. January 29, 1907.) 

Taxation— Lec.acy Taxes— Propekiy Sub.jbct. 

The war revemm act (Act Coug. Juiie 13, 1898, c. 448, 30 Stat. 448 [U. S. 
Comp. St. 1901, 13. 228G]) provides tliat any person havlug in cfciarge or 
trust, as aclmiuistrators, executors, or trustées, any legacios or distributive 
sliares arising from jjersonal property exceeding $10,000 in actual value 
passing after passage of the act, either by will or the intestate laws of 
any state or territory, or any Personal property transferred by "deed, 
grant, bargain, sale or gift," made to take efifect in possession or enjoy- 
meut after the death of the grantor or bargainer, etc., shall be subject to a 
tax. Held, that the words, "by deed, grant, bargain, sale or gift,!' as used 
in such act, referrod to transfers without considération only operative by 
way of gift. 
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2. SAJIE — TeANSFER Ol' I'BOPEUTY — l'AKTNKltSlllP AKTICLES — Co^-STRUCTION 
VeSTED KiGJlTS. 

Testator, his son, and several otliers fonnod a partnership to engage in 
tho banking bnsiness foi- a i)erioci ot 10 j'ears. Tlie iirticles provided tliat 
the deatli of one or more of the partners, so long as tliree members of the 
firin survived, sliould not work a dissolution, and tliat in considération of 
miitual stipulations and valuable considérations received by testator from 
tlie otlier parties to the contract, on testator's d(>atli, his share in the 
capital aud profits of the tirni sliould beeome absolutely vestod in his 
son as his projierty, etc. IfcM, that, the son acquired a vested interest 
in his father's interest in tho partnership property uuder the partnership 
agreement by a grant based on a suflieient considération wUich was d«- 
foasible only on the survivorsliip of the testator beyond the iiartnership 
period, and henee such interest, haviug vested in possession indepeudent of 
testator's will, was not subject to taxation nnd<>r the war revenue act (Act 
Juiie 13, 1898, c. 448, 30 Stat. 448 [U. S. Conip. St. 1901, p. 2280]). 

On Contract. 

George M. Shipman (James Byrne, Charles A. Boston, and Elihu 
Root, Jr., of counsel), for plaintiff. 

John B. Vreeland, U. S. Dist. Atty., and H. P. Lindabnry, Asst. U. 
S. Dist. Atty., for défendant. 

CROSS, District Judge. The above case was tried before the court 
without a jury; a jin-y having been waived pursnant to the statute. 
The attorneys of the respective parties hâve agreed upon a statement 
of facts in the nature of a spécial verdict, to be filed in the case, so that 
I am absolved from the duty of finding them. The action is brought 
to recover certain taxes paid by the plaintiff as executor, levied pur- 
snant to section 29 of an act entitled, "An act to provide ways and 
means to meet war expenditures and for other purposes," passed June 
13, 1898 (30 Stat. 448, c. 448 [U. S. Comp. St. 1901, p. 2286]), the 
important part of which section in this connection is as follows : 

"That any person or ijersous having in charge or trust, as adniinistrators, 
executors or trustées, any legacies t>r distributive shares arising from i)ersoual 
property. wliore the whole aniount of such personal property as aforesaid, shall 
exceed tlie sum of ten thousand dollars in actual value, passing, after the pas- 
sage of tbis Act, from any person possessed of such proi)erty, either by will or 
by the intestate laws of iiny Stato or Territory, or any persoual ])roperty or in- 
terest therein, transferred by dcod, grant, bavgain, sale, or gift. made or in- 
tended to take effect iii possession or enjoyraent after tlie death of the grantor 
or hargainer. to auy person or ])ersons, or to any body or bodies, politic or cor- 
porate, in trust or otherwise. sliall be, and liereby are, made sub.jett to a duty 
tax, to be paid to the United Sthtes, as follows— that is to say : Where tlie 
whole amouut of said personal proiierty shall exceed in value ten thousand 
and sJiall not exceed in value the snni of tweuty-tive thousand dollars the tax 
shall be," etc. 

John I. Blair, late of Blairstown, Warren cotmty, N. J., died Decem- 
ber 2, 1899, leaving a last will and' testament, which was duly proved 
before tlie surrogate of said county, and letters testamentary were is- 
sued thereon to the plaintiff. De Witt Clinton Blair, on the 28th day 
of Deccmber aforesaid, who thereupon took upon himself the burden 
of adrainistering the estate of said décèdent. By a clause of said will 
the residuarv estate of the testator was devised to his son, said De Witt 
Clinton T:'>lair. On the 18th day of April, 1890, the décèdent John Ij 
Blair, said De Witt Clinton Blair, and thrce other persons, entered into 
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a copartnership agreement to conduct a gênerai banking business un- 
der the name of Blair & Co., in the city of New York. The partner- 
ship was to be continued for 10 years, atid for sucii further period as 
might be mutually agreed upon by the parties. It was also provided 
that the death of one or more of said partners, so long as three mem- 
bers of the firm survived, should not work a dissolution of the copart- 
nership. The more pertinent items of the partnership agreement to 
the question presented for considération are the following: 

"VIII. It is hereby mutually agreed, that in coiisideratiou of tlie mutual stip- 
ulations ol' tliese articles, and for the furtlier considération of one hundred 
dollars (-flOO) paid by De Witt C. Hlair, (the reeeipt whereof is hereby ac- 
knowledged by said John I. lilair) and the love and affection borne by the said 
John I. Blair, to his son, the said De Witt C. Blair, and for divers other good 
and valuable considérations received hy said .Tohn I. lilair froui the other par-, 
ties to this agreement. that upon the death of the said John I. Blair, should 
the sanie happen during the jieriod herein or hereaftor agreed for the eontin- 
uance of said copartnership, ail of the rights, title. share, equities and demands 
whatsoever, then. therctofore owned and reniaining, or then held, or elaiined 
by the said .Tohn I. Blair in the said capital, or any incroase or profits theroon, 
or of, In or to any of thèse assets or rights of said firni, sliall, upon sucli death, 
beeome transferred to, vested in, and owned by the said De Witt C, Blair, ab- 
solutely, as his property. 

"IX. In considération of the preniises, it is further agreed by ail the parties 
liereto th,it, upon the happening of the coutingeney provided for In article 
VIII above, the said share, rights and property so accruiug to the said De 
Witt C. Blair, from the said .Tohn I. Blair, at the latter's death, shall continue 
and be retained in the said copartnershi]) business dttving the tcrm or ternis of 
Its continuance herein or hereinaffer agreed upon betweon the said parties. 
And the said De Witt C. Blair shall succeod to ail of the benefits, rights aud 
relations under such accrtiing right, title and share in tlie same niamier as said 
,Tohn I. Blair would hâve been entitled to, if living, said De Witt C. Blair, tak- 
ing the place of his said father." 

The total value of the interest of said John I. Blair in the copartner- 
ship at the time of his death, inchuling surplus and undivided profits, 
was $1,321,332, upon which sum a tax was levied under said act at 
the rate of $2.25 for every $100, aggregating $39,729.97. This amount 
was paid by the plaintifï under protest July 2, 1906, and its recovery, 
with interest, is sought by this suit. It will be noticed that the part- 
nership agreement was entered into eight years before the passage of 
the war revenue act. Consequently no claim can be made that it in- 
volved any intention to évade the provisions of that act. A succession 
tax is a spécial tax, and an act intended to impose it must be construed 
most strongly against the government, and a clear authority for the 
imposition of the tax must be found in the statute. In the case of Eid- 
man v. Martinez, 184 U. S. 578, 22 Sup. Ct. 515, at page 517, 46 L. 
Ed. 697, at page 582, the court said: 

"The question in each case is not of the power of the Législature to tax the 
Personal property of nonresidents, both tangible and intangil)le, since that is 
well established both in England and America (Mager v. Grima. 8 IIow. |U. S.] 
490, 12 L. Ed. 1168), but of its intent to do so by the iiarticular act in ques- 
tion. The inheritance tax law of the L'nited States abovo cited applles. to 
property 'passing by will or by the intestate laws of any state or territory.' As 
the property in this case did not pass under any will exeeuted in any state or 
territory of the United States, or by the intestate laws of any such state or 
territory. the case is not wlthin the literalism of the act, unless we are to use 
the Word 'state' in a sensé broad enough to include a foreign state or terri- 
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tory. As mntter of fact, the décèdent was a Spanish subjeet, vv-ho liad never 
resided in the United States, had executed a will at Paris in tlie Spanisli lan- 
giiage, pursuant to the laws of Spain, under whicL will one-third of his prop- 
erty passed to his son and two-thirds to tlie same person under the intestate 
laws of Sjiain. The pro])prty left by the will coiisistcd of fédéral, municipal, 
nnd corporation IjoudH. in custody of the agents of the deceased iu New York. 
It is the locality of the property withiu the jurisdiction of the United States 
which subjeets it. if at ail, to the legacy or succession tax. It is an old and 
fanuliar rule of the English courts, applicable to ail forms of taxation, and par- 
ticularly spefial taxes, that the sovereign is bound to express its intention to 
tax in clear and unanibignous language, and that a libéral construction be giv- 
en to words of exception coufiniug the opération of duty" — eiting cases. 

The theory iipon which the government proceeded in assessing this 
tax mnst of necessity hâve been that the plaintiff was a person "having 
in charge or trust * * * ^g executor * * * personal proper- 
ty or an interest therein, transferred by deed, grant, bargain, sale, or 
gift, made or intended to take effect in possession or enjoyment after 
thé death of the grantor or bargainor, to any person or persons," etc. 
On the part of the plaintiff it is claimed, among other things, that De 
Witt Clinton Blair never had in his hands, as executor, any interest 
in this copartnership which John I. Blair had up to the time of his 
death, and that such interest was not transferred, to use the language 
of the statute, "by deed, grant, bargain, sale, or gift," because thèse 
words ail refer to transfers made without considération, and are there- 
fore inapplicable to the transaction in question. It consequently be- 
conies important at the very outset of this inquiry to détermine the 
meaning of the words, "transferred by deed, grant, bargain, sale or 
gift." So far as I am informée!, they hâve never received any direct 
construction by the Suprême Court, or other of the fédéral courts. 
They hâve, however, been construed, and their meaning determined 
by the courts of several of the states. In Hagerty v. State, 55 Ohio 
St. 613, 45 N. E. lOlG, it was argued that the following language of 
the Ohio act: "That ail property * * * which shall pass 
* * * by deed, grant, sale or gift, made or intended to take effect 
in possession or enjoyment after the death of the grantor" — rendered 
the law of 189-1, in which it was found, unconstitutional, because it ap- 
plied to sales in the ordinary course of business, for valuable consid- 
ération, and thereby restrained the owner's guarantied right freely 
to sell and convey his property. In reply to this argument the court 
said : 

"It is further objectedi that the act is invalid because the provision that ail 
proiwrty 'which shall pass by will * * * gale or gift' shall be subject to the 
imposition invades the owner's guarantied right to sell and convey property, 
which right is embraced within its enjoyment. But the meaning of the word 
'sale,' as used in the statute, is to be determined by the maxim, 'Noscitur a 
soeiis,' aud it includes only transactions which in form sales are, in fact, 
gifts." 

In construing a clause of the New York act, which reads as follows : 
"When the transfer is of property made * * * by deed, grant, 
bargain, sale, or gift made in contemplation of the death of the gran- 
tor, donor or vendor, or : intended to take effect in possession or en- 
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Joyment, at or after such death" — the court sâid, Matter of Birdsall, 
22 Mise. Rep. 180, 49 N. Y. Supp. 450 : 

"It is very évident that the word 'deed,' as ùsed in this aet, has no référence 
to a conveyance of property by sucli an instrument made in tlie ordinary course 
of business for a valuable considération, but is eontined to conveyances of 
real property intendcd as gifts." 

And in the Matter of Miller, 77 App. Div. 481, 78 N. Y. Supp. 934, 
the same construction is given in the foUowing language: 

"I do not consider tliat the statute has référence to transfers made upon a 
valuable considération, but that it relates nierely to voUmtary transfers with- 
out considération, for the tax is not oiie upon property, but upon the right 
of succession. Matter of IJows, 107 X. Y. 227, (iO X. E. 439, 52 L. R. A. 433, 88 
Am. St. Rep. 508. A payinent of an obligation dépendent upon a valuable 
considération is not a succession in any sensé." 

In Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. Ed. 
969, Mr. Justice White, speaking of the language under considération, 
incidently says : 

'■'This is made clearer by considering that in the very same section the 
tax is described as being upon 'any interest which may hâve been transferred 
by deed, grant, bargaiii, sale or gift, made or intended to take effeet in posses- 
sion or enjoyment after the death of the grantor or bargainor, to any person 
or persons,' etc. ; that is to say, whilst the law places the duty on any legacy 
or distributive share passing by death, it puts a like burden on gifts which may 
hâve been made in contemplation of death and otherwise than by last will and 
testament." 

And again, in A-^anderbilt v. Eidman, 196 U. S. 480, at page 493, 25 
Sup. Ct. 330, at page 334, 49 L. Ed. 563, "as to this second class" the 
one which it is claimed included the tax in question, "the statute speci- 
fically niakes the liability for taxation dépend not upon the mère vesting 
in a technical sensé of the title to the gift, but upon the actual posses- 
sion or enjoyment thereof." The statute of Illinois is very similar 
to the war revenue act, and in Merrifields' Estate v. State, 212 111. 400, 
72 N. E. 446, the language was interpreted to mean gifts; the court 
saying: 

"The statute provided in case of gifts that an inheritance tax shall be col- 
lected if (1) the gift was made in contemplation of the death of the donor, or 
(2) was Intended to take effeet in possession or enjoyment after the death bf 
the donor." 

It thus appears that the courts of three différent states at least hâve 
construed language either identical or similar to. that in question, as 
meaning transfers without considération, and that the Suprême Court 
of the United States has intimated a similar construction. Further- 
more, some of thèse décisions were rendered just prior to the passage 
of the revenue act of 1898. It must, therefore, be presumed that its 
framefs were familiar with such interprétation, and that the statute 
was passed with référence thereto. This is the presumption of law. 
WiUis v. Eastern Trust Co., 169 U. S. 295, 307, 308, 18 Sup. Ct. 347, 
42 L. Ed. 753 ; Capital Traction Company v. Hof, 174 U. S. 36, 19 Sup. 
Ct. 580, 43 L. Ed. 873. ... 

I feel justifîed, therefore, in holding that the words "deed, grant, 
bargain, sale or gift," as used, referred,,each and ail of them, to trans- 
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fers without considération, and operative by way of giit Irrespective, 
however, of the authorities referred to, such would seein to be their 
natural construction when taken in connection with the context. That 
Congress did not intend under this section to tax transactions made in 
the ordinary course of business upoh a valuable considération is ap- 
parent, not only because tlie words .''deed, grant, bargain and sale" 
are so connectée! with the word "gift" as to invoke and require an ap- 
plication of the maxim, "noscitur a sociis," but also because whatever 
taxes were intended to be imposed by the act npon such transactions 
were provided for by a subséquent part of the act which required 
stamps to be affixed upon deeds, contracts, etc., at a specitied rate. 
Furthernrore, the latter part of section 29 of the act is but the complé- 
ment of the earlier part. The one embraces gifts, above a certain 
amount, made through the médium of a will, the other gifts, othervvisc 
made, that corne into possession and enjoyment at the death of the 
grantor or bargainer, as the donor is there called. It is obvious that, 
if the section had merely provided that personal propertv passing by 
will should be taxed, the intended scheme of taxation would bave been 
a complète failure, for the reason that deeds and grants, by way of 
gift, to take effect at the death of the grantor, would or might hâve 
bave been substitnted for wills in order to évade the tax. 

Attention will now be given to the character and effectof the 
partnership agreement. It seems to me impossible to say that the 
interest of John I. Blair, which passed to De Witt C. Blair, thereunder 
was a gift. Valuable considérations are expressed therein, and whcther 
adéquate or inadéquate is immaterial ; but, if raaterial. it would be 
quite impossible to say that they were inadéquate. The considéra- 
tions moved, not only betwcen John I. Blair and De Witt C. Blair, 
but from them, and each of them, to ail of the other partners, and vica 
versa. What thèse considérations were, or how valuable they were, 
we do not know; nor is it at ail uecessary to figure out in dollars and 
cents their actual value. They were mutual, and depended upon 
mutual covenants. Neither John I. Blair, nor his son, nor the two to- 
gether, could bave in any clegree abrogated, impaired, or altered the 
contract. Any such abrogation, impairment, or altération could only 
hâve been effected, by the unanimous consent of ail the parties thereto. 
Each partner had an equal interest in its maintenance, and equal power 
to prevent its altération. In brief, it had ail of the qualities which 
render any contract which bas been duly executed by parties sui 
juris, and for a valuable considération, unimpeachable. Under it 
John I. Blair was in effect a life tenant only of his interest therein, and 
De Witt C. Blair was reniainderman. The former during its con- 
tinuance could not bave disposéd of his interest in the partnership b}' 
sale or by will, contrary tothe terms of the agreement, because the 
entire disposition thereof had alreâdy been irrevoCably made in case 
his death should liappen, as it did, during the partnership period. 
Hence his will, which by the way was eîiecuted some time prior to the 
partnership agreement; did not transfêr such interest to his son. Dy- 
ing as John I. Blair did, during the partnership period, the utmost 
that his will coiiid bave been made to speak would hâve been but 
to écho w'hat the toritract had àlready spoken. Upon his déath, eo 
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instante, his interest in the partnership property became De Witt C. 
Blair's without the intervention of bill of sale, assignment, transfer, or 
will. The agreement, as I interpret it, exécuter! itself. It provided 
that the capital of John I. Blair in the firm of Blair & Co., and any 
increase or profits thereon, should, upon his death, "become transferred 
to, vested in and owned by the said De Witt C. Blair, absolutely as his 
property."' If \ve break up the sentence into its component parts, its 
interprétation may perhaps be more apparent. It would then read : 
The interest of John I. Blair shall, upon his death, become transferred 
to De Witt C. Blair absolutely as his property. It shall become 
vested in said De Witt C. Blair absolutely as his property, and it shall 
become (or be) ovv'ned by the said De Witt C. Blair absolutely as 
his property. My conclusion upon this branch of the subject, there- 
fore, is that the partnership agreement was an irrévocable self-execut- 
ing contract; but whether self-executing or not, upon its delivery De 
Witt C. Blair, had vested rights thereunder in the interest of John 
I. Blair in the partnership property, defeasible only upon the survivor- 
ship of John I. Blair, beyond the partnership period, which rights 
could not be divested by him by will or otherwise. Snch being the 
case, the tax imposed thereon was unwarranted and illégal. In the 
Matter of Baker, 83 App. Div. 530, 82 N. Y. Supp. 390, affirmed 178 
N. Y. 575, 70 N. E. 1094, on the opinion below, the facts, briefly 
stated,, were thèse: Baker made an antenuptial agreement by which 
he agreed to give his intended wife $1,000 on the date of their mar- 
riage, and to provide by his will for the payment to her from his 
estate of $20,000, which she on her paTt agreed to accept in lieu of 
dower. Baker died intestate. The question presented to the court 
was as to the taxability of the $20,000 paid to the widow under said 
agreement. In determining this point the court said : 

"It will doubtless be conceded that the respondpnt's claini is not one which 
is dépendent for its validity upon a deed or srant of any l{ind, and. fnrther- 
niore, that it is not testamentary in its character, although it did not become 
due aud payable initil after the death of her Imsband. It was siniply the ont- 
srowtli of the contract entered into between the décèdent and the clalmant, 
which was founded upon a perfeetly good and valuable considération. * * * 
It wonld seeui to follow, therefore, that a, claini arising from such a source 
is in the nature of a debt against the estate,, and, as such, enforceable like any 
other debt. * * * But it is said that the contract was entered into in con- 
templation of, aud was not intended to take efïect In possession or enjoyment 
until after, the death of the obliger. This in a certain sensé is doubtless true, 
as it would be of any other form of debt the payment of which was defgrred 
until after the death of the debtor, but this does not affect its validity, or alter 
its character. * * * Xeither, in our opinion, does it subject the. debt tct tax- 
ation under the act in question unless, it can be slK>wn that the agreement was. 
entered into in bad faith, and with some evasive intent. * * * " 

Another case bearing upon this point is Matter of Deniers, 41 Mise. 
Rep. (N. Y.) 470, 84 N. Y. Supp. 1109. The facts in that case were 
that Deniers contrâcted with the mother of'his natural child that if the 
child were stirréndered to him, and he was permifted to hâve charge 
of her, thèn upon Ms deàth ail his property should belong to the child.' 
Deniers died intéstatie. His nâtural daùghter thereupon obtained -à 
judgment àwardîng spécifie perfofitiancé of the contract which he-hajâ 
made with the mother. The question presented was whether any> suc^ 
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cession tax could bé imposed under such judgment. The court held 
that neither the transfer by the intestate laws to tlie hext of kin, nor 
to the copiplainant in the suit under the judgment, was taxable, and in 
reaching its conclusion used this language: 

"No doubt the légal title to the property of the deceased did, pass by the 
intestate laws to his next of klu, but such holding by thein was in trust for the 
équitable owner, Mrs. Drouin, and was a mère nalied title not coui)led with a 
bénéficiai interest, and such transfer would not be taxable under the act in 
question. Jolmston v. Spicer, 307 N. Y. 185, 13 N. E. 753. From the date of 
tlie death of Deniers to the date of the judgment of the Suprême Court, Mrs. 
Drouin, was the équitable owner of the property of the deeesised and upon 
the rendition of such judguieut she was the légal owner of such property and 
the same passed to her not by will or by the intestate laws but by virtue of 
the contraet obligation which Demers entered into for a valuable considération 
in 1862. * * * This transfer was not by gift since the Suprême Court bas 
declared the contraet to hâve had a valuable considération, but was through a 
contraet of bargain and sale." 

To the same effect is the Matter o£ Craig, 97 App. Div. 289, 89 N. 
Y. Supp. 971, affirmed 181 N. Y. 551, 74 N. E. 1116, upon the opinion 
below. . It there appeared that in 1875, Craig made a marriage settle- 
ment of ail of his property under which the income was payable to him 
during his life, and at his death the principal was to be paid to his 
widow and the issue of the marriage, in certain specified proportions. 
The children of the marriage were ail born before May 9, 1885. His 
entire estate was transferred in accordance with the terms of the will, 
and the question presented for solutiofi was whether or not such trans- 
fers were taxable. The court ^id: 

"The point presented by the appeal is that the right as à property rîght to 
take the. gifts when the time for possession and bénéficiai enjoynient shonld 
ultimately arrive had fully acerued at the date of the marriage and the birth 
of the children free from any existlng tax upon the transfer regarded either as 
a transfer then made or contemplated in the future, and that subséquent légis- 
lation imPjO^ing such a tax must be deemed unconstitutional, as, in effect the, 
ta,liing of!,privaté property for public ùsè witliout compensation or as im- 
pairing the obligation of a contraet Const. N.- Y. art. 1, § 6; tf. S. Oonst. art. 
1, § 10, subd, ,i. In Qther words, the appellants. contend that at least as early 
as May 9, ISëjS, they had acquired thelr rights by irrévocable deed ; that such 
rights, whetïier vested or contingent, then constituted présent property inter- 
ests In future estâtes which, wére vested in the sensé that they were secured, 
to them by deed, subjeet only to contingencies as to time and survivorship ; that 
Incident to the ownership of such property was the absolute right to its acquisi-, 
tion in possession and enjoyment at the stipulated time; and that sùeh ulti- 
mate right of possession and en.1oynient, being absolute and not merely priv- 
lleged, could! BjOt afterwards bé taxed by the state beeause of well-settled prin- 
clples of conçtitùtional law. I am inclined tô the view that the contention Is 
Sound. In the discussion the appellants must.lbè regarded on May 9, 1885, as 
being In the same position as ftiey would hâve Been in if the remainders had 
been acquired by purchase instead of gift; and it cannot be that the state càn 
levy an.assessment upon the right of a citizen to enjoy. the fruits of .a prier 
purchase Whichj when made, was wholly free from such an irnposition," 

In the Maïtèr of Pell, 171 N. Y. 48, 63 N. E. 7S9, 57 L. R. A. 540, 
89 Am. St. Rep. 791, the décèdent died in 1863, leaving his property to 
bis widdw for life with remainders over at her death., ; She died, in 
1S99. There was no transfer taix law in New York when; décèdent died, 
bat in 1899, prior to the death of the widow, the foUowing provision 
was enacted. ' ,.v: .■ (■■■, :.:> .,,^': ;. ^'j-v ■ 
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"Ail "estâtes upon remainder or reversion which yested prior to June 30, 
1885, but which will uot corne into actual possession or enjoyiiient of the per- 
son or c-orporatiou beueflcially interested therein, until after the passage of this 
act, shall be appraised and taxed as soon as the person or corporation bene- 
flcially interested therein shall be eutitled to the actual possession or enjoy- 
ment thereof." 

An attempt was made to tax the remainders under the act Just re- 
ferred to. The court said : 

"ïhat, where there was a complète vesting of a residuary estate before the 
enactment of the transfer tax statute, it eannot be reached by that form of 
taxation. In the case before us it is an undispnted fact that thèse remainders 
had vested in 1863, and the only contingency leading to their divesting was thé 
death of a remainderman in the lifetime of the life tenant, in which event the 
children of the one so dying would be substituted. If thèse estâtes in remain- 
der were vested prior to the enactment of the transfer tax act, there could be 
in no légal sensé a transfer of the property at the time of possession and en- 
.ioyment. This being so, to, impose a tax based on the succession would be to 
diminish the value of thèse vested estâtes, to impair the obligation of a con- 
tract, and to take private property for public use without compensation." 

In the Matter of Vanderbilt, 17'2. N. Y. 69, 73, 64 N. E. 783, the 
court, referring to the Pell Case, said : 

''In that case the interests of the devisees and loi;atpPs attempted to be taxed 
were given by the will of the testator, who had diod long prior to the enactment., 
of any inheritance tax. Technically they mny liave l)een, and probably were. 
vested, subject to be divested by death before the démise of the life tenant, but 
in the ordinary sehse of the term they were contingent ; that is to say, it was 
impossible to détermine who would actually enjoy the property until the death 
of the life tenant. Neyertheless, the interests of the devisee accrued on the 
death of the testator, and at that instant, and were iiimrane from législative 
attaek, whether contingent or vested." 

In 'the case at bar I think the plaintiff's rights accrued at once the 
partnership , agreement was entered into. They were absoUite and ir- 
révocable so far as the parties were concerned, and were ' contingent 
only upon thé happening pi an event which did happen. The case 
appears to me to be.within the principle laid down by the above author- 
ities. , , 

My conclusion, therefore, is that the fund taxed accrued to De Witt 
G. Blair, undef an irrévocable contract entered into prior to the passage 
of the wâr' revenue act, which agreement was based upon valuable 
and sufficient considérations which were contractual, and that said fund 
was trançfërred by said contract, and that such transfer did not con- 
stitute a gift within the meaning of said act ; further, that the partner- 
ship agreement was self-operative, and operated, independently and 
without the aid of the will of John I. Blair, to transfer to De Witt C. 
Blair immediately upon the death of John I. Blair the fund in question. 
Furthermore, since the rights of De Witt C. Blair rested in contract. 
and accrued at its inception, the same resuit would be reached, even if 
technically and momentarily such rights, while in transit to De Witt 
C. Blair, their grantee and owner, rested in the executor of John I. 
Blair. 

Other points hâve been raised, and elaborately argued by the coun- 
sel of the plaintifif, but under the circumstances it is unnecessary to dis- 
cuss them. 
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I accordingly fînd for the plaintiff and against the défendant in the 
sum of $29,729.97, being the amount of the tax paid,. besides interest 
thçreon from July 2, 1900, the date of its payment, until judgment shall 
be entered hereon. 



UNITED SïAÏES V. BTJRKKTT et al. 
,_ ! (District Court, ,p, Kansas, S. D. January 14,1007.) 

1. CONSPIBACY— iNDICTilENT. , 

An indlctmeiït cliarging tliat défendants eonspired togetlier to defraud 
the'goyermnent of the title to a portion of the public dOniain, to wit, etc., 
and in' pursuance of the conspiracy pei-formed the overt acts of obtaining 
aild ûsing before the register and receiver of the 'local 'liiud office false und 
bogus' affldavits reprèsented by défendants to be gonuine iii hiakiiig proof of 
a tiniber culture ehtry tlieretofore rogularly made on the land by H., since 
deceasfi'd, under an agreement with his widow that they were to sùc- 
ceed 'by couveyance from lier to ail the riglits of the governnient secnred 
by virtue of a patent issuedby the goyeriyneut based. on such proof s, was 
not détective for' uncertainty. ' , ' ' 

[Ed. Note. — For cases in point, sée Cent. Dig. 'vol. '10, Ooiispiraey, §§ 
• 79-87, 97.] 

2. Same— Defraudinq Government— Public Lands— Timbeb Culture Entry 

— Pboof— Delay. 

Aet Cong. June 14, 1878, § 2, 20 Stat.. 113, c. 191, provides that no final . 
çertificate sball be given or patents Issued for land entered under a tlm- 
ber culture claim until eight years , after the date of the entr^', and if at 
the expiration of such time, pr at any tiine within flve years thereafter, 
the entryman or his heirs or légal représentatives shall proye the planting 
and cultivation of tlie necessury quantity of trees, etc., they shall receive 
a patenjt to the land. Land Department rules 32, and 33 i)rovide for the 
détermination of suspeuded clainis based on honiestead ànd timher cul- 
ture entries where tliere has been a substantial compllance with the law 
in good faith, but there bad been a failure to make final :proof within the 
time fixed therefor, resulting from Ignorance of the law, mlstake, sickness, 
or other uncontrollable obstacle. Held that, where a timber culture entry 
was not fotfeited by the Land Department for the entryman's failure 
to make final proof within flve years next succeeding the expiration of 
eight j'eaVS: after the entry, it dld ndtbeoome absôlutely yoid, butwasmere- 
ly suspended, , and was therefore sufflcient to sustain ,a prosecution for 
eonspiracy for combining to obtain title to the land by false and fraudulent 
proof. , 

3. Statutes— Construction — Effect or Décisions of Land Office. 

While the Land Décisions of the Interior Department are not bindiug 
; on the fédéral courts, yet, vvhen the construction of a doubtful or obscure 
statute by the department has been uniforin, the court will accept such In- 
terprétation as tlie proper one. 

[Ed. Note.^For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 290, 
297.] . ■ ,- , 

4. Cokspibacy — Indictment — Overt Acts. ^^i 

■In a prosecution for consplracj', it is not neçessary to charge ail the, 
overt acts done, or neçessary to be donc to rendei- the.ob.iect of the eon- 
spiracy effective, or to charge that the unlawful eonspiracy procoeded to 
a successful détermination as designed ; it being sufflcient that the con- 
splracj», uiilèss interrupted, niight hâve accomplished its unlawful purpose. 
[Ed.' Note. — For cases in point, see Cent. Dig. vol. 10, Couspiracy, §S 
79, 85-89.1 
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H. J. Bone, U. S. Atty., and J. S. West, Asst. U. S. Atty. 
I. E. Lambert, E. D. McKeever, W. S. McClintock, H. C. Sluss, and 
Osmond & Cole, for défendants. 

POLLOCK, District Judg-e. Défendants presented to and indicted 
by the grand jury for the offense of criminal conspiracv, under section 
Ô410 of the Revised Statutes [U. S. Comp. St. 1901, p. ;!-';r()!, demur to 
the indictment. The matter has been fnlly presented in oral arg-ument, 
and submitted on printed briefs bv counsel for the respective parties. 

The indictment, at some length, but with some lack of clcarness and 
positiveness of statement, charges the défendants with tlie crime of 
conspiring together for the purpose of defrauding the government eut 
of the title to a portion of the pubHc domain, to wit, the vS. E. ]% of 
section 21, townsliip 34, range 3(1 vvest, of the Sixth Principal Meridian, 
Stevens county, this stàte. And in pursuance of the consjMracy so 
formedj and in furtherance of its object to bave performed the overt 
acts of obtaining and using Ix'fore the register, and receiver of the local 
land office false and bogus affidavits, represented by défendants to be 
genuine, in making proof of a timber culture entry theretofore regular- 
lymade on the land by one Byers W. Huey, now deceased, under an 
arrangement and agreement with his widow that they were to succeed 
by conveyance from her to ail rights of the government secured by 
virtue of a patent issued by the government based on such proofs. 

While it is contended by counsel for défendants the indictment does 
not clearly so charge, yet from a careful reading and study of its lan- 
guagë I am inclined to the opinion the indictment does sufficiently 
charge défendants, as stated, and I am further of the opinion in so 
charging it is sufficient to fully apprise défendants of the nature and 
character of the offense preferred against them to enable them to make 
a défense thereto, and to plead any verdict and judgment rendered 
thereon in bar of a future prosecution for the same offense, and there- 
fore it is in law sufficient. United States v. Martin, 4 Cliff. (U. S.) 
163, Fed. Cas. No. 15,728 ; United States v. Nunnemacher, 7 Biss. (U. 
S.) 121, Fed. Cas. No. 15,902; U. S. v. Goldberg, 7 Biss. (U. S.) 175, 
Fed. Cas. No. 15,223 ; In re Wolf (D. C.) 27 Fed. 606. 

Hovi'ever, the demurrer raises for décision another question of seri- 
ous moment. It is this : Conceding the indictment does sufficiently 
charge défendants with ail the essential ingrédients of the oft'ense of 
criminal conspiracv under the section above named, it is contended by 
counsel for the défendants that the indictment on its face charges such 
facts as render the object of the conspiracy impossible of accompHsh- 
ment; that is to say, conceding the charge made against défendants, as 
stated, to be true, yet it is further contended the indictment on its face 
in charging the means by which the unlawful confederacy and agree- 
ment was to be effected shovi's the government could not by any pos- 
sible means bave been defrauded out of its title to the land. Therefore 
it is insisted it fails to charge a punishable offense. This question arises 
on the face of the indictment, and appears in this way : The indictment 
charges Byers W. Huey to bave applied to the appropriate local land 
office to make timber culture entry of the land in question in the year 
1890. It further charges that défendants conspîred to defraud the 
150 F.— 14 
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government out of its title to this land, and to hâve done the overt acts 
charged against them in furtherance of its accomplishment in the month 
of September, 1903. Therefore, as more than 13 years had expired 
from the date of the entry to the formation of the conspiracy and the 
doing of the overt acts charged against défendants, to wit, the furnish- 
ing of false and bogus proofs in support of the entry, that entry was 
by the provisions of law made by Congress in that respect forfeited, 
canceled, inoperative, dead, of tio eiïect, and could not be supported 
by the proofs made by défendants, notwithstanding it may not hâve 
been in fact marked canceled on the records of the land office, and the 
case of Northern Pacific Railway v. De Lacey, 174 U. S. 622, 19 Sup. 
Ct. 791, 43 L. Ed. 1111, is cited and relied upon in support of this 
contention. On the other hand, it is the contention of the government 
that under the law and the rules of procédure promulgated by the 
General L^nd Office in pursuance of law the timber culture entry of 
Huey did not by lapse of time become dead and of no effect, but that 
unti! the actual cancellatiqn of the entry on notice it might be supported 
by the proofs made, and as a resuit of such proofs, and others, a patent 
might issue thereon. If it be true, as contended by counsel for défend- 
ants, that the timber culture entry of Huey became dead and of no 
efïect at the expiration of 13 years îrom date of the entry under positive 
provisions of the law applicable thereto, then it is not shown by the 
indictment that any such entry was in existence at the time of the 
making of the conspiracy or the obtaining and using of the false and 
spurious proofs in question. ^ Therefore, as the entire object of the 
conspiracy, no matter how immoral and vicions it may hâve been, 
must as a matter of law fail of its pûrpose to defraud the government 
out of its title to the land in question, it sounds to reason and common 
sensé the charge made against défendants must fall of its own weight, 
as would the charge of forging a mère nudum pactum, and the de- 
murrer must be sustained. People v. Shall, 9 Cow. (N. Y.) 778. 

P)Ut is the contention of défendants sound? Was the timber culture 
entry of Huey, under the statutory provisions relating thereto, dead 
and of no effect, hence incapable of being supported by the proofs 
charged to bave been made and furnished by défendants to the officers 
of the local land office? If not, it is clear the government might and 
may bave been defrauded out of its title to the land in question by the 
conspiracy and acts done by défendants, and, if so, the demurrer must 
be overruled. The solution of this problem bas involved an examina- 
tion of the provisions of statutory law relating to the timber culture 
entry of Huey, the rules of practice obtaining in the Land Department 
of the government promulgated in pursuance of law, and the décisions 
of courts, of the Secretary of the Interior, and Commissioner of the 
General Land Office construing the same. The act in force at the time 
Huey made bis application to enter the land in question as a timber. 
culture claim was Act June 14, 1878, 20 Stat. 113, c. 191, which act, 
by section 2, among other tlungs, provides : 

"That no final certlficate shall lie gUen, or patent issued, for the land so 
entered, until the expiration of eiglit years from the date of such entry ; 
and if, at the expiration of such time, or at any time within flve years there- 
after, the person making such entry, or, If lie or she shall be dead, his or her 
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heirs or légal représentatives, shall prove by two crédible witnesses that he or 
she or they hâve plauted, and, for not less ttan eigtit years, hâve cultivated 
ànd protected such quantity and character of trees as aforesaid ♦ ♦ • they 
shall receive a patent for such tract of land." 

Section 5 provides : 

, "That the Commissioner of the General Land Office Is hereby required to 
prépare and issue such rules and régulations consistent with this act, as shall 
be necessarj' and proper to carry its provisions into effect; and that the regis- 
ters and receivcrs of the several land offices shall eaeh be entitled to receive 
two dollars at the time of entry, and a like sum when claim is flnally estab- 
iished and the final certiflcate issued." 

Section 6 provides: 

"That the fifth section of the act entitled 'An act in addition to an act to 
punish crimes against the United States, and for other inu-poses,' approvert 
March 3, 1857, shall extend to ail oaths, affirmations, and aflidavits required or 
authorized by this act." 

By act of March 3, 1891, c. 561, 26 Stat 1005 [U. S. Comp. vSt. 1901, 
p: 1535], after Huev's entry had attached, the foregoing act of 1878 
wàs repealed, but tliis act preserved Huey's rights in the land unim- 
paired to him and the time within which final prOofs could be made was 
preserved as before. This later act was in unimportant matters further 
modified and amended by Act March 3, 1893, c. 208, 27 Stat. 593 [U. 
S. Comp. St. 1901, p. 1416], and Act March 4, 1896, c. 40, 29 Stat. 43 
[U. S. Comp. St. 1901, p, 1537]. On April 10, 1890, the Commissioner 
ôf the General Land Office, in conjunction with the Secretary of the 
liiterior a'rid the Attorney General of the United States, promulgated 
certain additionaP régulations by which suspended claims are decided 
under sections 2450 to 2467, Rèv. St. '[U. S. Comp. St. 1901, pp. 1518- 
1526], as amended by açt of Cpngress of February 27, 1877, as follows : 

"Rule 32. Ail homçstead and tiniber culture entries in which the party has 
shown gQod faith, and a substantial compliance with the légal requirements 
of résidence and cultivation of the land, in homestead entries, or the required 
planting, eultivating, and protecting of thé timber.in timber culture entries, 
but In which the party did not, through ignorance of the law, déclare his In- 
tention to become a citizen of the United States until after he had niade his 
eiitry, or, in homestead entries, did not from like cause perfect citizenship until 
after the making of final proof, and in which, there is no- adverse claim. 
' "Rule 33. Ail homestead and tiniber culture entries in which good faith ap- 
pears, and a substantial compliance with law, and 'in which there is no ad- 
verse claiin, but in which full compliance with law was not effected, or. final 
proof made, wJthin the period prescribed, or résidence established on the land, 
in homestead entries, within the time fixed therefor by statute, or ofiïcial 
régulation based thereon, and in which such failnre was caused by ignorance 
of the law, by accident or mlstalîe, by sickness of the party or his family, or 
by any other obstacle which jie could not control." 

From a considération of the above-quoted statutory provisions and 
rules of the Land Department of the government as construed in the 
many décisions emanating from the office of the Secretary of the In- 
térior and the Commissioners of the General Land Office, the following 
rules of décision will be found to jjppear: (1), Final proofs of timber 
éulture claims could not be ma'de within eight yèars next succeedlng 
the date of entry. Thèse years were intended to be spent in the prépara- 
tion and cultivation of the grourid àïid plantiïlg ' trees thereon. -(2) 
Final proofs of compliance 'with the" provision of the law by tHè claitn- 
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ant, his heirs at law, or his représentatives, within the period of five 
years next «ucceeding the expiration of the eight year period, was a 
matter of right. (3) The rights of the claimant or his heirs at law were 
not absolutely eut ofï and barred by the expiration of thèse two periods, 
aggregating 13 years from the date of the entry, but the lawful claimant 
under the entry might, on the présentation of proper proofs and a 
sufficient showing why his proofs were not prçsented within due time, 
as provided by the rules above quoted, still be allowed to make final 
proofs and secure patent to the land on the theory that by his com- 
pliance with the provisions of the act as to planting and cultivating trees 
he had acquired an équitable claim to the land. (4) This équitable daim 
could not be eut off or canceled after the expiration of the 13 years, ex- 
cept upon notice to him either at the suit of an adverse claimant to the 
land or by the officers of the Land Department of the government them- 
selves. (5) Under the rules of procédure in force in the Land Depart- 
ment of the government, when no adverse claimant intervened, and the 
statutory period for making final proofs had expired, the claimant pre- 
sented to the officers of the local land office his required proofs, together 
with his showing made, in excuse of his delay in submitting final proofs. 
If his proofs were deemed sufficient, such proofs and showing were 
forwarded to the Commissioner of the General Land Office and the 
sufficiency of his showing in excuse of his delay to make final proofs was 
presented to and determined by the équitable board under rules pro- 
mulgated by the Commissioner of the General Land Office in conjunc- 
tion with the Secretary of the Interior and the Attomey General con- 
stituting such équitable bOard. 

In re William Johnson, 4 Land Dec. Dep. Int. 397 ; Drew v. Comjs- 
ky, 22 Land Dec. Dep. Int. 174 ; Southern Pacific R. R. Go. v. Stillman, 
14 Land Dec. Dep. Int. 111; McGowan et al. v. Alps Consolidated 
Mining Co., 23 Land Dec. Dep. Int. 113; In re Morris Collar, 13 
Land Dec. Dep. Int. 339 ; Pattin v. Smith, 21 Land Dec. Dep. Int. 315 ; 
Timpson v. Longnecker, 22 Land Dec. Dep. Int. 59 ; Carter v. David- 
son, 24 Land Dec. Dep. Int. 288 ; Milne v. Thompson, 25 Land Dec. 
Dep. Int. 601 ; Wright v. Diggs, 29 Land Dec. Dep. Int. 174. While 
the above land décisions are not binding upon this court, yet, as said 
by the Suprême Court in United States v. Healey, 160 U. S. 136, 16 
Sup. Ct. 247, 40 L. Ed. 369: 

"When the practlee in a department In Interpreting a statut© Ig uniform, 
and the meaning of the statuts upon exaralnatlbn, Is found to be doubtful or 
obscure, this court wlll accept the interprétation by the department as the true 
onè." 

And, as said by the court in Railroâd v. Whitnéy, 132 U. S. 366, 10 
Sup. Ct. 115, 33 L. Ed. 363 : , 

"It is true that the décisions pf the Land Department on matters of;law are 
not binding upon this court In any sensé. But on questions simllar to ^tho 
one Involved in this case they are entitled to great respect at the hands of ieiny 
court." ' 

In United States v. Moore,, 95 Û.-.g.^ïeo, 24 L. Ed. 588, the court 
says.;, .• • ; ^. ; .. ■, .'i; -.-' ■,-,' 

"The constinjctlon given: to R.statuteby thpse charged with the duty of ex- 
•cuting it is alwaya entitled to the most respectful considération, and ougbt not 
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to be overruled without eogeiit reasons. * * » Tbe offieers couc-enieil are 
usually able iiien, anrt masters of tlie subject Not uiifi-equeiitly tbey are the 
dfaftsiueu of tbe biws tbey are afterwanl callert uyoïi to interju-et.'" 

It has been held, in principle, this court will take jtidicial notice of the 
rules of the Land Department of the government promulgated in ac- 
cordance with lawful authority. Caha v. United States, 152 U. S. 211, 
14 Sup. Ct. 513, ;î8 L. Ed. 4l'5. 

As has been seen, this is a prosecution for a criminal conspiracy to 
defraud the government ont of its title to the land in question, and this 
conspiracy is suf-fîcientlv charged. To make ont the completed offense 
it is necessary to charge the doing by one or both of the défendants of 
some one or more overt act or acts in furtlierance of tlie common un- 
lawful combination or agreement, and, as has been seen, such acts are 
charged. It is not necessarv to charge ah the overt acts donc or neces- 
sary to be donc to render the object of the unlawful conspiracy effect- 
ive, or to charge the imlawful conspiracy proceeded to a successfnl 
termination as designed by défendants. It is enough, if, under any 
circnmstances, nnkss interrnpted, tlie conspiracv miglit hâve accom- 
]5li.shed its unlawful purpose. As was said in United States v. Cassidy 
ct al. (D. C.) or Fed. 6!)8 : 

"It is not necessary, liowevor, to a verdii-t of fïuilty tbat tbe jury sbouUi 
finit tbat eiK'li and every ot' tlie overt acts cbarfîed iii tlie iiidictinenli was hi 
tact eoniniitted : bnt it is snliicieut to sbow tbat one or more of tbe acts was 
coniniitted, and tbat it was done in furtberance of tbe c«iis]iiracy." 

Again, as said in United States v. Howell (D. C.) 56 Fed. 81 : 

"Wliere the évidence shows a coutinuoiTs ajçreenient or intention to secure 
sucji nnderrate. proof ot a sinj^le overt act in furtlierance of it is suftieient 
to nialve otit tbe offense: and proof of separate «vert acts will not sbow more 
tban one offense wbere tbe aîj;reenient or combination is one and continuous." 

Again, it is said in United States v. Greenc et al. (D. C.) 115 Fed. 
t3 -1 o : 

'"A eount in an indictinent for conspiracy to defraud tbe United States, 
wbich cbai-ges as an overt act done in pursnance «f tbe conspiracy tlie know- 
ing and willful in-esentation and paynient of false and fraudnlent claims 
against tbe TTiiited States, is not insuflicient, liecanse it does not specify tbe 
particulars in wbich sncb claims were fraudulent; tlie only purpose of such 
count being to sbow tbat tbe unlawful agreement was carried into actual opéra- 
tion." 

It has also been held tbat persons themselves incapable of committing 
the substantive offense may be guilty of conspiring to commit the of- 
fense. United States v. Stevens et al. (D. C.) l-I Fed. 132; Chadwick 
V. United States, 141 Fed. 225, 72 C. C. A. 343. Therefore I am of 
the opinion, while it might hâve been necessary for défendants to have 
presented to the officers of the Land Department of the government 
other proofs in addition to those set forth and charged in the indiçtment 
in the making of final proofs of compliance with the law by Huey uii- 
der which he made entry before the widow could secure an interest in 
the land at the time proofs were submitted by défendants to the local 
land office, yet, as proofs of the nature set forth and charged in the in- 
diçtment were required, and as such proofs would tend to support the 
actual, existing, uncanceled, though suspended, claim of Huey to the 
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land, I am of the opinion the demurrer will not lie, but must be over- 
ruled. 

I am further of the opinion the case of Northern Pacific Railway v. 
De Làcey, sùpra, cited and so strongly rehed upon by counsel for the 
défendant, îs not in point, and for this reason : That was a pre-emption 
claim, and, as said by Mr. Justice Peckham in delivering the opinion 
of the court in construing the statutes relating to pre-emption claims : 

"We tbus flnd that since 1871 ail claimants of pre-emption rights lose 
those rights by opération of law, unless wltliin 30 months after the date pre- 
scribed for filiug their declaratory notices they made proper proof and pay- 
ment for the lands ciaimed. The filing of their declar;ltory statement, and 
the record made in pursuance of the filing became without légal value if 
within the time prescribed by the statute proper proof and payment were not 
made. Whether such proof and payment were made would be matter of rec- 
ord, and, if they were not so made, the original claim was canceled by opéra- 
tion of law, and required no caiicellation on the records of the Land Office 
to carry the forfeituro into efflect. The law forfeited the right and canceled 
the entry just as effectually as if tlie faet were evidenced by an entry upon 
the record. The mère entry wonld not cause the forfeiture or canoellation. 
It is thé provision of law which niakes the forfeiture, and the entries on the 
record are a mère aclînowledgnient of the law, and hâve in and of tbem- 
selves, if not authorized by the law, no offect. The law does not provide for 
such a cancellation before it is to take effect. The oxi)i ration of time is a most 
effective cancellation. In such a case as this, where the forfeiture ocours by 
the expiration of the 30 months within which to niako proof and payment, the 
record shows that the claim has expired, tliat it no longer exists for any pur- 
pose, and therefore it cannot be necossary in order that the law shall hâve its 
full operçition that an acknowledgment of tlie fact shonld be made by an of- 
flcer of the Land Office. The law Is not thus subject to the act or omission 
to act of that offlcer," 

As has been seen in the case at bar, by the rules promulgated by the 
Commissioner of the General I^and Office in conjunction with the 
Secretary of the Interior and the Attorney General of the United 
States, in accordance with authority conferred by the act of 1878, un- 
der which Huey made his entry, if final proofs were not made within 
the period of fivé years next sUcceeding the expiration of eight years 
after the entry was made, the entry was not forfeited and canceled, but 
raerely suspended, and upon proper proofs and showing.might ripen 
into a valid certificate and patent. No such provision is found in the 
law under which the De Lacey Case, relied upon by counsel for défend- 
ants, was ruled. 
. It follows the demurrer must be overruled. It is so ordered. 



UNITED STATES T. OAMDEN IRON WORKS. 
(District Court, E. D. Pennsylvania. January 24, 1907.) 

^ -'■'■ ^' ■ ■- No. 31. ■ ■ ■ 

1, InDIC^MENT and iNFaBMATIOi* — JsECESSITY OF INDICTMENT — INFAMOUS 
.tiRIMES. 

<■'•' Offenses against the United States punishable by a fine or by imprison- 
■ ■ ment not in a state prison or penitentlary are not infamous, within the 

meaning, of the fifth constitutional amendment, and any such offense may 

be prosecûted by information. 
[Ed. Note. — For cases iii point, see Cent Dig. vol. 27, Indlctmeat and 

Information, §§ !>-23.] 
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2. Careîeks— Interstate Commeece— Information fob liECEivtNa Rebate. 

An information for receiving rebutes in violation of Act Feb. 19, 1903, 
c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599], on an iuterstate 
or foreign shipment made partly by rallroad and partly by vvater, need not 
expressly aver tliat the Connecting carriers are used under a common con- 
trol, management, or arrangement for a continuons service, etc., so as to 
bring them within the terms of Interstate Commerce Law Feb. 4, 1887, 
c. 104, § 1, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], where it sets ont 
facts which show that such was the case in respect to the shipment in 
question. 

3. Same— Evidence. 

In a prosecution under Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. 
Comp. St. Supp. 1905, p. 599], for receiving rebates from carriers on an 
interstate or foreign shipment of property over the lines of more than 
one carrier, an.v évidence tending to show that the shipment was made 
under a through bill of lading or upon a eoutract for continuons carriage 
by the several carriers is admissible for the i)urpose of proving that such 
carriers were used for the purpose of the shipment under a common con- 
trol, management, or arrangement for a continuous carriage, and the 
sehedules of rates fîled with the Interstate "Commerce Commission by the 
several carriers are admissible for the purpose of shovving the lawful rate 
on such shipment. 

4. Same. 

In a prosecution under Act F<>b. 19, 190n, c. 708. 32 Stat. 847 [TJ. S. 
Comp. St. Supp. 1905, p. -599]. for receiving rebates ou a shijmient of 
property alleged to bave boen made from Philadelphia, as the initial point, 
to AVinnipeg, in the province of Jlanitoba, it is imnuiterial that the ship- 
ment in fact originatod in Camden, N, .T.. where the property was lightered 
across the river to l'hihultlphia and there delivered to the carriers named 
in the information. 

5. S.oiE— ScirEnui,E of Rates Fii.kd. 

The provision of Act Feb. 19, 1903. c. 708. § 1, 32 Stat. 847 [TJ. S. Comp. 
St. Supp. 1905. p. 599], that in a r>rosecution of a carrier tliereunder for 
giving u rebatc any rate liled by it with the Interstate Commerce Commis- 
sion, or in which it participâtes, "sliall be conclusively deenied to be the 
légal rate" as agaiiist such carrier, its ofiicers, or agents, merely pre- 
scribes the effect to be given such rate as évidence against tlie carrier, 
and does not affect its adniissiliility against a shipper who is being tried 
for receiving a rcbate, and in such case it may properly be received as 
évidence that tlie carrier giving tlie alleged rebate was subject to the pro- 
visions of the act. 

On Motion in Arrest of Judgment and for a New Trial. 

J. Whital<er Thompson, for tlie United States. 
William A. Glasgow, Jr., for défendant. 

HOLL-AND, District Judge. This is a motion in arrest of judg- 
ment and for a new trial on an information charging the défendant 
with having received a rebate in violation of the provisions of the act 
of Congress approved February 4, 1887 (24 Stat. 379, c. 104 [U. S. 
Comp. St. 1901, p. 3154]), entitled "An act to regulate commerce," 
and the acts amendatory thereto. 

First. The case was properly prosecuted by information. Rev. St. 
§ 1022 [U. S. Comp. St. 1901, p. 720], provides: 

"Ail crimes and offenses eommitted against the provisions of chapter seveu, 
title 'Crimes,' which are not infamous, may be prosecuted either by indictment 
or by information filed by a district attorney." 
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Tliis section does not preclude the prosecutions by information of 
other offenses not infamous (Ex parte Wilson, 11-t Û. S. -11?', 5 Sup. 
Ct. 935, 29 L. Ed. 89), and infamous crimes referred to in the fiftli 
amendment to the Constitution, in which a presentment or indictment 
of a grand jury must first be had, are such crimes as may be punished 
by i'mprisonment in a state prison or penitentiary. Other offenses, 
punishable only by iine or by iraprisonment not in a state prison or 
penitentiary, are not infamous crimes, within the meaning of tlie Con- 
stitution and statutes of the United States. Ansbro v. United States, 
159 U. S. 695, le Sup. Ct. 187, 40 U Ed. 310 ; Fitzpatrick v. United 
States, 178 U. S. 304, 20 Sup. Ct. 944, 44 L. Ed. 1078. 

Second. It is ui^ged the information is defective because the Mutual 
Transit Company is described as a "common carrier by water route 
to the town of West Superior, in the state of Wisconsin"; but it is not 
allegèd, as is necessary, that the Mutual Transit Company, being a 
water carrier, is "used under a common control, maïaagement, or ar- 
rangement for a continuons carriage," etc. While it is true the in- 
formation does not aver the Mutual Transit Company is used under a 
common control, management, or arrangement in thèse words, it does 
set forth facts which show this water carrier is used under a com- 
mon arrangement with the railroads, the other common carriers in 
the transportation of this property; and this is sufficient. 

Third. It is incumbent upon the government to show that the Mutual 
Transit Company, being a water carrier, is a common carrier within 
the act as to the transportation of this property, and that it carried this 
property and carried it in accordance with an arrangement with the 
railroad companies ; and in order to do so the prosecuting attorney was 
permitted to offer in évidence the Mutual Transit Company's station 
agent's abstract of through freight received from the Baltimore & 
Ohio Railway Company, those received from the Philadelphia & Read- 
ing Railway Company, the account sheets showing a settlement for 
this freight between the Mutual Transit Company and the railroads 
showing settlements in accordance with the tariff of rates fi'.ed by the 
railroads, and proofs of payment by the Mutual Transit Company to the 
railroad companies for the amount of their respective shares of this 
freight charged in accordance with the joint tariff rates published 
Some of thèse papers involved other accounts between the Mutual 
Transit Company and the railroad companies ; but they were admitted 
for the purpose of showing the fact that the Mutual Transit Com- 
pany shipped this freight, and in accordance with an arrangement witli 
the railroad companies for a continuons carriage or shipment. 

It bas been determined by the Suprême Court that when goods are 
shipped under a through bill of lading from one point in one state to 
a point in anotber, and when such goods are received in transit by a 
state common carrier under a conventional division of- charges, such 
carrier must be deemed to bave subjectçd its road to an arrangement 
for a continuous carriage or shipment within the meaning of the act 
to regulate commerce; and any évidence which tended to prove thèse 
goods were shipped on a through bill of lading, or any other through 
document or writing, from any place in the United States to an ail- 
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jacent foreign country, upon a contract of continuons shipment by this 
water company, partly over railroads and partly over its own water 
route, and such goods were received in transit on this through rating 
under a conventional division of charges, such water company must 
be deemed to hâve subjected its road to an arrangement for a con- 
tinuous carriage or shipment within the meaning of the act to regulate 
commerce. For this purpose the évidence was compétent, and we do 
not think that the objections to it raised in the fifth, sixth, seventh, 
eighth, ninth, and eleventh reasons for a new trial are well taken. 
Cincinnati, etc., Raihvay Co. v. Interstate Commerce Commission, 1G2 
U. S. 184, 16 Sup. et. 700, 40 L. Ed. 935. 

Fourth. The information charges that this défendant received — 

"A rebate and concession of and from the full and Inwfnl rates and charges 
then and before then established and published by tbe said common carriers, 
as aforesaid, and filed with the Interstate ("ominerce Commission, as afore- 
said, by the said Baltimore & Ohio Railroad t'ompany, the said Philadelphia 
& Readlnjr Raihvay Company, the said Jliitnal Transit Company, and the said 
Great Northern Railway Company, and beinj; tlien and tliero and at the time 
aforesaid in full force and efCoct, to wit. tbe af,'gregate rate and charge of 
forty-nine and one-balf cents per Irandred pounds." 

In order to prove the estabhshed and pubh.shed rate which had been 
filed with the Interstate Commerce Commission, the government was 
permitted to offer in évidence the tariff filed by the Baltimore & Ohio 
Railroad Company and the suppléments and amendments thereto, the 
tariff filed by the Great Northern Railway Compan)', and the tarifï 
and suppléments fi'ed by the Reading Raihvay Company. It was nec- 
essary under the act to prove thèse allégations, and the évidence of- 
fered and admitted was compétent for that purpose. The fifth rea- 
son, therefore, for a new trial, is overrnled. 

Fifth. The remaining reasons for a new trial, being 18 in number, 
are ail taken to the charge of the court. They bring practically the 
entire charge to the jury upon tlie record. They raise the following 
questions : 

(1) That thèse iron pipes having been shipjied from Camden. in the 
State of New Jersey, the défendant could not be charged with hav- 
ing taken a rebate on joint tariffs filed and published from Philadelphia, 
as the initial point, to Winnipeg, as al'eged, The information, how- 
ever, charges Philadelphia as tlic initial i)oint, and that the pipes were 
lightered over the river to the point of shipment, which, as the govern- 
ment contends, would be analogous to carting or any method of local 
transporta tion from the works to the place of loadiug on the railway, 
which I think is the correct view. 

(2) Ail the other questions raised. \ve think, are fully answered by 
the charge as a whole, which, after a somcwhat patient examination of 
the lavv, we think is a correct statement as applied to the facts in this 
case. It was, however, strongly urged in the argument for a new trial 
that the court crred in its answer to the jury, when they asked for fur- 
ther instructions, in that the jury were improperlv instructed as to 
the effect of évidence of participation in the rates filed and published. 
The act provides that: 
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"Wheiievcr any, eaiTier tilos with the Intersliite Coiuuicrce Commîtisioii or 
publislies a particular rate nnder tlio provit^iou of tlie aet to regulate commerce 
or acts ainenclatory thorcto, or iiarticipatcs in any rate se flled or publishcd, 
that rate as agaiiist siicli carrier, its ollieers, or agents in any prosocutlon 
begun under tbis act sball be couclusively deemed to be tlie légal rate, and 
any departure from such rate, or any offer to départ tberefroui, sball be deem- 
ed to be an offense under tliis section of thls act" Act Feb. 19, 1003, c. 708, 
32 Stat. 847 LU. S. Comp. St. Supp. 1905, p. 599]. 

In a prosectition of a shipper, however, it is urg-ed b,v counsel for 
thc défense that, because of this provision, évidence of participation 
on tlie part of the common carrier who gave the rebate. with the 
receipt of which the défendant is charged, must be entirely exchided. 
This we do not think is the proper view. The above provision, qnotcd 
from the latter part of section 1 of the Elkins aniendnicnt, siniply 
provides the ruie as to the effect to be given to évidence of participa- 
tion when a carrier is being tried for a violation of the act : but it clid 
not in any way affect the admissiliib'ty of évidence as to a shipper who 
is forbidden to reccive a rebate under the act. In cases, where the 
shipper is being tried for receiving a rebate, it is necessary to show 
that the carrier who gave it was at tlie tinie subject to the provisions 
of the act ; and in order to do so, in the absence of any express agrec- 
ment on the part of such carrier to show common control, manage- 
ment, or arrangement for the transportation of property under the 
rates filed and published, it is necessary for the government to prove 
sttch common control, management, or arrangement by any facts and 
c.ircumstances which would show the carrier giving the rebate was un- 
der such control, management, or arrangement at the time ; and in order 
to do that évidence was admissible to show that when such goods were 
received in transit by the Mutual Transit Company they were rcceived 
under a conventional division of charges, and, if they were so receiv- 
ed, such carrier must be deemed to hâve subjected its line to an ar- 
rangement for a continuons carriage or shipment within the meaning 
of the act to regulate commerce. Cincinnati, etc., Railway Co. v. 
Interstate Commerce Commission, 163 U. S. 184, 16 Sup. "^Ct. 700, 
40 L. Ed. 935. So that it would seem to me that évidence of partici- 
pation on the part of the Mutual Transit Company, in accordance with 
the tariff rates filed and published, was some évidence, and properly 
submitted to the jury, upon the question as to whether there was such 
an arrangement between the railroads and the water Company. 

The évidence as a whole was uncontradicted, and the défense was 
tcchnical throughout, excepting as to the question as to whether the 
amount received by the défendant was a rebate or repayment of an 
overcharge. The government contended it was a rebate. The dé- 
fense claimed that it was simply a mistake or overcharge in freight, 
which was properly returned. This was submitted to the jury, and 
their verdict establishes the fact that it was a rebate. In fact. I do 
not see how they cou'd hâve corne to any other conclusion. There 
was nothing in the évidence to warrant the jury in finding in favor of 
the de fendant 's view by the most strained and forced construction that 
could havc becn put upon the facts in the case. Ail the questions 
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raised by the défendant vvere properly submitted to the jury, and.the 
verdict of guilty is amply sustained. 

The motion in arrest of judgment and for à new trial should be 
overruled : and it is se ordered. 



THE LOTTA, 
(District Court, D. South Carolina. January 31, 1907.) 

1. ADMiRALTY—JuRisnicTioN— Damages— Deatie. 

Thère is no admiralty jurisdiction under tbe gênerai maritime law au- 
thoriising tlie maintenance of a proceeding in rem against a vessel for tlie 
deatli of a person injured as tlie resiilt of négligence. 

[Ed. Note. — For cases in point, sée Cent. Dig. vol. 1, Admiralty, §§ 
285, 218, 219.. , , 

Admiralty jurisdiction of torts, see notes to Campljell v. liaclcfield & 
Co., G2 C. 0. A. 279.] 

2. INJUNCTION— Action in State Court — Sitippixo — LmiTiNo Liability. 

Rev. St. i 4283 [U. S. Comp. St. 1901, p. 2943]. provide» that tUe lia- 
bility Qf the owner of any vessel for injuiy by collision, or for any other 
aet, damage, or forfeiture done, etc., without the privity or knowledge of 
such owner, shall not exceed the value of liis interest in tbe vessel and 
the freight then pendinie; ; and section 4284 déclares that, if the value of 
tbe vessel and freight is not sufficient, the claimants shall receive prb 
rata compensation only, etc. Held. that where there was only a single 
claimant against a vessel for death alleged to hâve resulted from négli- 
gence, and an action therefor was brougbt against tbe owner in the state 
court, he was entitled to set up bis limited liability as a défense in such 
court ; and the fact thht the extent of bis liability had been determined 
in an ex parte proceeding In a fédéral court did not authorjze au injunc- 
tipni restraining the claimant from tbe prose('ution of bis action lu tbe 
State court to recover tbe amount of such limited liability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 
72 : vol. 13, Courts, § 1418. 

Fédéral courts enjoining proeeedings in state courts, .see notes to 
Garner v. Second Nat. B.ank, 10 0. C. A. 90; Central Trust Co. v. Grant- 
ham, 27 C. O. A. 575 ; Copeland v. Bruning, «3 C. 0. A. 437.] 

3. Shipping— Torts— Death— Liability— Limitation— ADMiR.'iiTy — Jurisdic- 

tion. 

Whetber an action against tbe owner of a vessel in a state court for 
wrongful death is one of limited liability, under Rev. St. |§ 4283, 4284. 
et seq. [U. S. Comp. St. 1901, p. 29431, is a question of admiralty and 
maritime jurisdiction, which must be determined by the fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 646.] 

In Admiralty. 

W. Turner Logan, for tbe motion, 
Mitchell & Smith, for the Lotta. 

BRAWLEY, District Judge. The question for décision is whetber 
this court will en juin the prosecutiop in the state court of a suit there 
pending, brought by Vose, as administrator, against the owner of 
the steamboat Lotta for the recovery of damages for the death of bis 
son. The Lotta is a small steamboat owned in Charleston, and is 
engaged in the transportation of passengers in and about the harbor 
and the adjacent waters, on which. the intestate was a passenger May 
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6, 1906, and the complaint in the state court allèges siich fault and 
négligence as renders the owner liable for damages for his death. 
Section 2851 of the Civil Code of South Carolina provides as follows : 
"Whenever tlie deatli of a persou shiUl be eaiised by the wi'ongful act, neglet^t 
or default of aiiotlier, and the net, nefîleet or default is siicli as would, if death 
bad not ensued, hâve eiititled the party injured to mahitain an action and re- 
cover damages in resi)eet there<5f, tlieu and lu every sucli case the person or 
corporation who would hâve been liable if deatli liad not ensued shall be lia- 
ble to an action for damages, notwithstanding the death of the person injured, 
althoiigh the death shall hâve been oaused under such eircumstances as nialie 
the killing lu law a felony." 

Subséquent sections provide for the manner and time in which such 
suits shall be brought. It was held in The Harrisburg, 119 U. S. 199, 
7 Sup. Ct. 140, 30 L,. Ed. 358, that, in the absence of an act of Con- 
gress or a state statute giving a right of action therefor, a suit in ad- 
miralty could not be maintained to recover damages for the death of 
a human being caused by négligence ; and subsequentlv, in The Corsair, 
145 U. S.. 347, 13 Sup. Ct. 949, 36 h. Ed. 727, it was said that the 
courts of admiralty will look to the local law for the right to take cog- 
nizance of this class of cases. "If it merely gives a right of action in 
personam for a Cause of action of a maritime nature, the District Court 
will adminiSter the law by proceedings in personam. * * * But, 
unless the lien be given by the local law, there is no lien to enforce by 
proceedings in rem in the court of admiralty." 

The Circuit Court of Appeals of this circuit, in The Glendalè, 81 
Fed. '633, 26 C. C. A. 500, said that thé Virginia statute, which express- 
ly gave to the party injured a right to matntain an action or to proceed 
in rein against a ship or vessel, gave jurisdiction to the court of ad- 
miralty ; but, as there is no such right given by the South Carolina 
statute, it seems that this court would be without jurisdiction in rem, 
as no such jurisdiction exists under the gênerai maritime law. The 
action in the state court is in personan, and the owner of the Lotta, after 
the commencement of such suit, ;filed her pétition in this court for a 
limitation of liability. under the act of 1851 (Act March 3, 1851, c. 43, 
9 Stat. 635) , and by an ex parte proceeding bas had the Lotta appraised, 
and has paid the appraised value thereof into the registry of the court 
and obtained an order of injunction restrâining the prosecution of the 
suit. in thé state court. This was without notice to the plaintiff in 
the state court, who now moves to dissolve that injunction. The judi- 
ciary act (section 563, subd.,8, Rev. St. [U. S. Comp. St. 1901, p. 457]) 
expressly saves to suitors in ail cases the right of the common-law 
remedy where the common law is compétent to give it. As the right 
of action hère was created by a state statute enacted subséquent to 
the passage of the judiciary act, it might be contended that the saving 
clause above cited should he limited to such causes of action as were 
known to the common law at that time ; but, although not directly 
decided. it seems to be fairlv inferable from Steamboat Company v. 
Chase, 16 Wall. (U. S.) 532,' 31 L. Ed. 369, that this saving clause is 
applicable in ail cases where-' the action in the state, court is in form a 
common-law action against the person, without any of the ingrédients 
of a proceeding in rem to enforce a maritime lien. 

If this conclusion is correct, then it follows that the plaintiff in the 
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State court has thé right to pursue his remedy in the forum selected, 
unless the àct of 1851 providing for a hmitation of liabiHty clearly 
deprives him of it. This act is now contained in sections 4382-4289 
of the Revised Statutes [U. S. Comp. St. 1901", pp. 2943-2945]. The 
great object of this law, as set forth by Justice Bradley in Norwich & 
N. Y. Transportation Company v. Wright, 13 Wall. (U. S.) 104, 20 
L. Ed. 585, was to encourage shipbuilding and to induce capitalists to 
invest money in this branch of induStry. They would not be likely to 
do so if, in addition to exposing their property to the hazards of the 
sea and to the management of seafaring men, they were to be made 
liable beyond the value of their vessels to .losses and damages to an 
indefinite amount. To subserve that object the statu te should be liber- 
ally interpreted, and the owners of ships should not be subjected to 
the payment of any damages beyond the value of their property ; but 
a libéral interprétation does not demand such a construction as would 
enable parties invoking it to serve another and diiïerent purpose to that 
for which it was intended. The plaintiff in the state court is within 
his rights in asking to be allowed to pursue the remedy which the 
statute gives him to hâve his case tried by a jury, as is usual in com- 
mon-law proceedings ; and unless the statute for the limitation of liabili- 
ty, by its tenns or by necessary implication, is intended to or does take 
away that right, the law which gives to this court its jurisdiction in 
"ail civil causes of admiralty and maritime jurisdiction" expressly 
reserves to ail suitors the rights of the common-law remedy. 

Section 4283 of the Revised Statutes [U. S. Comp. St. 1901, p. 2943J 
provides: 

"The liability of the ovvner of any vessel for any embezzlenient. loss or de- 
f-'tructlon, by aby person, of any property, goods or merchandise, shipped by 
him on board of such vessel, or for any loss, damage or injury by collision, or 
for any act, matter or thing lest, damage or forfeiture done, oceasioned or in- 
curred, wlthout the privîty or knowledge of such owner or owners, shall in 
no case exceed the amount or value of the interest of such o%yner, uud of such 
vessel and her freight then pending." 

This is the section declaring the limitation of liabilitv. 
Section 4284 [U. S. Comp. St. 1901, p. 2943] provides: 

"Where any such embezzlement, loss or destruction is sufCered by several 
freighters or owners and the whole value of the vessel, etc.. is not sufficient 
to make compensation to eaeh of them they shall receive coniiiensation in pro 
portion to their respective losses, and for that purpose the freighters and o\s'n- 
ers and the owner of the vessel may take fhe appropriate proceedings lu any 
court for the purpose of apportioning the sum for which the owner of the ves- 
sel may be liable among the parties entitled thereto." 

Section 4285 [U. S. Comp. St. 1901, p. 2944] provides: 

"The owner, etc., may transfer his interest in such vessel for the beneflt of 
such claimant to a trustée to be appointed by auy court of compétent jurisdic- 
tion, to act as such trustée for the persoji who may be proved to be legally en- 
titled thereto, from and after which transfer ail daims and proceedings against 
the owner shall cease." 

Rule 54 (11 Sup. Ct. iv) of the Suprême Court, proraulgated May 
6, ]872, and amended January SH, 1891, provided for the carrying into 
efïect of the above-mentioned statute. Obviously, when there are 
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several claimants who may proeeed. in rem against a vessel, and tlie 
aggregate of their daims may be greater than its, value, and ;there is 
need of an apportionment among them, this court alonehas the requi- 
site jurisdiction ; and the statute and rule of the Suprême Court pro- 
vides the method and machinery to effectuate the ohject desired. 

Courts of common-Iaw jurisdiction are inadéquate, for that purpose ; 
but where there is only a single claim, and there is no need of an ap- 
portionment of the proceeds of the vessel among several claimants, 
there does not appear to be any need to adopt the methods provided 
in such cases as demand the peculiar and exclusive jurisdiction of the 
court of admiralty. An answer setting up the limitation of liability 
under section 4283 is ail that is necessary to give to the qwner of the 
vessel the relief to which he is entitled. It appears in this case that, 
proceeding in accordance with rule 54, a monition has: issue.d, and ail 
persons having claims agâinst the Lotta hâve been required to présent 
them to the clerk of this court on or before January 38, 1907. That 
time has expired, and no clâims hâve been presented. The owner of 
the vessel, therefore, can by answer in the state court set up as a dé- 
fense that he is not liable beyond the value of the vessel, and that value 
may be determinéd as appropriately and as easily in that court as in 
this. In the ex parte proceedings hère the vessel has been appraised 
by appraisers chosen by the petitioner, and, while there may be no 
reason to question the fairnéss and fullness of such appraisement, the 
plaintiff is entitled to beheard on that question, and in the usual course 
of the common-law proceeding that issue can be fairly tried. 

In The Great Western, 118 U. S. 531, 6 Sup. Ct. 1172, 30 L. Ed. 
156, the syllabus is ^s follows: 

"Limited liability may be claimed, flrst, merely by way of clefense to an ac- 
tion ; or, second, by surrendering the Bbip or payiug her value into court. The 
latter method is only necessary when the shipowner desires to bring ail the 
creditors claiming damages into concourse for distribution." 

That was a case in admiralty, where the answer set up the défense 
that the liability of the responclent was limited to the amount or value 
of his interest in the ship and her freight; and Justice Bradley says : 

"The issue beins thus raised, the respondent was entitled to hâve the de- 
cree agaiilst him in that cause limited to the amount whiph should be shown 
by the proofs on the trial to be the value of said steamer and freight at the 
termination of the voyage. Ile did not need to make any surrender or attempt 
a surrender. A surrender of the vessel, orpaynient of her proceeds or value 
Into court, would bave been necessary in order to bring other creditors iuto 
<»oneoiirse with the libelants; but for the mère défense of that cause It was 
not necessary." i 

And in The Scotland, 105 U. S. 24, 24 L. Ed. 1001, it was decided 
that: 

"It was not necessary that shii>owners should surrender and transfer the 
slii]) ni order to claim the benefit of the law. Tliat is only one mode of relief. 
Tliey luay jtlead their innnunity, and, if (ouiid in or^ confessing fault, may 
abide a decroe against them for the value of ship and freight, as found by the 
])roofs." 

The liniit of recovery is the value of the owner's interest in the 
ship and freight, and it seems to be clear that the beneficent purpose 
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of the act of 1851 may be well accomplished by an answer in the state 
court setting up a limited liability. If the plaintiff should recover a 
jydgment there, he would be enti'tled to the full value of the ship un- 
diminished by the costs and expenses necessarily incident to the ad^ 
ministration of the fund in this court. Ail that the petitioner can fair- 
ly claim is that he should not be subject to a personal judgment for an 
indefinite amount and beyond tiie value of his interest in the Lotta and 
her freight. Thcre is no reason to doubt that this proper défense may 
be availed of in the state court, and if there is an ulterior purpose, and 
petitioner's object in invoking the iurisdiction of this court is to cscape 
a jury trial and take the case away froni the common-law jurisdiction, 
that purpose should receive no countenance hère; for the act which 
gives this court its admiralty and maritime jurisdiction saves to suitors 
in ail cases the right of the common-law remedy where the common 
law is compétent to give it, and good faith requires that this prOviso 
shall hâve its full and fair efïect. The précise point involved bas not 
been decided by the Suprême Court of the United States. The vicws 
■above expressed are in accord with the opinions of ' Judge Brown of 
the Southern District of New York in The Rosa, 53 Fed. 132, and 
The" Eurêka, 108 Fed. 672. No judge in this country has had such 
large expérience in the admiralty law, or by his intellect and learning 
has shed so much light upon the vast field covered byit. A contrary 
view is taken by the Circuit Court of Appeals of the First Circuit in 
Quinlan v. Pew, 56 Fed. 120, 5 C. C. A. 438, and by the District Court 
in Pennsylvania in The S. A. McCauley, 99 Fed. 302. There is noth- 
ing in The Océan Spray (D. C.) 117 Fed. 971, In re Starin (D. C.) 12+ 
Fed. 101, and The Tommy (D. C.) 142 Fed. 1034, which throws much 
light upon this question. In the absence of any controUing ai^thority, 
this court is bound to exercise its own indepcndent judgment; and that 
is that the injunction restraining the proceedings in the state court 
should be denied. 

There is another point of view, not considered in any of the cases, 
and not necessary to the décision reached ; but it may or may not 1)e 
entitled to some considération, and that is this: The plaintiff in the 
state court not being entitled under the gênerai maritime law to bring 
a proceeding in rem, and his rights being limited by the statute to a 
proceeding in personam, a question might be raised, if his suit in the 
state court was enjoined, as to his right to corne into this court at ail; 
for it is the proceeds of the res that the petitioner seeks to bave ad- 
ministered hère. 

An order will be entered dissolving the injunction heretofore grant- 
éd. The pétition, however, will not be dismissed; for, if it should 
hereafter appear in the course of the proceedings in the state court that 
a question is raised as to the right of petitioner to a limited liability, 
this court has exclusive cognizance of such a question. The act of 
1851 and the rules of the Suprême Court passed to carry it into effect 
confer on the District Court jurisdiction to détermine whether the case 
is one of limited liability. That is a question of admiralty and mari- 
time jurisdiction which must be determined by the courts of the United 
States, and the décision upon the question of the injunction is predi- 
cated upon the assumption that that question is not involved in the 
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suit in the state court, and that the only questions to be decided there 
are, first, whether the défendant is liable at ail, and, if so, as to the 
value of the vessel and her freight, which is the limit of défendant'» 

liability. 



MICHAELSEN v. SECURITY MUT. LIFE INS. CO. 

(Circuit Court, E. D. Pennsylvanla. January 24, 1907.) 

No. 40. 

1. iNStrRANCK— ANTICIPATOET BKKAOH OP LIFE PoLICY— IjAW GOVEENINa 

Remedt. 

Where a life Insurance policy Is made payable at the principal office of 
the Company, and expressly provides that the contract shall be subject 
to and governed by the laws of the state in which such office is located. 
the remedy of the insured, in case of an anticipatory breach of the 
contract by the company, Is governed by the laws of such state, wherever 
suit for Its enforcement may be brought. 

[Bid. Note. — For cases In point, see Cent. Dlg. vol. 28, Insurance, § 293.] 

2. Same— Law or New Yohk. 

Under the law of New York, the rule that renunciation of a continuons 
executory contract by one party before the time of performance gives the 
other party the right to disaffirm the contract and sue at once for the 
breach Is not applicable to contraets made by mutual life Insurance com- 
panies ; but, in case of an anticipatory breach of the contract by the com- 
pany, the remedy of the insured is either by bill in equity to compel récog- 
nition of the contract or a tender of the payments due thereunder until its 
maturity. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 28, Insurance, { 940.] 

At Law. On motion for judgment for défendant non obstante 
veredicto. 

Edward W. Magill, for plaintiff. 

Joseph H. Taulane and Thomas Earle White, for défendant 

HOLIyAND, District Judge. On the S2d day of November the de- 
fendant corporation issued a life insurance policy on the life of the 
plaintiiï for $10,000, being policy No. 13,990. This policy contained, 
among other things, the following clause, which désignâtes the place 
of performance: 

"In considération of the application for the policy and the payment of 
$247.40, and of the further payment of $247.40 to be made on or before the 
twenty-seeond day of November in every year durlng the contlnuance of this 
contract, the Security Mutual Life Insurance Company does hereby agrée to 
receive Frederieli L. Michaelson, of Philndelphia, state of Peimsylvania, as a 
member of sald association, and issue this policy, subject to the conditfbns 
and wltb the benefits herein endorsed, and «non receipt of satisfactory évi- 
dence to the association of the death of tbp iiiiove named member during the 
contlnuance of this policy in fuU force .tîhI i4Twt, promises to pay at its of- 
fice in the city of Binghaniton, New York", to l''annie Michaelson, bis wlfe. 
if living, at the time of such death, otherwise to tlie légal représentative of the 
deceased, the sum of ten thousand dollars," etc. 

It also contained an express stipulation as to the laws by which tiie 
contract should be governed and construed, as follows; 
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"The place of this contract is expressly agreed to be the home office of the 
association in tlie city of Binghamton, New York, and this contract shall be 
governed by and coustrued aceording to the laws of the state of New York." 

Plaintiff continuée! this policy in force by the payment of the stip- 
ulated prcmiums until about May 16, 1904, when the défendant cor- 
poration, by its agents, endeavoring to effect a change of poHcy with 
the plaintiff, secured control of his policy No. 13,990, in the place of 
which another policy of the défendant corporation, for the same 
amount, was tendered and rejected by plaintiff. The défendant cor- 
poration, though repeatedly requested, refused to return to plaintiff 
his old policy, and refused to accept the premium due thereon for the 
year 1904, and by letter and act indicated to the plaintiff that it (the 
défendant) regarded the old policy as no longer in effect. The plain- 
tiff' treated this as a breach of the Insurance agreement on the part of 
the défendant, elected to rescind the contract, sued in this district in 
disaffirmance thereof for the recovery of the premiums paid, and after 
trial the jury awarded the full amount of the premiums, with interest 
thereon from the date of the suit ; there having been no previous de- 
mand shown. 

At the trial of the cause the défendant raised the objections (1) that, 
this being a New York contract, to be controlled and construed aceord- 
ing to the laws of that state, an action for damages could not be main- 
tained ; (2) and, even if it could, under the laws of New York, the 
measure of damage is not the amount of the premiums paid by the 
plaintiff on the policy. The first was urged as a ground for a non- 
suit, and the second as a point upon which the court was requested to 
charge the jury. The first was overruled, and the court instructed 
the jury that the measure of damage in the case was in accordance 
with the laws of Pennsylvania. In due time the défendant filed rea- 
sons for a new trial and motion for judgment non obstante veredicto, 
in acordance with the provisions of the Pennsylvania act of 1905 (P. L,. 
p. 28G). 

There is no dispute as to the place of performance. It is conceded 
that the policy expressly stipulâtes that New York shall be the place 
of performance, nor is there any différence of opinion as to the fact 
that the laws of New York are to govern in the construction and inter- 
prétation of the policy. The défendant contends that, as New York 
is conceded to be the place of performance and the policy is to be con- 
strued and the rights of the parties under it controlled by the laws of 
the state of New York, an action for anticipatory breach of this ex- 
ecutory contract of Insurance cannot be maintained, but that the plain- 
tiff's remedy is in equity to compel the défendant to continue to re- 
ceive payments of premium and recognize the old policy as an existing 
obligation. The plaintiff, while conceding the facts that the place of 
performance is New York and that the contract of insurance expressly 
provides that it shall be governed and construed aceording to New 
York law, yet, as this is not a suit upon the contract, but is an action 
in disaffirmance of it for a recovery of damage for a breach thereof, 
the law of the forum must apply. 

The very able and elaborate brief submitted by plaintiff's counsel 
fails in mv judgment to establish this to be the law. This being a New 

150 F.— 15 
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York contract, we must look to the laws of that state for the purpose 
of ascertaining, in the first instance, whether or not the plaintiff can 
under those laws elect to treat the action of the insurance company 
as a breach of contract and bring suit for damages in disaffirmance 
thereof. If the laws of New York do not permit the insurance com- 
pany to breach a contract such as this and authorize the plaintifï to 
bring an action for such anticipatory breach, but do require the plain- 
tifï in ail such attempts to file a bill to compel the insurance company 
to continue the contract, then the plaintiff is bound by that law, and, 
notwithstanding the fact the suit was brought without the state, the 
law follows the contract and binds the plaintiff as much in this forum: 
as though he had proceeded in New York. This being a New York 
contract, and that state the place of performance, such niatters as the 
bringing of suit, admissibility of évidence, and statutes of limitation, 
which are matters of remedv, dépend upon the law of the forum. Ail 
other matters dépend upon the law of New York. Morgan v. Railway 
Co., S Woods, 244, Fed. Cas. No. 9804; Scudder v. Union National 
Bank, 91 U. S. 40G, 23 L. Ed. 245 ; Gray v. Western Union Telegraph 
Co. (Tenn.) 64 S. W. 1063, 1)1 Am. St. Rep. 706, note 56 L. R. A. 
301-316. 

As we hâve held that the plaintiff is required to pursue such remédies 
as the New York laws afford him, it will be necessary to examine those 
laws to see what the rights of the plaintiff are under the facts in this 
case. Upon an examination of the décisions there it will be found that 
the rule that renunciation of a continuous executory contract by one 
party before the day of performance gives the other party the right 
to sue at once for damages is not applied in the state of New York to 
contracts made by the mutual life insurance companies, but that the 
remédies open to the plaintiff are either a bill in equity to compel récog- 
nition bv the défendant of its obligation under the policv (William 
Kelly v.'Security Mutual Ufe Ins. Co., 186 N. Y. 16. ;S N. E. 584), 
or the tender of payments at regular intervais in the future of ail as- 
sessments or premiums legally due, and at the death of the insured 
bring suit for the face of the policy (Eangan v. Suprême Council A. 
L. of H., 174 N. Y. 266, 66 N. E.'932). In both thèse cases it is in 
effect held that an action for damages for the anticipatory breach of a 
contract of insurance cannot be maintained. 

Under the laws of New York it follows that the motion for judg- 
ment in favor of défendant non obstante veredicto must be allowed, 
and it is therefore ordered and decreed that judgment in this suit be 
entered in favor of the défendant, notwithstanding the verdict. 



BURNS V. O'G-OBMAN CO. 

(Circuit Court, Khode Island. Novomber 17, tOOC.) 

No. 2,803. 

BANKHUi'Toy— Action for Conversion by ïrusi-ee— Pleading Tjtle. 

A trustée m bnnlcruptey may sue in trorer for n conversion of goods 
oceurriiig either before or aftt^r baiikruiitey, and In the declaratlou may 
join a count upon the bankrupt's tltle and a count upon the trustée'» tltle, 
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belng vested by Bankr. Act ,Tuly 1, 1898, c. 541, 5 TOa, subd. 6,- 30 Stat. 565 
[U. S. Comp. St. 1901, p. ^451], ^\'itll the bahkrupt's rights of action'; and, 
having such right, where tbè déclaration pontains but a single couiit upôn 
tbe truRtep's title, but the case is tried and RUbmltted witbout objection as 
tbougli botli such counts were in the déclaration, a claim 01* variance, in 
that tlie évidence sliowed the title to be in the bankrupt at the time of 
(•onversion, will not be entertaiiied as a ground for granting a. nevv trial, 
e.sj)eciall.v «-heu under the «tate practice the déclaration might bave been 
aiuended if the objection had been umde on tlie trial. 

At L,aw. On motion for new trial. 

Tillinghast & Murdock, for plaintifï. 
Barney & Lee, for défendant. 

BROWN, District Judge. A trustée in bankruptcy may sue in 
trover for a conversion of goods occurring either before or after bank- 
ruptcy, and in a déclaration may join a count upon the bankrupt's title 
and a count upon the trustee's title. 2 Chitty on Pleading (llth Ani. 
Ed.) 837 et seq. ; 1 Chitty on Pleading (llth Am. Ed.) 71. 

At the date of the writ the trustée was vested with the title of the 
bankrupt in the goods, and with the bankrupt's rights of action arising 
from an unlawful taking of . his property. Bankr. Act July 1, 1898, 
c, 541, § 70a; subds. 5, 6',' 30 Stat. 565 [U. S. Comp. St. 1901,' p. 3451]. 
In pursuance of the présent writ, describing the action as "an action 
of the case for trover and conversion," the plaintiff trustée in bank- 
ruptcy, relying upon a particular 'aet of conversion, under familiar 
principles of pleading, might hâve counted both upon the bankrupt's 
possession or title and upon the trustee's possession or title, in order 
to anticipate any variance of proof in this particular. As will be seen 
by the précédents in Chitty above referred to, a cautions pleader wïll 
do well to count both upon the bankrupt's possession or title and upon 
the trustee's possession or title, particularly in view of the questions 
thàt may arise, under section 70 of the bankruptcy act, as to the date 
of vesting oî title in the trustée. 

The déclaration in the présent case contains only a single count in 
trover upon the trustee's title. The case nevertheless was, without 
objection or exception, submitfed to the jury as if both such counts 
were contained in the déclaration. The question whether, at the time 
of the conversion, the goods were the property of the bankrupt, was 
fully argued and submitted to the jury.- No objection on the ground 
of a variance from the déclaration was made to the admission of proof 
that the title was in the bankrupt at the date of the conversion ; nor 
was objection made or exception taken to the charge of the court sub- 
mitting the case to the jury witli instructions that the plaintifF must 
satisfy them that the goods were the property of the New York Trad- 
ing Association, the bankrupt. The court instructed the jury: 

"If thèse goods were the goods of the plahitiff. or of the corporation whom 
the plaintiff trustée represents. thon you sliould tind that fact as to owner- 
ship of title in favor of tbe plaintiff." 

It is now urged that a new trial be granted because of the insufïicien- 
cy of proof to sustain the allégation of the trustee's title to the goods 
at the date of conversion. This is, in effect, a daim of a variance be- 
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tweèn the déclaration counting on the trustee's title and the proof tend- 
ing to show title in the bankrupt at the time of the conversion. This 
is apparently an afterthought. At ail events, it was not suggested in 
any way at the trial. Had the point been raised at the trial, I am of 
the opinion that the plaintiff, under the circumstances, would hâve been 
permitted to obviate it by filing an additional count, or by amending 
the déclaration to conform to the proof. As will be seen by reading 
the proceedings of the trial, no point was made as to whether, at the 
time of the conversion, the title was still in the bankrupt or had passed 
to the trustée. To permit a défendant to reserve a point of this kind, 
and first urge it on a pétition for a new trial after a full trial on the 
merits, would be to give weight to a purely technical objection having- 
no relation to the substantial rights of the défendant or to the question 
whether the défendant had had a full and fair trial. 

By the Court and Practice Act of Rhode Island, § 243 (Gen. Laws, 
p. 809), it is provided that, when any action has been commenced in 
the name of the wrong party, the court, if satisfied that it has been so 
commenced by mistake and that it is necessary for the détermination 
of the real matter in dispute so to do, may allow any other party or 
parties to be substituted or added as plaintiff or plaintiffs. Save for 
the fact that, under the provisions of the bankruptcy act, the bankrupt's 
right of action had vested in the trustée, it would hâve been permissible 
to amend by making the bankrupt himself plaintiff, instead of the 
trustée. A change of plaintiff is in a certain sensé a change of the 
cause of action', since the case then proceeds upon the violation of 
the right of another party. If it be permissible to change a plaintiff, 
it would seem also permissible to allow the successor of a bankrupt to 
proceed upon the bankrupt's title or right of possession, intead of his 
own, since, but for spécial provisions of the bankruptcy law, the bank- 
rupt might become a substituted plaintiff. Whatever may be the limit^i- 
tions which judicial décisions require us to place upon section 261 of 
the Court and Practice Act (see Thayer v. Farrell, 11 R. I. 305; Vaill 
V. Town Council of New Shoreham, 18 R. I. 405, 28 y\tl. 344), it seems 
to be settled that it is no objection that the amendment is one of sub- 
stance. Wilson V. N. Y., N. H. & Hartford R. R. Co., 18 R. I. 598, 
29 Atl. 300. 

The next question îs whether there was a sufficiency of proof that 
at the time of the conversion the title to the goods was in the bank- 
rupt. This was submitted to the jury upon conflicting évidence, and 
I see no reason for disturbing the jury's finding upon this point. 

It is also urged that the damages are excessive. While there is 
some uncertainty in the proofs as to the exact number of goods on 
hand at the time of the conversion, and while, if the defendant's figures 
as to the number of books redeemed on the days immediately preced- 
ing the conversion were taken as exact, the verdict would require ré- 
duction by some five hundred dollars, yet there were questions as to 
the credibility of witnesses and of the accuracy of the count of goods 
redeejned which were proper matters for the jury. It cannot be said 
that the verdict in respect to damages is without évidence to support 
it, and the jury was not required to accept as conclusive the testimony 
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of the défendant upon this point. I am of the opinion that a conver- 
sion of goods by the défendant was clearly prpved. 
Pétition for a new trial denied. 



ITXITED STATES v. GREAT NORTHERN RY. CO. 
(District Court, E. D. Wusliiuiitou, E. D. November 28. 1900.) 

1. RaII.KOADS— SïATUTK ReQUIRIXG Al'ÏOMATIC COUI'LERS— ImI'EKFKCT OB IN- 

COMPLETE COUPI-KHS. 

A rtiilroad comiiMiiy is subjoet lo tho penalty iiro\i(l<Hl l'or violation 
of Act Marc-1. 2, 1SI«, e. ]0(!. 's 2. 2T Stat. 581 |U. 8. Comii. St. 1!M)1, ;{>. 
iîl74|, by usinj; a car in uiovini; Interstate traliic not eqiiiiiijcd witli aû- 
tonuitie couijlers, wliere. althonïli the car is so cqnippecl, (lie coupler is 
so defeetive or ont of repair as not to be efficient to ))revent tlie necessity 
of nien soiug between tlie ends of tlie <'ars to niake coupiinss: and tlie same 
liability follows if tlie parts of a coupler, althoush in perlect condition, 
are not conn(H,'ted. 

2. Same— Evidence. 

A car used in niovins interstate trafïic bad the efpiîpnient required by 
the safety appliance acts, but tlie cliain provided for connectiiif; the lock 
pin to the unconpling lever was not attacbed. Ry attadiins; tlie chain 
the appliance would hâve been made availalile. HeUï. first, that, if tbo 
vvorking parts liad been conne'-ted by nieans of the cbain, wliicli luid 
aftervvards beconie detaebed. tlie etiuipment \v:is ont of rei>air; second, 
that, if the parts never had been connected by nieans of tlie cliain, the 
equipraent never had been eonipleted as recjnired by law, and in the ab- 
sence of any showing it inust be presunied, since the working parts were 
in perfeet order, that the aiijiaratus had only been partially completed, 
and, uutil completed, the provisions of tlie statutes had not been coinplied 
with. 

3. Same. 

A conimon carrier cannot excuse itself froin coinpliance with tlie stat- 
utory reqiiirenients by showing that a particular eciuijnnent is out of re- 
pair ; for to permit it to do so would enable it to require brakenien to 
enter between cars for the purpose of couiiling or uncoujiling tliem, there- 
by defeating tlie iiurpose of the law altogetlier. ICni]iloyés can only be 
protected froni danger by the safety appliances being kept in reiiair. 

4. Same. 

The iHU'iios-es of the safety appliance acts fall within the rnle applicable 
to statutes to prcvent fraud u)>on tlie revenue and for the collection of 
custoins, where iiitent does not iiibere in iheir violation. 

See 145 Fed. 438. 

A. G. Averv, U. S. Atty., and J. B. Lindsley, As.st. U. S. Atty. 
M. J. Gordon and Cliarles A. IMurray, for defeitdants. 

WHITSON, District Judg-e Tliis cause was tried by the court, a 
jtiry having- been waived. The complaint contains six causes of ac- 
tion, but there is no controversy e.xcept as to the first. The évidence 
shows that the car in that cause of action described had tlie equip- 
ment required by law, but was being used in Interstate traftic while 
the chain which connected the lock pin with the uncotipling lever was 
.lot attached ; that a brakeman could not couple or uncouple the cars 
without going between them. 
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I was at first impt'essed with the soundness of the contention of coun- 
sel for défendant thiat,' the equipment itself being upon the car, no 
recovery for the penalties provided by the act can be had becàuse, m 
some unexplained way, parts of it became disconnected. A Hteral read- 
ing of the provisions of tlie statute would appear at first bkish to sus- 
tain the view suggested. Act March 2, 1893, c. 196, § 2, 2? Stat. 5;51 
[U, S. Comp. St.' 1901, p. 3174], prohibits hauhng over the line of any 
common carrier any car "npt equipped with couplers couphng autoniat- 
ically by impact, and which can be uncoupled without the necessity of 
men going between the ends of the cars." The argument is that the 
car was properly equipped, but was temporarily out of repair, and 
the case will be first considered from that standpoint. The object of the 
act, as expressed in the title, is "to promote the safety of employés and 
travelers," and, in so far as it appHes to employés engaged as brakemen 
on trains, it was intended to protect them from the danger of entering 
between cars in order to couple them up. If a comon carrier can ex- 
cuse itself because a particular equipment is out of repair, without even 
explaining why, then it could equip ail of its cars, leaving the equipment 
disconnected, which would require brakemen to enter between them for 
the purpose of coupling the same, thereby defeating the purposes of the 
law altogether. Employés can only be protected from danger by the 
safety appliances being kept in repair. 

Tudge Shiras in Voelker v. Chicago, Milwaukee & St. Paul Railway 
Company (C. C.) 116 Fed. 867-875, held that the. défendant in that 
case was liable "because of the négligent failure of the company to 
bave upon the car a coupler in proper and operative condition." Up- 
on appeal to the Circuit Court of Appeals for the Eighth Circuit the 
décision was reversed, yet as to that point it was sustained. 129 Fed. 
522. Such, also, was the conclusion of Judge Humphrey in United 
States V. Southern Railway Company (D. C.) 135 Fed. 122. Thèse 
views mav be confirmed bv référence to Johnson v. Southern Pacific 
Company, 196 U. S. 17, 25 Sup. Ct. 158, 49 L. Ed. 363, where it was 
held that the purposes of the act fall within the rule applicable to stat- 
utes to prevent fraud upon the revenue and for the collection of cus- 
toms, where the intent does not inhere in their violation. 

Thus far the case bas been considered upon the theory that failure 
to make the connection by means of the chain provided for that pur- 
pose présents a case of failure to repair or keep in order the equipment 
which was provided to meet the requirements of the law. The undis- 
puted évidence is that the equipment itself was in perfect condition. It 
only needed to be connected to make it available for the purpose for 
which it was intended. In such a case, until the chain is connected, a 
car is not equipped with couplers "which can be uncoupled without the 
necessity of men going between the ends of the cars." In the absence 
of any testimony showing that it ever was attached, it must be presum- 
ed, since the working parts were in perfect order, that the apparatus 
was only partially completed, and that it was the ultimate intention to 
connect the parts and to thereby comply with the provisions of the stat- 
ute. 

' There are two phases of the case, therefore, which are conclusive 
against the défendant: First, indulging the theory that apparatus, the 
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workin^ parts of which were in pcrfect order, and whicli only needed 
to be connected to make the appliance available, was ont of repair be- 
cause not connected, tlie défendant fails, because it was its duty in this 
regard to kcep the car in repair; second, if the chain never had been 
connected, then the défendant never did equip the car in the manner 
provided by la\v. and in the absence of explanation it must be presumed 
that this is the fact. 

Judgnicnt will accordingly go for plaintilï for tlic aniount claimed 
in each of tlic canses of action. 



SlIEWAX ot al. V. IIALLKXP.KCK. 

(]>i strict Court, S. D. New York, l^eccinbcr 17, lOOli.) 

Adiiiralty—Attachmknt— AiiuSE OF Phockiss. 

\A'here a libelaut, in a suit, in porsoiiaui. \yaited for more tlian a year 
after flling the libel hef'ore issuin^' process tlicrcon, altliougli tlie respoudent 
iniglit readily liave l>eeii fouiid witliiii tlie district duriiifc tb.at tinie. the 
case is not one for sccurity Iielore jud.u'iiiout, and an attaeliment thon made 
raider admiralty rule will be vacaled. 

In Admiralty. 

John F. Foley, for lil)elants. 

Wray & Callaglian, for respondcnt. 

ADAMS, District Judge. Tliis is a motion on the rcspondcnt's 
part to vacate an attachment obtained nnder proccss in personam with 
a clause of foreign attachment. The libellants filed a libel on the 19th 
of August, 1905, to recover a balance of $-16?. 15 for repairs made in 
April, 1904, at New York, on the steamtug William Coleman, owned 
by the respondent. It is alleged that the respondent was a résident 
of Brooklyn, New York, and that the full bill was $808.08, upon which 
there were paid $310.95, leaving unpaid the balance claimed. This 
libel bas never been servcd upon the respondent or an attempt made 
to secure service though there bas been opportunity for snch service 
in this district through the respondent often being hère. On the lOth 
of December, 1906, the libellants issued process with a clause of for- 
eign attachment. The marshal in bis return says that on the same day 
after diligent search, he was unable to find the respondent and he there- 
fore attached the steam tug Henry L. Wait in New York City. 

It is not claimed by the libellants that any effort bas been made to 
serve process and it is évident that service simply was not desired but 
an opportunity to obtain security through an attachment under Ad- 
miralty Rule 9, which provides : 

"Process to be used in conunencing suits may be in porsonam or in rem, or 
both, Avlieu not otberwise provided; and sliall be Issned by liio clerk. 

Process lu personam may be: (1) A simple nionition in personam. (2'i 
Such monition united with a clause of attachment of defendant's goods and 
chattels if the défendant is not found." 

In bis moving affidavit, the respondent allèges that he formerly 
owned a controlling interest in the Coleman, and now and bas been 
for the past 22 years master of the Wait and used her in and about 
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thé harbor of New York ail the time; tliat at the time of filing tlie 
libel in this action thèse libellants filed another libel against him 
for $91.20 for repairs to the Wait, with which he was served per- 
sonally and thereupon called upon the présent proctor for libellants 
and paid the amoimt due with costs ; that since the month of Feb- 
ruary, he has personally been at the dock near the foot of Wall 
Street, East River, nearly every day, during- which time he has seen 
and conversed with clerks in the employ of the libellants ; that two or 
three months ago the libellants telephoned to the offices of the White 
Star Towing Line at No. 70 South Street and asked him to do some 
shifting jobs for them.with the Wait, showing that they knew where 
he could be found in this district; that in the month of September, 
L906, he telephoned to the office of the libellants' proctor concerning 
a claim he had against a canal boat then lying near New York and on 
the following day had a conversation with him at his office about the 
business which resulted in the collection of some $300 which was paid 
to the respondent by check sent to his home in the regular course of 
the mail ; that he took the Wait to the libellants' dock to bave repairs 
made upon her; that she lay there ail day Saturday and the following 
Monday until 5 o'clock in the afternoon; that when he returned to 
lier Tuesday morning he found that she had been attached ; that he is 
informed and belicves that the libellants knew that the Wait would not 
be moved from the libellants' place of business until the respondent 
came for-her on Tuesday morning as no captain was employed on her, 
but acted in that capacity himself ; that they also knew where he could 
be found and if the information they possessed had been given to the 
marshal, the latter would bave been able to find him on Saturday De- 
cember 8th, or on the following Monday or Tuesday or would hâve 
been able to find him any day near the foot of Wall street and that 
he believes that the libellants resorted to the attachment for the pur- 
pose of obtaining a lien on the tug which they were not entitled to 
and that they hâve used the process of the court wrongfull;^ for that 
purpose. 

The replying affidavits on the part of the libellants allège that the 
respondent is a résident of Brooklyn; that on the lOth of December, 
1906, the libellants' proctor reccived a téléphone message from the 
libellants to cause the Wait to be seized under the attachment clause 
of the libel and he issued instructions to that effect, understanding at 
the time, the res]3ondent was not within the district; that on Tuesday, 
December llth, the respondent called upon him and negotiations were 
entered into for the settlement of this claim but no ■ results were 
reached ; that other parts of the mattcr were in the hands of his clerks, 
one of whom testified that he had had charge of the issuing of process 
and on Monday, December lOth, he caused the process to be issued 
shortly before 4 o'clock and understands that the marshal proceeded 
to immediately exécute it. Other affidavits on the part of the libellants 
state that they were at the libellants' dry dock ail day Monday and did 
not see the respondent there. 

From the facts shown, it clearly appears that the libellants adopted 
this mcthod to embarrass the respondent or get security from him for 



NEAV YORK PHONOGRAPH CO. V. EDISON PHONOGEAPII CO. 233 

their claim without first having secured a judgment. Although the 
respondent probably owed them money, this was not a proper way to 
collect it. There can be no doiibt that there was ample opportunity 
to make service during the long time the action has been pending, but 
the libellants refrained from availing themselves of it in order to pur- 
sne this course. See International Grain Ceiling Co. v. Herman Dill 
et al, 10 Ben. 92 (Fed. Cas. No. 7, ()'>'■]). It is obvions from the papers 
that no real effort was made to find the respondent. After refraining 
from action on the libel from August lî)th, 1905, suddenly on the lOth 
of December, 190C, the writ was issued, it is said, shortly before 4 
o'clock and served on the vessel at 5 :30 p. m. 
llie motion is granted. 



NEW YORK PH0N0G1Î.\PH CO. v. EDISON PHONOGRAPH CO. 

(Circuit Coiu-t, S. D. New York. January 14, 1907.) 

Attoenkt and Client — JIotiox foe Disciiaege of Solicitok— Breacu of 
contract. 

A court will not uudertake to détermine wliether tlie soliciter for a 
complainant in a penUing suit lias been «u'ity of luiseonrtuct, or négli- 
gence, or a breacli of liis contract of employnient, on a motion for his 
tinmmary discharge and the substitution of a nevv solicitor, where the 
faets are in dispute ; nor will it authorize such substitution, where under 
the contract the solicitor has a contingent interest in the recovery, with- 
out the giving of security to protect lus rights. 

riM. Note. — For cases in point, see Cent. Dig. vol. 5, Attorney and 
Client, §§ 122, 302.] 

On Pétition for Rehearing on Application for Substitution of So- 
licitor. 

For former opinion, see 148 Fed. 397, 

Kohler & Kohler, for the motion. 
Henry Melville, for respondent Camp. 
Louis Hicks, pro se. 

LACOMBE, Circuit Judge. The court has carefully examined the 
voluminous papers and also the brief submitted on application for re- 
hearing. Much is asserted therein as to the court's niisconceptions of 
the original motion and the relations of the parties interested therein. 
The resuit of an examination of the papers now presented conduces to 
a belief that the court was laboring under no misapprehensions when 
it filed the original mémorandum, but, on the contrary, understood 
and understands quite clearly the situation of ail parties, the object 
of the motion, and the results to be expected from its disposition one 
way or the other. On the contrary, petitioner seems to hâve misap- 
prehended the décision already rendered. It was stated therein that ail 
questions in controversy as to whether or not the solicitor had so mis- 
behaved himself or had been so négligent and remiss as to justify his 
dismissal from the cause in which he had a contingent interest, under 
a contract which allowed him to protect that interest by continuing as 
counsel until the conclusion of the litigation, would hâve to be passed 
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npon in a plenary action between the parties interested, and should not 
now be considered in this summary way. Ail that is now to be ascer- 
tained by the master is what would be the fair value of the services 
actually rendered at the rate prevailing in New York for such services, 
and what was the amount of disbursements. Without such information 
it would be wholly impossible for the court to détermine what sum 
should be securcd (or paid) as a condition for allowing the client to 
summarily dismiss the soliciter. The proposition that the solicitor be 
secured merely by preserving his lien on the fruits of the litigation is 
preposterous. If the client should be so unfortunate as to place it in 
incompétent hands, there might never be any of the fruits which the 
original solicitor might produce, were the cause left in his hands, and 
thus, if eventually it should appear that the client could show no mis- 
conduct on the part of the solicitor, ail rémunération for the labor of 
years would be wholly lost through the misconduct of the client. It 
is to guard against such iniquitous results that courts exercise the pow- 
er of supervision over orders of substitution. No question as to any 
misconduct of the solicitor, diminishing or nunif3'ing the value of the 
services actually rendered, will be bcfore the master. 

The motion was originally made for substitution of solicitor. Upon 
the argument it developed that there was some friction with the as- 
sociate counsel, who is also retained under contract as to contingent 
fee. The décision, therefore, was so phrased as to enable the client, 
if it saw fît to make some change also in that regard, to bave the master 
ascertain and report as to value of the services of both the solicitor 
and the counsel, so that it might be determined what sum should be paid 
or secured to each in the event of some one else being substituted in 
his place. If the petitioner prefers not to press for a substitution of 
some one in the place of the associate counsel, there will be no necessity 
for the master to conduct an inquiry as to the value of his services ; 
and it is understood from the papers that no such motion is now made. 
Questions as to the right of the aSsociate comisel to insist that under 
the original contract of employment he is entitled, so long as no mis- 
conduct is charged against him, to hâve charge of the further prose- 
cution of the cause in connection with the original solicitor, whom he 
knows, has worked with, and trusts, instead of being forced into as- 
sociation with some other solicitor, whom he does not know, or, knows 
too well — ail such questions are not now before the court. In what way 
ail such questions may corne up cannot now be forecast. It may be 
necessary to dispose of them when the master's report is in, and it 
may not. Judging from the papers now submitted. if it should be 
found that the value of the solicitor's services exceeds $3,500, ail fur- 
ther questions will be merely académie. When they arise properly it 
will be time enough to discuss them. 

As to the suggestion that the second clause of the original terms 
imposed be modified, so as to provide that security be given instead 
of cash paid, it may best be disposed of when it is ascertained. upon the 
coming in of the master's report, how large a sum is to be provided 
for. No reason for any altération of the disposition already made of 
the motion is now shown. 

The pétition for rehearing is denied. 



LATHAM V. 8TATEN ISLAND ET. CO. --^-J 

LATIIAM Y. STATEN ISLAND RY. CO. ot aL 

(Clreuit Court, D. New Jersey. Jatiuary 31, 1907.) 

1. RATLROADS— CBOSSI^'GS— FlAGMEN— FaILURE TO MAINTAIN NEGLIGE^fCE. 

The duty of a railroad oompany to maintain a flaginan at a highway 
crossing cannot bo inferred alone from the fact that it ruiis trains over 
tlie orossing at a higb rate of speed. 

[Ud. Note. — For cases in point, see Cent. Dig. vol. ■11, Railroads, §§ 
972-980.] 

2. PLEADING— DEStURKER. 

A gênerai deniurrer to an entiro eount of a déclaration cannot be sus- 
tained because ot a single invalid avcrnient, wbere tbcre are suffleiont 
other allégations in the count to state a cause of action. 

LEd. Note. — For cases in point, see Cent. Dig. vol. 30, Pleading, § 487.] 

3. Same — Motion to Strike. 

An invalid averment in a eount in a déclaration can be rcmoved from the 
record only by a motion to strilce it.out. 

At Law. On demurrer to second count of déclaration. 

George S. Silzer, for plaintiff. 
E. Q. Keasbey, for défendants. 

LANNING, District Judge. Each of the défendants has demurred 
to the second count of the plaintiff's déclaration, alleging as a ground 
of demurrer that the count fails to set forth any duty owing from the 
défendants, or either of them, to the plaintiff. 'ïhe plaintiff avers that 
by reason of the running of a locomotive engine on the défendants' 
railroad across a public highway at a high rate of speed, and by reason 
"of the obstruction to view erected and also permitted by said défend- 
ants," the highway crossing, over which the plaintiff was passing 
at the time he was run into and injured by the défendants' locomotive 
engine, had become and was "dangerons to life and limb," and that "it 
thereby became and was the duty of the said défendants to keep a 
flagman at said crossing, * * * gr to cause a whistle to be blown 
or a bell to be rung to announce the approach of said locomotive en- 
gine to said public crossing." Another averment is that, having as- 
sumed to give notice of approaching trains by placing a stationary bell 
at the crossing, it was the duty of the défendants to use due care in 
the opération of the bell and to keep it in proper condition for use. 
The breaches alleged are that the défendants did not keep a flagman at 
the crossing, did not cause a whistle to be blown or a bell to be rung to 
announce the approach of the locomotive engine, did not keep the' sta- 
tionary bell in proper condition for use, did not give warning of the 
approach of the engine, and that the engine was negligently driven up- 
on the crossing, without warning, striking and injuring the plaintiff. 

The accident happened in the state of New York. The count de- 
murred to makes no référence to any statutory duty concerning notices 
or warnings required by the laws of that state to be given when rail- 
road trains approach highway crossings. The duty to keep a flagman 
at the crossing, or to ring a bell or blow a whistle, is based by the 
count demurred to, not on any statutory requirement, but simply on 
the allégation that the engine was driven over the crossing at a high 
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rate of speed, and the furtlier allégation that therc was an "obstruction 
to view erected and also permitted by said défendants." If the plain- 
tiff's view of the railroad was obstructed by a building' erected by the 
défendants, it may be that, if the fact were properly pleaded, the jury 
should be allowed to détermine whether the défendants' failurc to kecp 
a flagman at the crossing wâs an omission of duty amounting to négli- 
gence. Pennsvlvania R. R. Co. v. Matthews, 36 N. J. Law, 531; New- 
York, etc., R.'r. Co. v. Leaman. 54 N. T- Law, 203, 23 Atl. 091, 15 
h. R. A. 426; Philadelphia & Reading R. R. Co. v. State, 61 N. J. 
Law, 71, 38 Atl. 820 ; Siracusa v. Atlantic Citv R. R. Co.. 68 N. J. 
Law, 446, 53 Atl. 517; Richardson v. N. Y. Central R. R. Co., 45 
N. Y. 848. But the nature of the "obstruction" is not described, nor 
is it even averred that it eut oiï the view of the plaintifif. The duty 
of maintaining a flagman at the crossing rcsts alone, therefore, on the 
averment that the engine was run ovcr the crossing at a higli rate of 
speed. Such a duty cannot be inferred from that fact alone. 

The remaining averments of the second count, I think, are good. 
The demurrers are gênerai, being to the wliole of the coiuit, as, indeed, 
they are required to be under the rule of practice established by the 
statute, which abolished spécial demurrers. The invalid averment can 
be removed from the record onlv bv a motion to strikc it ont. Peter 
v. Middlesex & Somerset Traction' Co., 69 N. T. Law, 456, 55 Atl. 
35; ICarnuff v. Kelch, 69 N. J. Law. 499. 55 Atl. 163; Id., 71 N. J. 
Law, 558, 60 Atl. 364, Following thèse authorities, as I understand 
them, I conclude that the demurrers must be overruled. 

Let an order be entered overruling the demurrers and allowing 
the défendants 20 days within which to plead. 



lu re SANDERSOX. 

HILL V. HOKSKINS. 

(District CoiU't, D. Vermont. Jiuuwry 22, 1007.) 

PbincipAI, and Sukett— Pledgk to Skcuue Dkbt of Another— Subre.nder 

OF O'TIIER SECURITY BY CrEDITOE. 

A creditor. wlio ]ip1<1 as eollater.il peciivlty property of liis debtor 
nnd rtlso property pledgerl by anotlior, by iiis sm-roiuler of bis debtor's 
proi)erty witlinnt tlip consetit of the otlior pledgor, torCeited his right 
to retain tlie property pledged l)y the lattoi-. 

[Ed. Note. — Foi- cas(!S in point, see Cent. Dig. vol. 40, Principal aud 
Surety, § 214.] 



C. G. Austin & Sons, for petitioner. 

F. C. Smith and Lee 'S. Tillotson, for petitionee. 

]NL'\RTIN, District Judge. The petitioner daims that he held r. 
certain jjolicy pf Insurance, originally issued to the bankrupt, Lynn 
J. Sanderson, which was first transferred by him to his father, J. B. 
Sanderson, and subseqnently the two Sandersons aforesaid joined in 
the transfer to the petitioner. He further claims that this transfer of 
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said policy to him was for a collatéral security, and that he held said 
policy as a collatéral security until the petitionee got possession of 
it through duress, etc. 

The matter was referred to Refcree Mott, of Franklin county, who 
found that the original transfer from the bankrupt to his father was 
based upon a coUusive and unlawful contract, and void; also that said 
policy was transferred to the petitioner to secure any indebtedness that 
then existed, or might thereafter exist, from Lynn J. Sanderson, the 
bankrupt, to the petitioner; and that, at the time of the surrender of 
the policy to the petitionee, there was no indebtedness for which the 
policy could be holden by the petitioner. 

The petitioner prays the court to review and reverse thèse findings. 

From an examination of ail the évidence produced on hearing, I 
am not inclined to concur in the referee's finding as to the original 
transfer from the bankrupt to his father, or as to the effect of a want 
of due notice of the transfer to the company issuing the policy; but 
I do not feel justifîed in reversing his finding as to the purpose for 
which it was assigned by the two Sandersons jointly to the petitioner. 
Assuming his finding upon this subject to be correct, the petitioner 
held this policy as collatéral security for any indebtedness of Lynn 
J., the bankrupt, to the petitioner, or of Lynn J., jointly with his father, 
to the petitioner, or upon which the petitioner was holden as surety 
signer for the said Lynn J., or Lynn J., jointly with his father, but 
not for the father, J. B. Sanderson, alone. 

I find from the évidence that the original transfer from the bank- 
rupt to his father, J. B. Sanderson, vmder the circumstances, did not 
constitute a sale of the policy. At most, the father held it as collatéral 
security for about $100, and as a lien for one premium of $75 paid 
subséquent to the transfer; that the equity above that was in the son, 
the bankrupt, and hence the said Lynn J. held the légal title to said 
policy. 

I further find that J. B. Sanderson placed with the petitioner, as 
collatéral security for his individual obligations, two other policies of 
Insurance, which were life policies issued to the said J. B. Sanderson 
and were his sole property, and that the petitioner returned thèse two 
policies and surrendered this collatéral but a short time before said 
Lynn J. Sanderson was petitioned into bankruptcy. 

The surrender of thèse coUaterals, that were the sole property of the 
said J. B. Sanderson, released this policy vipon the life of Lynn J. 
Sanderson, the bankrupt, as collatéral security for the personal in- 
debtedness of the said J. B. Sanderson, even though the ternis of the 
original transfer of the policy in question were broad enough to in- 
clude it as a collatéral for the individual indebtedness of the said J. B. 
Sanderson to the petitioner, as the légal title to the policy in question 
was ail the time in Lynn J., the bankrupt. 

The surrender of collatéral that was the sole property of J. B. San- 
derson forfeited the petitioner's right to hold collatéral of Lynn J.. 
the bankrupt, for the payment of J. B. Sanderson's obligations ; there 
being no évidence that the said Lynn J. consented to the surrender of 
the said policies of J. B- Sanderson, nor that the policies so surrendered 
were not anlple security. Hurd v. Spencer, 40 Vt. 581; Fitch. Savings 



238 150 FËÛBRÂL EEPOETfiR. 

Bank V. Torrey, 134 Mass. 239; Guild v. Butler, 127 Mass. 386; Am. 
& Eng. Cyclopedia of Law, vol. 27/516. 

The référée finds that at the time of the surrender of this policy by 
the petitioner to the petitionee there Avas no indebtedness of I^ynn J. 
Sanderson, the banknipt, to the petitioner. This finding- I do not feel 
justified in reversing, and therefore it is affirmed. If the petitioner 
ever had any right to hold this policy as collatéral security for the 
indebtedness of J. B. Sanderson, he forfeited that right by the sur- 
rehder of the J. B. Sanderson collatéral, and, there being no indebted- 
ness of Lynn J. Sanderson to him, he had no further interest in this 
policy. Wherefore the prayer of this pétition is denied. 



SCHMIDT V. UNITED STATES. 

(Circuit Court, S. D. New York. January 8, 1892.) 

No. 47. 

OUSTOJfS DUTIES— CLA.SSIFICAÏIOS— "PeEIODIC'ALS"— SeBIAL PUBLICATIONS. 

Tlie provision for "periodicals" iu Tariff Aft Mardi 3, 1883, c. 121, § 6, 
Scbedule JI, 22 Stat. 510, held to include a periodical publication not de- 
voted at ail to cui'rent events. but made up of sériai stories sui^plemented 
by a small quantity of miscellaneous matter. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Affirmed, without opinion. 89 Fed. 1020, 33 C. C. A. 687. 

The décision below (G. A. 108, T. D. 10,417) affirmed tlie assessniout of duty 
by the èollector of customs at the port pt New York on an importation by 
Oscar Schmklt. The merchandise in' controversy was classifled as dutiable ' 
as "printed matter" under TarifC Act March 3, 1883, c. 121, § H. Schedule M, 
22 Stat. 510, and was clainied by the importer to be free of duty under the 
provision Schedule M, 22 Stat. 510, for "newspapers and periodieals." It con- 
sisted of a German publication known as "Das Kleine Buch ftlr iiiis Aile." 

The following extract from the opinion of the Board of General .-\ppraisers 
con tains a further description of the publication and a statemeut of the Board's 
conclusions : ; , 

"Somerville, General Appraiser. It is published weekly and forwarded as soon 
as published. Each number includes several sériai or coutinued stories, to which 
are appended several short articles on other subjects of a miscellaneous char- 
acter, induding a' few liumorous anecdotes. There is no mention made of cur- 
rent events I or topics. The sample copy hefore us contains 64 pages. .Parts 
of the s,erial stories occupy 54 pages, or six-sevenths of the space. The other 8 
pages are taken up witli a short essay, a short story, some i)oetical matter, a 
few anecdote^, and a table of contents. * * * It is our opinion that where 
the prédominant featuré of printéd màttér is one or more sériai stories, without 
iiny mention or discussion of contemporary topics or events, and its subsidlarj" 
feature, as in the présent cases, is miscellaneous matter enibraced in relative- 
ly few piiges, such matter is not a periodical within the meaning of the tariff 
law, although issued at stated intervais." 

Stanley, ^Clarke & Smith, for importer. 
Jamés T. Van Rensselaer, Aissf. U. S. Atty. 

WHEELER, District Judge. In the matter of the appeal of Oscar 
Schmidt the question is whether this German publication is a période 
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ical or a book. If it is a book, to be issued in parts until the book is com- 
plétée!, one part issued at one time and another part at another time, so 
that when ail the parts were brought together it would make one book, 
although there wovdd be periodicity in the coming ont of the parts, 
I do not think that wonld make it a book. This is a periodical publica- 
tion, one number being sent ont one week and another number in an- 
other week, and so on, and with continuous stories running from one 
week to another, and thèse, with some other little articles, one thing and 
another, making up a number, and then another number, and so on, 
each one being a continuation of the preceding one, and so to be con- 
tinued indefinitely. It cannot be considered a "book" unless each one 
is a complète book. It is incomplète as a book, and is a periodical pub- 
lication, and I think it cornes in under the head of "newspapers and 
periodicals," and free. 

The appeal is sustained, and tlie décision of the Appraisers is re- 
versed. 



CIIAitnON & STAUDlNGlOlt v. LMTED STATES. 

(Circuit Court, S. D. New York. .luly 11, liX)(i.) 

No. 3,001. 

CUSTOMS DUTIES — CLASSIFICATION — .ToSS STICKS. 

Tlie provision in Tariff Act .Tiily 24, 18!)7. c. 11, § 2. Free List, par. 
.587, .30 Stat. 198 fXJ. S. Coiiip. St. 1901, p. 10811, for 'Moss stit-li,"' hcU to 
inelude articles used in settins; ofC fireworks, otlior tliau tliose well kuowu 
as joss sticks aud used for incerise. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,904 (T. D. :iG,00o), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
coUector of customs at the port of New York. The question at issue 
is whether the merchandise in controversy was properly held dutiable 
as unenumerated manufactured articles under section (!, Tariff Act 
July 24, 18117, c. 11, 30 Stat. 205 [U. S. Comp. St. 1001, p. 1693], or 
should bave been classified as "joss stick," under section 2, Free L,ist, 
par. 587, 30 Stat. 198 [U. S. Comp. St. 1901, p. 1684J. 

Hatch & Clute (Walter F. Welch, of counscl), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. This importation is invoiced as joss 
sticks, which are by name free, and were assessed as manufactured 
articles unenumerated, at 20 per cent. They are used for setting off 
fire Works. Thinner ones perfumed are used by Chinese for incense, 
and are well known as joss sticks. Thèse do not come exactly within 
the ordinary définition of joss sticks, but were said to be near it, and 
to bave been known in trade as such. The testimony before the Board 
appears to hâve left that so doubtful that the collector's classification 
was affirmed. But that taken in this court, which was not disputed, 
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seems quite clear that in trade in China, where they come from, and 
hère they are known as joss sticks. 
Décision reversed. 



KILDUFr V. JOHN A. KOEBLING'S SONS 00. 

JOHN A. ROEBLING'S SONS CO. v. CAKP.ON STEEL 00. 

(Circuit Court, S. D. New ïorlî. December 27, 190G.) 

REFERENCE— Report of Référée— Review. 

ïtie court will net review the flndings or coiielusious of a referce, to 
wliom a cause bas been referred to pass upon ail questions botli of t'act 
and law, unless to correct a manifest cierical error. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Iteferonee, §§ 
207.] 

On Report of Référée. 

Noble, Jackson & Hubbard, for John A. Roebling's Sons Co. 
Chas. A. Hess, for Kilduff and Carbon Steel Co. 

LACOMBE, Circuit Judge. Although it is the practice hère to makc 
an order for judgment upon the report of the référée, instead of al- 
lovving the clerk to enter judgment without direction of the court, 
such order is pro forma, only. The court will not undertake to niodify 
or review the conclusions of law, any more than it would the findings of 
fact. Indeed, the very object of a référence is to relieve the judge at 
circuit from considering or passing upon any of the questions which 
hâve to be determined in arriving at the final conclusion, which is to 
be embodied in the judgment. If there be in this case some cierical 
error of computation, which is so manifest that its mère statement is 
sufficient proof of its existence, the référée will no doubt correct it, 
if his attention be called to it, and will modify his conclusions of law 
accordingly. The fact that he has not donc so, or has not been asked 
to do so, indicates quite clearly that there is more than this complained 
of ; that the court is asked to modify one or more of the concltisions of 
law, upon the theory of reviewing an error of the référée. This the Cir- 
cuit Court will not do, upon return of referee's report. The proper 
reviewing court is the Circuit Court of Appeals. 

Orders will be signed for judgment in conformity with the referee's 
conclusions, unless further time is required to allow of an application 
to the référée for the correction of this alleged "manifest error of cal- 
culation." 
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MATHIESON ALKALI WORKS v. MATHIESON. 
(Circuit Court of Appeals, Fourth Circuit. November 19, lOOG.) 

No. 504. 

1. CoBPOBATio>rs— Actions— Pleadikg—Cokporate Existence. 

An aliegatioii tliat défendant was a corporation under tlie laws of the 
State of Vii-j-'inia, and a citizen of A'irglnia, and a résident of tlie "Western 
District of tliat state, was équivalent to an allégation tliat défendant 
was created by, or organized under, or existing under, the Virginia laws. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 12, Corporations, § 
20Û3.] 

2. S AME. 

Where, in an action on a contract against a corporation, tlie contract 
was set out Verbatim as a part of the de<-la ration, and the contract re- 
cited that the party of the first part (the corporation défendant) was a 
corporation existing under the laws of the state of Virginia, with head- 
quarters located at S., in that state, such allégation sufflciently averred 
that défendant was organized under the laws of the state of Virginia. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 12, Coiporations, § 
2053.] 

3. Pleading— Déclaration— Amendment to Coîteoem to Trocb'. 

PlaintifE's déclaration in an action against a corporation on a contract 
purported to set out the contract Verbatim, and recited that it was signed 
by defendant's président and attested by its secretary and cor])orate seal ; 
but, in copying the contract, there was nothing in the déclaration to rep- 
resent the seal. When the contract was introduced in évidence, it appeared 
that the corporate seal bad been attacbed as recited in the contract, where- 
upon plaintiff was granted leave to amend the déclaration to conforni to 
the facts. Held, that such amendaient was properly allowed in the fur- 
therance of justice, as authorized by Code Va. 1887, § 3384, and by Rev. 
St. § 954 [U. S. Comp. St. 1901, p. 6961. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 39, Pleadiug, §§ 607, 
613.] 

4. V^^'it.'^iesses— Contradiction— Immatkrial Qub.stion— Ceoss-Examination. 

Where a contract of emijloyment provided that after the expiration of 
three years plaintifC should not be required to spend any more time In 
America than he might elect to spend, but should give such attention to 
the business as might be necessary to promote defendant's best interests, 
and plaintiiî testified that he had no reason for not retiirning to the United 
States after the expiration of the three years, except that he was not 
wanted, questions asking if bis reason for leaving and not returning was 
not that J. was appointed gênerai superintendent of the plaintiff in the 
United States were properly excluded as an attempt to contradict the 
witness on an immaterial point. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 50, Witnesses, § 1273.] 

5. Conthacts—Breach— Evidence— Collatéral Questions. 

Wlierc, in an action for services under a contract for the establishment 
of an alkali i)lant, it was eontended that plaintiff established a plant o( an 
obsolète character, and the court permitted a witness to testify fully con- 
eerning the character of the plant and to give his opinion as to its instifli- 
cicnry. évidence as to the reason for the noncompletion of negotiations 
betwcen the co!n]>any represcnted by a witness and defendant's company 
for the consolidation of (hoir work was properly excluded as involving a 
collatéral issue. 

6. Wkit of Errok— RiTLiXGS ox Evidence— Préjudice. 

AVhere an exi>crt was permitted to testify specifleally wlth regard to 
defendant's (-oniiiressors, and to state the objections he entertained to them 
3,"fOK.— u; 
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as to ninteriiil and design, and wliy tliey were, in his opinion, neither ef- 
lieient nor suilable, smd wliy tbey had ben\ superseded In ail well-deslgiied 
(■Imilar plants, défendant was uot prejndieed !>>■ tlie refusai of tlie court 
to permit the «-itness to ansvver as to wliether the couipressors in ques- 
tion were suitable for the purpose for wliicli tliey were installed, etc. 

[Ed. Note. — Kor cases in point, see Cent. ])ig. vol. 3, Appeal atid Error, 
§§ 4194-4199.J 

7. WiTNEssEs—IiCAMiNATioN— Questions. 

On an issue as to the insufflcieney of certain compressors, installed in 
defendant's plant by plaintiff, the question, asked of an expert, as to 
whether or not in 1885 lie saw better compressors than those installed by 
plaintiff for défendant in use in England, was properly excluded as too 
gênerai. 

8. CONTRACTS — BrEACII — PERFORMANCE — DeFECTS. 

Where plaintiff, i^rior to his employnient by défendant, was a résident 
of England, and did not liold himself out in a gênerai sensé as a mechan- 
ical expert, but merely as having expérience in managing alkali works, 
and as knowing the proper reqiiirements and construction thereof, and it 
also appeared that ail defendant's plans and contracts for the construc- 
tion of its Works were based on the works at which plaintiff had been 
previously employed in England, plaintiff was not responsible because he 
installed English gas compressors in defendant's plant, when American 
compressors of equal efliciency and economy aiid iKiually well adapted for 
tho i)nrpose could liave been purchased for much less money. 

9. Same. 

AVhere. in an action for services of plaintiff under a contract for the 
construction of an alkali plant, défendant claimed that the plant con- 
structed by plnintilï was obsolète and insufticient, plaintiff was entitled 
to prove that such plant was hetter than an Englisli plant after which it 
was modeled, and that it was up to date in çharacter, efficient, and as good 
^ as those of other eoncerns eugaged in the same business. 

10. Triai, — Request to Ciiahoe — Kefusal. 

Tlie trial .ludge is entitled to refuse to instrnet the jur.v in the lan- 
gnage proposed in a request to charge, and to jiresent the case to the jury 
in his own language, provided the entire case is covered and the law cor- 
rectly declared. 

I Ed. Note. — For cases in point, see Cent. Dig. vol. 4C, Trial, |§ 0G4-668.1 

11. Contracts— Action for Services— Instructions. 

In an action for services under contract for the installation of an alkali 
plant, an instruction that If plaintitî, solely because of ignorance, in- 
coiuiietence, or négligence, erected for défendant works of an antiquated 
style and pian, which were insutticient for tlie purpose intended, and 
placed thercin engines, pumps, and other machinery which were anti- 
quated and Insuflicient, and at an expense which was unreasonable and 
unnecessary, allowances miglit be made for damages resulting from such 
négligence or inconipetency. but that the ,1ury should consider whether an 
English plant was conteiiiplaled by both parties as a model, and whether 
such eonteniplated design was reasonably carried out, was proper. 

12. Same — Fresumption of Skilt^. 

In an action for services under, a contract of employnient, an instruc- 
tion that, when plaintif!' entered into the contract, the law implied an un- 
dertaking that he would use reasonable care and diligence, and would 
exercise reasonable skill and knowledge in the prosecution of his dutles, 
but. in deciding siich question, the .l'ury should consider defendant's knowl- 
edge. nt the tiine the contract was made, of plaintiff's previons expérience 
and training, was proper, 
Hurd, District .ludgp, dissenting. 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Abingdon. 
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George E.Penn (James L. White and F. W. Christian, on briefs)^ 
for plaintiff in errer. 

William W. MacFarland and Daniel Trigg, for défendant in error. 

Before PRITCHARD, Circuit Judge, and MORRIS and BOYD, 
District Judges. 

MORRIS, District Judge. This was an action at law, instituted 
August 3, 1903, by T. T. Mathieson, .stated in bis déclaration to be 
"an alien and subject to the kingdom of Great Britain, plaintiff," 
against, as stated in tbe déclaration, "Tbe Mathieson Alkali Works, 
a corporation under the laws of the state of Virginia, and a citizen 
of Virginia, and a résident of the Western district of Virginia, in 
which its principal office is situate, défendant." The action was to re- 
cover a balance of salary alleged to be due to T. T. Mathieson, the 
plaintiff; below, by the corporation, the Mathieson Alkali Works, under 
a contract in writing, dated August lo, 18!)3, and sealed witli the 
corporate seal of the corporation, by which the corporation employed 
the said plaintiff as gênerai superintendent for the term of eight years. 
The case was submitted to a jury, and, the verdict being in favor of the 
plaintiff, the défendant corporation, the Mathieson Alkali Works, by 
writ of error has brought the case hère to test the correctness of the 
rulings of the trial judge upon questions of pleadings, of admissibility 
of testimony, and of instructions to the jury, which wcre excepted to 
during the trial. , , 

The plaintiff in error now in this court for the first time raises the 
question of the sufficiency of the averments of thë déclaration to sus- 
tain the jurisdiction of.the trial court, and it is urged that the aver- 
ment that the Mathieson Alkali Works, "a corporation under the laws 
of the state of Virginia, and a citizen of Virginia, and a résident of the 
Western district of Virginia, in which its principal office is sittiate," 
is not équivalent to the phrase, "created by, or organized under, or 
existing under the laws of Virginia," and is insufficiènt. We think that 
the phrase, "a. corporation under the laws of the state of Virginia," is 
équivalent in: légal intendment to the phrase, "existing under the laws 
of Virginia." Grand Trunk Ry., Co. v. Tennant, 06 Fed. 922. 14 C. 
C. A. 190'. Furtherrnore, wé think that; if a more spécifie jUrisdic- 
tional averment was needed, it ,is supplied in another part of the déc- 
laration, in which the contract sued upon is inserted Verbatim as a part 
of the déclaration. It is therein recited that the party of the first part 
is "the Mathieson Alkali Works, a corporation existing under the 
laws of the state of Virginia, with headquarters l'ocated at Saltville, 
in said state." Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 436, 
32 Iv. Ed. 8Q0, and Thomas v. Board of Trustées, 195 U. S. 207/ 25 
Sup. Ct. 34, 49 L. Ed. 160, relied on by the plaintiff in error, were 
cases in which there was no averment that the party was in fact a 
corporation at ail. 

It is assigned as error that after the jury had been sworn the plain- 
tiff was allowed to amend his déclaration by adding a count declaring 
oii the contract as a sealed instrument, whereby the défendant was de- 
prived of the benefit of his plea of the statute of limitations of five 
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years. In the plaintiff s déclaration the contract is set out Verbatim, 
and, although it plainly recites : "In witness whereof the said Mathieson 
Alkali Works has caused this agreement to be signed by its président 
and attested by its secretary, and its corporate seal attached hereto, and 
the said T. T. IMathieson has signed the same" — in copying this contract 
into the déclaration nothing to represent a seal was indicated. When 
the contract was produced in évidence, and it was apparent that the 
corporate seal had been affixed, and that it was a sealed instrument, as 
recited in the contract itself, leave was granted the plaintiff to amend 
the déclaration to make it conform to the fact. Such an amendment, 
if the court considers that substantial justice will be promoted by 
it, is authorizcd by section 3384 of the Virginia Code of 1887 [Va. 
Code 1904, p. 1792], and it is common practice. Mack v. Porter, 
72 Fed. 236-343, 18 C. C. A. 527 ; Chapman v. Barnev, 129 U. S. 677- 
(Î81, 9 Sup. Ct. 426, 32 L. Ed. 800. It is authorized by section 954 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
()96|. There can be no question that the amendment was within the 
discrétion of the trial judge and was properly allowed. 

The contract being under seal, the statute of limitations applicable 
under the laws of Virginia was ten years, and the court was right in 
rejecting the plea of fiive years. The contract was as foUows : 

"ïhese articles of agreement made and entered into by and between tbe 
Mathieson A)l<ali AA^rlcs, a coi-poration exlstiug under the laws of the stiite 
of Virginia, wlth headquarters located at Saltville, in this state, party of the 
first part, and ï. ï. Mathieson, party of the second part, wituesseth as fol- 
lows : 

"(1) The said Mathieson Alkali Works hâve employed the said Mathieson 
us gênerai superintendeut for the term of eight years upon the terms and con- 
ditions hereinafter stated. That is to say, the said T. T. Mathieson is to give 
hls tinie andi attention for either two or three years, as he may elect, to the 
érection and gênerai management of the works of the said company, and also 
to their opération after the same shall hâve been erected. It being uuderstood 
and agreed during this term of either two or three years as the case may be. 
the said Mathieson Is to remain and be présent at such places in the United 
States as the business of the company may require, prineipally at Saltville, 
except that he is to hâve such vacation during this period as can be availed of 
without détriment or hindrance to the proper management of the business of 
the said company, and for this period of two or three years, as the case may 
be, he is to be paid at the rate of 3,000 pounds sterling per annum, payments 
therefor being made in monthly Installments. 

"(2) For the remaitider of the unexpired term of eight years the said Mathie- 
son is to be paid 1,500 pounds sterling per annum and duriug this unexpired 
portion of the period of eight yeàrs, it is understood that the said Mathieson 
shall not be required to spend any more time in America than he may elect to 
spend. The object and ijurp^ise, hovvever, being that he shall give such atten- 
tion to the business as may be necessary in order to proniote its best interests. 

"(3) The said Mathieson Alkali Works agrée to pay the said Mathieson dur-, 
ing the full period of eight years a commission at the rate of 5% per annumi 
upon ail net profits realized by the Mathieson Alkali Works over and above 
00,000 iK)unds sterling per annum. 

"(4) The above compensation is to give the said Mathieson Alkali Works th» 
ownership for the United States, an exclusive right to use any ijatents or anj^ 
interest in anj' patents which the said Mathieson may novv' own or which hé 
may hereafter perfect or acquite duriiig the period of this contract. 

"The Mathieson Alkali Works further agrée that they will provide a suitablï, 
résidence for the said T- T.Mathieson at the works at Saltville, Virginia, duB» 
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ing said period of eight years or sueh portion as the said T. T. Matliieson shall 
elect to réside at Saltville, A'irginia. 

"The Mathieson Alkali Works further agrée tbat the said ï. T. Mathieson 
lias tlie option to purchase .'JSIOO.OOO worth of the company's stock at par, witli 
interest at the rate of 5 per cent, per annum added, from the average date of 
paynipnt of the suliscribers to the Ktock of said Matliieson Alkali \Vt)rks, at any 
fime lie imiy elect to do so dnring the period of the first three years of his 
(>ui|noyiiioiit. and tlie company agrées to reserve the said shares for the said 
'l'. T. ;\Iatliiesoii diirhig the said period. 

"Tlie said iiatliieson agrées that he will not enter into any similar business 
lu tlie tj'iiiteâ .States of America duriug tlie contiiiuauce of this agreenieut. 

"The saiary of the said X. T. Mathieson is hereby declared to iiegin from the 
Ist day of l'ebruai-y, 181t."i. 

"lu witness \a liercof tiie said Slathiesou Alkali Works lias catised this agree- 
moiit to be sigiied by ils iiresident and attested liy its secretary and its corpo- 
rate seul attached hereto, and the said T. T. Mathieson has sigued the same. 
"E.\ecnted in duplicate on this lôth day of Atignst, ]S1);!. 

"[Signed] Mathieson Alkali Works, 

"By Edward E. Arnold, Président. 
"ISigned] T. T. Matliieson. 

"[Corporate Seal Mathieson Alkali Works, 18'.)2.J 
"Signed in présence of 

"J. F. Van Name. 
",î. II. Ingram. 
"ISlgned] M. P. liobertson, Sec'ty. [Seal.]" 

The plaintiff's claiin as stibmitted to the jury was for the unpaid 
il,500 sterHiig per year from September 1, 18!)(). to February 1, 1901. 
a period of fotir years and six months, amottnting to about $33,750. 
with interest. The plaintiff claimed that he had ftilly performed and 
carried out ail the acts and things to be done by him according to the 
ternis of the contract and that the défendant had failed to pay him in 
breach of the contract. 

The défendant b\- its spécial pleas set forth that the contract of em- 
ployment of the plaintiff was made in contemplation of the érection 
and management by the plaintiff of extensive works for the manufac- 
ture of soda ash, caustic soda, and other products at Saltville, Va., 
requiring peculiar skill and knowledge which the plaintiff had rep- 
resetited that he possessed, but that the plaintiff did not hâve nor 
exercise the knowledge, skill, and care required for the performance 
of the duties contemplated by the contract, but was careless^ négligent, 
and unskillful, and constructed for the défendant works of an anti- 
quated style, insufficient for the purposes intended, with antiquated 
and insufficient appliances, at an excessive and unreasonable cost, in 
conséquence of which the défendant has been obliged to tear down 
and remodel its works, and discard the machinery placed there by 
the plaintiff, and substitute other machinery at great loss; that the 
plaintiff absented himself at times when his présence was specially 
needed, and did not give such attention to the business of défendant 
company as was necessary to promote its best interest, but conducted 
himself in a négligent and careless manner, and left the United States 
during the year 1896, and did not return. The défendant further 
claimed by way of recoupment that by reason of the want of skill 
and neglect of the plaintiff in the performance ôf his contract the dé- 
fendant' had sustained damages amounting to $150,000, which was 
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owing by the plaintiff to défendant, and which the défendant was will- 
ing to set ofï against the plaintiff's claim. 

At the trial the évidence showed that the défendant company was 
promoted by Mr. Edward E. Arnold, of Providence, R. I., who had for 
many years been selling agents in the United States of the products 
of the alkali works of N. Mathieson & Company at Widnes, in Eng- 
land. Mr. N. Mathieson, the father of the plaintiff, was the managing 
partner conducting those works, which were successful and of high 
repute. The plaintiff had been gênerai manager of those works for 
15 years, and in 1892, when the negotiations began which led to bis 
signing the contract in suit, he was proiîtably employed with another 
manufacturer of chemicals in England. Mr. Arnold visited and in- 
spected the works at Widnes, and he kncw that the Widnes plant was 
the one that the plaintiff was familiar with and accustomed to. Mr. 
Arnold had the most optimistic estimate of the advantages of the loca- 
tion at Saltville as a site for the proposed works, and prevailed upon 
Mr. Neil Mathieson to corne to the United States and visit it, and gave 
the new company Mr. Mathieson's name. There seems no room to 
doubt that it was the works at Widnes which were in the mind of ail 
the parties as in a gênerai way the pattern after which the new works at 
Saltville were to be erected. The plaintiff says he knew no other. 

Evidence was given to the jury on behalf of the plaintiff tending to 
show that the works and machinery erected under bis direction and 
superintendence were of the most approved design and the best known 
for the purpose ; that he gave to the business faithful and skillful at- 
tention ; that he spent the first three years of the contract continuoush' 
at Saltville, with only such vacation as could be availed of without 
détriment to bis duties; that after the expiration of the three years he 
gave to the business, by correspondence and suggestion, such at- 
tention as .was necessary to promote the defendant's best interest. 
He testified' that tJie works were reasonably successful, but that disap- 
pointmerit as.to the results arose from the poor quality of the lime- 
storie near the works -and the weak nature of the brine pumped from 
the wells; that the impùrities of the limcstone choked the pipes and 
caused delays, and expense; that gfeat expense arose from the placing 
of the, works at the foot of a mountain close to the river's bank, for 
which location he was not responsible. 

The défendant on its behalf offèred évidence tending to prove that 
the works jYferebadly dèsigned and constructed by the plaintiff; that 
the machibery was antiquated iil design, unsuitable, and unreason- 
ably çostly; alïd that the plant had to be largely réconstructed before it 
could^be successfully operated. Among the exceptions and assign- 
ments of error relied upon by' the défendant corporation was the re- 
fusai of the court to allow the defendàht to ask the plaintiff the fol - 
lowing question in' cross-examination : 

"Q. I ask if the reason why you tlidn't retwru to the tJnited States (after leav- 
ing In June, 1896) wÀs because Mr. Jôhnston \vas appainted gênerai superln- 
tendent?" ■ ^ 

And the ,further question : 

"Q. If Mr. Jphnston had rot been appointed superintendent, would /ou hare- 
return'ed to the works at SaUvilleî" 
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The contract provided that, after the expiration of the initial tliree 
years which tlie plaintiff elected to remain in the United States, he 
should not be required to spend any more time in America than he 
might elect to spend, but should give such attention to the business as 
might be necessary in order to promote its best interests. Being asked 
on cross-examination why he did not return in 1896, he replied that 
he had no reports from the works and was not asked to corne, and that 
he was not obliged to corne according to the contract ; and in answer to 
another cross-question he said he had no reason for not returning, 
except that he was not wanted. The court sustained the objections of 
plaintifï's counsel to the above-recited questions, for the reason, as 
stated by the court, that, the plaintiff not being by his contract re- 
quired to corne to the United States unless some exigency occurred 
which made his présence essential and notice of it given to him, the 
questions were an attempt to contradict the witness on an immaterial 
point. We agrée with the trial court. There being no légal obligation 
on the plaintiff to conie again to the United States after 189G, unless 
notified of some necessity, it was tinimportant whether, if Mr. Johnston 
had not been appointecl superintendent, he might hâve coma or not. 
The notice to the plaintiff that Mr. Johnston had been appointed gên- 
erai manager was as follovvs : 

"l'i-ovideiict?, R. I., April 29tli, 190C. 
"Pei-sonal. 

"T. ï. Jlatliieson. Esq., Saltvillo, Vsi.— Dear Sir: It i» jjossible tluit I niay 
not see you beforo j-our arrivai at Snltville, in whioh case I bcg to advise you 
of our présent orf;anixation as i)lanijeil by the board of directors. Mr. J. V. 
.Tobnston bas been eleeted siceneral in;ina^'er, with entire aiul l'ull cbar^e of 
tbe worlis. and Mr. Cliarles Perry assistant gênerai manager. During your 
stay tbere at tl)is tinje I trust you \^ill aiO Mr. .lolmston in ail possible ways. 
giving bim tbe i'uU benetit of yovu' expei-ience. and 1 hope you may be able to 
niatorially aid bini. I ani sure yoiu' adviee will be reeeived by Mr. Jobnston 
gladly. and. indeed, sougbt. For tbe iiresent we désire to avail of your valu- 
able services in tbe wa.r ol' expert advice and information, but direct control 
and management of alTair.s at the works we désire eonimitted fuUy at présent 
to Mr. Johnston. 

"Yours truly, Edward E. Arnold, Tresideut." 

On May 11, 1890, the président wrote the plaintiiî at Saltville, ask- 
ing him to advise with regard to the arrangement of the internai cool- 
iiig pipes in the towers, and on Ma\' 14, 189(j, the plaintiff replied from 
Saltville, stating that he liad spoken about the cooling pipe.s and they 
had been ordered. Thèse letters show that the services the défendant 
expected the plaintiiï to render under the contract after April 29, 
1896, were in the way of expert advice and information, and upon 
plaintifï's return to England the clefendant's officers did write him 
and receive replies on thèse topics. On May 7, 1896, the plaintiff 
wrote Mr. Arnold from Saltville: 

"I duly arrived hère, and found tbe works doing well. They are rtinning 
three units, and turning out iiearly tbe full quantity. If tbe brine and water 
suiiply were up to requirements, tbere would he no tronhle. Wlll you kindly 
tell nie if I may expect the company to pay niy expenses for tliîH trip, as I wish 
to make ail arrangements, Of course. I ani giving no orders, but am lettving a 
list of uiatters wiiich r&iuire attention with Mr. .lobnston." 
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On June 9, 1896, Président Arnold wrote the plaintiff: 

"Your report, accoiupauiecî by letter written at Windsor Ilotel and copy of 
one written by you to Mr. Ely, are at hand, botli ot whieh I submitted at a 
meeting of our directors. 1 am lustructed by the direetors to reply tliat it Is 
tbe intention of our company to fulflll tbe spirit and letter of the contract be- 
tween ourselves, and I do not wisli you to construe anytbiug iu my letter to 
you of April 29th in a contrary liglit." 

Dtiring 1897, while plaintiff was in England, there was constant 
correspondence with him, asking for information as to wliat processes 
other manufacturers were using, and asking his advice in respect to 
many other matters, to which letters the plaintiff replied fully. There 
was correspondence, also, with regard to the unpaid salary, in which 
the defendant's officers reqtiested that the plaintiff accept the company's 
honds in payment ; and it is conceded promises were made to the plain- 
tiff to adjust his salary, and that the plaintiff was never notified that 
his salary would be disputed until this stjit was instituted. 

Another exception and assignment of errer arose as follows : The 
défendant examined a witness, H. A, Gadd, gênerai superintendent of 
a manufactory of soda ash and caustic soda in Ohio, and an expert. 
He testiiied that he examined the works at Saltville in 1899, and that, 
taking it to hâve been substantially the samè as in 1893, it was not, 
as constructed, a first-class, up-to-date plant, and that the design of the 
plant was not proper; that in 1899 there were overtures to liis com- 
pany from the défendant company to combine the two plants. Ile 
was then asked: 

"Did the negotiations between your comp.any and the Mathieson Alknli 
Works lead to contract V and, if not, state tbe reasou." 

To which question the plaintiff 's counsel objected as immaterial and 
irrelevant. The witness answered that it did not lead to contract, and 
the reasons were that the plant at Saltville was so antiquated and old- 
fashioned that his company decided that it would cost more to tear 
it down and erect another in its place than it would cost to go to an- 
other location and erect an entirely new plant. The court sustained the 
objection, and excluded the question and answer. We think there was 
no error in this ruling. The witness had been permitted to state with 
fullness ail the facts, and to give his opinion as to the insuiïiciency 
and obsolète character of the plant as constructed ; but a proposed deal 
between the two companies, one with works in Ohio and the other in 
Virginia, for a consolidation of their works, obviously involved many 
éléments which the trial judge in his discrétion rightly declined to 
permit being examined into coUaterally in this trial. 

Another exception and assignment of error arose as follows: The 
défendant produced a witness, Drill, an expert mechanical engineer, 
familiar with the manufacture of chemicals. The défendant proposed 
to ask him this question : , 

"Q. Following your expérience and having heard the évidence in this case, 
do you consider that the compressors described as having b«en installed by 
Mr. Mathieson at Saltville in 1803 were suitable for the purpose for wbieia 
they were installed?" 
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And the further question: 

"Q. You hâve heard the testunony as to the gas compressoi's installed by 
Mr. Jlathieson in 1893. V(\;re those compressors suitable for the purpose foi- 
which they were installed?" 

The objection to thèse two questions were sustained by the trial 
judgfe upon the ground that the question did not with proper clearness 
set eut the supposed facts or information or hypothesis upon whicli 
the expert was asked to give his opinion, so tliat it could not be known 
what constituted the unsuitableness of the compressor which the wit- 
ness had in his mind; it being conceded that compressors are built in 
several différent forms. But, even if this ruhng was open to excep- 
tion, no harm was donc the défendant; for the witness proceeded to 
testify specifîcally with regard to the SaUville compressors, and to 
State the objecti'ons he entertained to them as to material and design, 
and why they were in his opinion not efficient and not suitable, and had 
been superseded in well-designed plants. So that the défendant had 
the benefit of ail that the witness could hâve said in answer to the 
question. 

Another exception and assignment of error was the refusai of the 
court to allow defendant's counsel to ask an expert witness, Stroebel, 
the fol'.owing question: 

"Q. Did you, or not, in England, in 1S85, soe in use hettor compresser en- 
glues than those installed by Mr. Mathieson at Saltville?" 

The plaintiff's objection to this question was sustained; the court 
giving the foUowing reason : 

"Because the witness is asked for a comparison with soraething within his 
own mind, knowledge. and obsein-ation. affordins the plaintitï no opportunity 
or means of controverting anything whatsoevcr that the witness niight say." 

We are satisficd thcrc was no error in this ruling. The question 
was too gênerai. 

Another exception and assignment of error arose as foUows : The 
witness Stroebel, a mechanical engineer, having testified that the gas 
compressors installed by the plaintiff \vhich were of English make 
were not equal in efficicncy and economy to those of American manu- 
facture of the same date was asked: 

'•At what priée eould gas compressors of the cnpacity of those installed by 
Mr. Jlathieson, and P(iual in efliciency anil economy. and equally well adapted 
for the pnrpose tliou ni yiow, luixu been bonglit froni American niakers in 
the year 1892 and 1S9.'!?" 

And the witness answered at about $9,000 for each compressor. Mr. 
Arnold, the président of the défendant cor])oration, and who was its 
executive head in ail dealings with the plaintiff. had testified that he 
did, before the compressors were ordered in England, ask manu- 
facturers in America to give estimâtes for the gas compressors, and in 
a letter written by him to the plaintiff January 39, 1892, he quotes from 
i letter of an American engine builder an estimate that the cost of 
•twelve vertical compressors f. o. b. at the engine works would be 
3360,000. In a letter to the plaintiff's father, April 38, 1891, Mr. 
Arnold wrote : 
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"I thiuk. and it is the gciierrtl opinion of tliose joining us in tlio entcritrisc, 
tliat it may be wcll to build one set of engines ou your side as you suggost." 

The trial judg-e excluded the question and answer of thc witncss 
Stroebel with regard to the cost of conipressor engines procurable in 
the United States, for the reason that it did not seem just that the 
plaintifï, who was a résident of England, and not a mechanical engi- 
neer, and whose expérience was limited to alkali plants, should be 
held responsible for not having known the fact that American engines 
could be purchased more cheaply than English engines, unless it was 
shown that it was a fact generally known in England at the date, by 
persons in like situation and employment with the plaintitf, or was 
directly made known to him. There does not seem to us to be ré- 
versible error in this ruling. The plaintiff did not hokl himsclf ont 
as in a gênerai sensé a mechanical expert, but as having expérience in 
managing alkali works, and as knowing thc. proper requirements in the 
construction of such works. There was testimony tendiiig to show that 
it was the Mathieson works at Widnes, England. which in ail their plans 
and contracts the défendantes président (Mr. Arnold) and the plaintiff 
had in mind as the type and gênerai model of the works to be construct- 
ed at Saltville, Va., and were to the knowledge of Mr. Arnold the works 
, with which the plaintiff was faniiliar and was compétent to super- 
intcnd in construction and opération. 

The court permilted. over the objection of the défendant, the plain- 
tiff to ask a witncss. Tapless, who had been employed 7 years at AA'idnes 
and 11 vears at Saltville: "Q. You bave stated that you are familiar 
with the works at AVidnes and the works at Saltville. Which is the 
better?" — and permitted the answer that the Saltville plant was the 
best, and also a similar question and answer by the witncss Neil Mathie- 
son. rîxception was also reserved to a question asked of John Allen, 
who supplied pumps, valves, and presses to thc dcfendant's works, 
and had also supplied the same things to thc AVidnes plant and other 
chemical work-s. He was asked: 

"Q. Will you tell wliiit .von hâve to say vegardiug the plant, a]^paratut=;, and 
maehinery at tlin Jlathiesou vvorlîs at Widnes. as regards jts up-to-dato ehur- 
actev? I ani talking now of 1892, wheu you seeured your order." 

He answered : 

"\^'ell, as far as \vo know, it was the only class of valve atid pump and press 
thiit was in use at that finie. There was no other kind of that class of work 
in use but the kind we made. A\'e and other firnis are niaking similar goods. 

"Q. Would von sa.y it ^\■as of an up-to-date eharacter? 

"A. Yes." 

Exception was made to overruling the objection to a question to 
Marcus Allen, who testified he was a consulting engineer in the chemi- 
cal brandi of the business and knew the works at Widnes thoroughly. 
He was asked as to the efficiency and u]3-to-date character of the plant 
and machinery, and answered that it was up to date, and was similar 
to that of other iirms of similar class making ammonia soda alkali, and 
that he knew of notliing better in use, and that it could not be said 
that the Widnes works were obsolète. 

In none of the rulings can we sec any error. Of ail thèse excep- 
tions to thc admission or rejcction of testimony it may be fairly said, 
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considering the large amount of direct testimony addiîced by the de- 
fendant and admitted in support of the issues raised by its pleas, that 
its admission or rejection could not hâve in reason afïected the verdict 
of the jury and could not hâve injurioUsly afïected the défendant. 

We now corne to the assignments of error with respect to the in- 
structions given by the' trial judge to the jury and with respect tp the 
refusai to give those offered by the défendant. It is settled law that 
it is no ground of complaint that the trial judge refuses in instructing 
the jury to adopt the lahguage proposed by counsel. He may présent 
the case in his own \vay,,using his own language, provided he covers 
the entire case and déclares the law correctly. Indianapolis v., Horst, 
^m U. S. 291-39.5, 23 L. Ed. 898 ; New York & L. E. R. R. Co, v. 
Winter's Adm'r, 143 U. S. 60-74, ISSup. Ct. 356, 36 L. Ed. 71. The 
court refused the instructions asked for by both the plaintiff and the 
défendant, and the fôllowing are the instructions which the court in 
its own language gave the jury: 

The court's instruction No. 1 : 

"The contract in question g.tve to tlie plaintiff tlie option to lualie bis rési- 
dence at Saltville during tlio flrst period of his service for two or thrw year.s, 
and during said time he had tlie visht to take such vacation as eould be 
availed of witbout détriment or hindraiice to the proper management ôf the 
business of the cempany. For the remainder of the full terni of eiglit years 
the said Mathieson was not required by the contract' tp spend any more time 
in America than he might elect to spend: but he was required to give sueh at- 
tention to the business of the eompany as may hâve been ne'cessary in order to 
promote its best interost. It follows that niere absence in Kngland during the 
second period of the employaient was not of itself a breach of eontraot by 
the plaintiff, unless the jury sliall eonsider, under ail the évidence in the 
case, that his présence in America waa re(]uired in order that lie could give 
such attention to the business as was necessary In order to promote its best 
interests. In other words, the court eonstrues the contract in tlils respect as 
not requiring the iiresence of the plaintiff in America unless some exlgency 
oecurred vvhieh made it essential to tlie promotion of tlie best interests of the 
<^ompany that he should be in ,\morica." 

The court's instruction No. 2: 

"The burden of proof is on the plaintiff to show that be performed the ex- 
press ahd implied obligations of the contract in a reasonably efficient and 
(•ompetent manner. And' tlie burden of proof is on the défendant to show as 
a ground of eoniiterchiim tlie converse of tliis state of fact and to jirove dam- 
age. In a civil case such as tliis the burden of proof is sustained by a pré- 
pondérance of évidence." 

The court's instruction No. 3 : 

"If the jury believe froni the preiion.derance of évidence that the plaintiff 
reasonably i)ertornied the ol)ligations of his contract, they should tiud for the 
lilaintiff in the amount siied for." 

The court's instruction No. 4: 

"If the jury believe froni the prépondérance of the évidence that at the time 
of the performance of the contract the plaintiff did not bave and exercise rea- 
souable liuowledge. skill. and care for and in tlie performance of the duties 
(levolving ou him under said contraet, and tliat the eonipany suft'ered damages 
Ihereby, The (-(nirt instruets the jury that in arrlving at their verdict they 
^.!K>uld deduct froni the claim of the plaintiff tlie amount of the said damages. 
.ird tliat. if tlie amount of said damages exceeds the claim of the plaintiff, a 
verdict over for sueh excess ugaiiwt the plaintiff and in favor of the défendant 
.should be given." 
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The court's instruction No. 5 : 

"If the juiy belleve frorn tlie prépondérance of the évidence that the plaln- 
tiff, soiely because of Ignorance, incompétence, or negligenc-e, erected for tlie 
défendant works of an antiquated style und plan, and sucli as were Insuffleient 
for the purpose Intended, and placed therein englues, pumps, and other ma- 
chinery and appllanees whlcii were antiquated and insuffleient, and at au 
expense whieh was unreasoiiàble and unnecessary, allowances may be made In 
bebalf of the défendant of the damage, if any, thus oceasioned, whether by 
original cost, by loss in opération, or by necessary repairs and reconstruc- 
tion. But in this connection the jury will conslder whether or not the plant 
at Widhes, England, was conteniplated by both parties to the contract as the 
model af ter which the Saltville plant would be coustructed, and whether or not 
this oontemplated design was reasouably carried out." 

The court's instruction No. 6: 

"The jury are instructed that wheii the plaintiff entered Into the contract 
of employment of Augiist 15, 1S93, the law implied a promise and uudertakjng 
on his part that hc would use reasonable care and diligence, and that he had 
and would exercise reasonable skill and knowledge in the prosecution of his 
duties under said contract. But in deoiding on this question the jury wUl 
consider the knowledge had by the défendant at the time of making the con- 
tract of the previous expérience and trainlng of the plaintiff." 

The court's instruction No. .7: 

"The court instructs the jury that the contract sued on by the plaintiff is 
an entire one, and that lie cannot in any event recover the entlre amouut sued 
for by him, unless they belleve that he performed in the manner above set out 
each aud every material duty required of him under said contract." 

Thèse instructions, it seems to us, are correct in law, and were com- 
préhensible by the jury, and fully and fairly covered the case made 
by the pleadings and the évidence. The defendant's counsel pointed 
out to the court no spécifie error, and excepted to the court's instruc- 
tions only so far as they were in conflict with the 12 instructions asked 
for in behalf of the défendant. It would be useless to analyze the 12 
propositions ofïered by the défendant and to compare them with court's 
instructions. In our opinion there is no substantial conflict between 
the court's instructions and the propositions of law expressed in the 
instructions asked by the défendant. The only really material différ- 
ence is in the qualifications which the court made in its fifth instruction 
by suggesting to the jury that, in determinirig whether the works at 
Saltville were antiquated and insuffleient, they might consider whether 
or not the plant at Widnes, England, was intended by both parties 
to be the model for the new works at Saltville. This qualification, as 
expressed in the fifth instruction, we think, was proper and justified 
by the évidence both on behalf of the plaintiff and défendant. The 
other qualification made by the court was in its sixth instruction, viz., 
that. in deciding whether the ]5laintiff had exhibited the skill and 
knowledge which the contract implied that he possessed, the jury 
should consider the defendant's knowledge of the plaintiff's previous 
training and expérience. This, it seems to us, was a reasonable and 
proper qualification, The defendant's président, who made the con- 
tract, knew that the plaintiff had no expérience with the new and difii- 
cult conditions which embarrassed the establishing of the new works 
in America, but chose, for reasons that can only be surmised, to urge 
him to corne to America and to enter iato a contract for eight years. 
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It seems to us that the trial judge conducted the case with pains- 
taking care and with the steady purpose of fuUy and fairly getting it 
before the jury and of instructing them as to the law applicable to it 
in clear and intelligible language. The verdict is large, but it was 
justified by the contract. A motion for a new trial was overruled by 
the trial judge, who had heard ail the évidence and had seen the 
witnesses. The jury probably were impressed with the idea that 
the disappointment of the extravagant hopes of the promoters 
of the enterprise was due to the failure to find close at hand material 
of the quality and kind that was expected, and Iiot due to the fault 
of the plaintiff; that the defendant's officers never, until suit was en- 
tered, disputed the plaintifï's right to his salary under the contract, and 
never notified the plaintifï, directly or indirectly, that the défendant 
wished to end the engagement. The issue also as to whether the 
plaintifï was answerable for any damages sustained by the défendant 
was fàîrly left to the jury and was deteiTiined by them. 

Judgment affirmed. 

BOYD, District Judge (dissenting). î concur in the opinion of the 
court as to the law in regard to the question of jurisdiction raised, and 
also the amendment to plaintifï's pleading; but I am not in harmony 
with the conclusion that the judgment of the court below should be 
afifirmed. Without going into the case and considering ail of the ex- 
ceptions, of which there are many, I think there are certain of them 
taken to the admission and exclusion of testimony in the trial in which 
there is error. The plaintiff below introduced a witness by the name 
of Tapley, to whom this question was propounded : 

"Q. You hâve stated that you are familiar with the work.s at Widnes and 
the Works at Saltville. Which is the better?" 

The defendant's counsel objected to this question. The objection 
was overruled, and the witness permitted to answer; his answer being 
as follows : 

"A. The Saltville plant was the better." 

The defendant's counsel also objected to the answer, and the objec- 
tion was overruled, and there was an exception. 

There is no pleading or issue in the case which involves a compari- 
son between the works at Widnes, which is in England, and the works 
at Saltville. The contention of the défendant was that the plaintiff had 
failed and neglected to erect and equip the Saltville plant properly, and 
the issues raised are substantially as to whether the plaintiff dis- 
charged his duty to the défendant in this respect as contemplated by 
the contract. Consequently it became necessary to inquire whether or 
not the plaintiff had been négligent and careless in the érection of the 
Saltville plant and the sélection and purchase of machinery and ap- 
pliances for its opération. There is no stipulation in the contract that 
the plant at Widnes was to be the model after which the Saltville plant 
was to be constructed. Therefore testimony as to what the Widnes 
plant was could not be pertinent. If a witness partial to the Widnes 
plant could be permitted to testify that it was a good plant and that 
the Saltville plant was better, then another witness would be compétent 
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to .testify that the Widnes plant was bad and the. Saltville plant worse. 
The issue would thus be transferred froni the question of faithful dis- 
charge of the plaintiflf's dutiesunder the contract to an investigation 
of the relative merits of the two plants. Further, it may be that the 
Widnes plant was a good one, that it >vas well ad.apted to the purposes 
for which it was erected in the locality in which it was situated, and yet 
its construction and equipment might haye been entirely unsuited to the 
conditions surrounding the- plant at Saltville. The injection of, such 
testimony was calculated to mislead the minds of the jury from the 
true issue, and to cause them to consider the character of the two 
plants, rather than the question whether the plaintiff had erected. such 
à plant at; Saltville as hig contract required; I think, therefore, that 
the admission of this testimony was error. 

The next exception wliich I will consider is one re!ating to the ex- 
clusion of testimony offered by the défendant. In order to fully ttnder- 
stand the purposes of the testimony, I deem it necessary to recite cer- 
tain of the facts, and among them the following I take from the tes- 
tiinony of the plaintifï himself : 

"I was gênerai manager In the eonstructimi of tlie Saltville plant, and 
everybody else was under me. I brouglit ont several skilled people to help 
me. After exécution of th0 contract, which was August 15, 1893, I returned 
to Saltville and remained there l'or two yes^rs, woi:l\ing. erecting the filant,, or 
alniost two years, when I returned to Erigland with my family, in July, I 
think, 1<S05, and returned agaiii, as far as I remembér, in Septeniber of the 
same year. As statwl, retm'nèd to Saltville in Septeniber, 1895, haviug startecT 
a portion of the plant on the 4th of .Tuly. ]8!)5, I remained at Saltville until 
lî\te in. Decemb.er ; I think abolit the .18th of December. On returning andre- 
eeiviiig my acconnt from R. T. AN'ilson & Oo.. with whoni I banked. I fonnd 
that tliey had redueed my salary from fîS.OOO to' fL-lOO, dating from the day I 
left Saltville, in December, 1805. I remained then in England for some time: 
had correspondence with Mr. Arnold, and letters with relation to the business: 
looked after the ordering of some niachlnery for them, which j\lr. Arnold in- 
strncted me to order. I did not return until in April. 1890 I left England 
late in April, arriying at; Saltville early in May, 189G. When I arrived, in 
New York, I fonnd that another manager had been appoinfed. Jlr. Arnold 
informed me so, and the men were to take ail Instructions from him. The 
new manager was Mr. J. V. .Tohnson. Finding that another manager had 
been appointed, and laiowing from Mr. Arnold that the men would take their 
instructions from him, I simply wrbté to Mr. Arnold that I would give him 
ail the instructions I could. At this time Mr. Arnold was président of the Com- 
pany." 

And the plaintiff also introduced the following letter, dated at Salt- 
ville, Va., May 7, 1896, addressed to Mr. Arnold and signed by the 
plaintiff: 

"I dnly arrived hère, and fonnd tlie works doing well. They are running 
three units, and turning ont nearly the full iiuantity. If the brine and water 
supply were np to reqnirements. there wonld lie no trouble. Will yo,u kindly 
tell me if I may expeet the company to pay my exiienses (or this trip, as I 
wish to inake ail arrangemeul:s. Of course. I am giving no orders hère, but 
am leaviiig a list of ail matters which reqnire attention with TNIr. .Johnson." 

It is is a further fact that shortly after the date of this letter the 
plaintiff left the United States and did not return again during the 
existence of the contract. The plaintiff, Mathieson. was. introduced 
as a witness.in his own behalf, and upon cross-examination the coun- 
sel for défendant propounded the two following questions : 
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(1) "Q. I will ask you if tlie reason you did not retuni to tlio TTnitod States 
[uieauiug from Juiio 1, 1890, to Febrnary 1, l'JOl, tlie end i)f tlic iieviod covered 
by the eontract sued on] was becau«e Mr. Jolmsoii was appoiiited ^encrai super- 
iûtéiident?" 

(U) "Q. If Mr. .Tolinsou liad not been appointed genei-al sujierintendent, 
would you bave veturued to tbe works at Salt\'Jlle during tbe pet-iod of your 
eontract?" 

Both of thèse questions were ruled out by the trial court, to wliich 
the défendant excepted. The sélection of Johnson sliows that in the 
opinion of the authorities of the company it was necessary to hâve some 
one présent at the plant to superintend and manag-e its opérations. 
The plaintifï was not there, as he admits, and in fact he admits that hc 
was absent for the whole of the time for which he seeks compensation 
and for which he recovered a judgment, principal and interest, aggre- 
gating upwards of $40,000. He was in England, and a fcw letters 
written by him constituted, so far as is shown bv the record, ail that hc 
did, for which he recovered this large snm of money. It is set forth 
in the eontract that, after two or thrce ycars of the time had elapsed, 
it was agreed that for the remainder of the time the plaintiff was not 
required to spend any more time in this conntry than he might elect 
to spend ; but there is a qualification immediately foUowing, viz. : 

"The object and purpose, however, being tbat lie sball sive sueh attention 
to the business as niay be necessary in order to promote its best lutorosts." 

Even if this requirement had not been expressly stated, undcr the 
circumstances the law would construe the eontract to include it. It is 
an undisputed fact that the plaintiff had contracted to discharge the 
duties of gênerai superintendent of this company for eight years. 
Such portion of the first three years as might be necessary was to be 
devoted to the construction and equipment of the plant, and the re- 
mainder of the time he was to give such attention to the business as 
might be necessary in order to promote its best interests. In the trial 
of the case the défendant was resisting the right of the plaintiff to 
recover primarily on the ground that he had failed to comply with the 
eontract, that he had not served the best interests of the company, that 
he had remained away from the business of the company from some 
time in 1896 to the expiration of the eontract, that he had left the plant 
and its opération without a superintendent to manage and direct its 
afîairs, and that when the défendant, in this condition, had been com- 
pelled to sélect Johnson as superintendent, the plaintifï became dis- 
pleased and gave himself no further concern about the company's 
business. In view of this, it was undoubtedly compétent for the dé- 
fendant to show that the plaintiff had remained away and neglcctcd the 
interests of the business because of Johnson's appointment. It might 
well be argued, upon the testimony of the plaintifï himself, in which 
he said, upon bis visit to Saltvillc in 18!)(), that, "finding another man- 
ager had been appointed and knowing from Mr. Arnold that the nien 
would take their instructions from him, I sim])ly wrote Mr. Arnold," 
etc., and, further, in the letter of May 7, 1896, in which he says, "Of 
course, I am giving no orders hère, but am leaving a list of ail matters 
which require attention with Mr. Johnson," that the theory of the de- 
fendant was true— that because of the appointment of Johnson the 
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plaintiff had made up his mind to take no further interest in the afïairs 
of the Company. 

I note in the record the gronnds upon which the trial court ex- 
cluded the first of thèse two questions, which are as follows : 

"The sec-ond paragi-apb of tlie contract, while calling for sueh attention from 
Mr. Mathieson as tlie business may require, does not require lilm to corne to 
America after tlie expiration of the first period, but gives him the option in 
that resiieet. Consequently, as he was not required by the contract to be in 
America at ail from 1896 to 1901, any effort now to contradict the witness as 
to his reasons for not coming hère would be an effort to contradict on an 
immaterial point." 

And in exchiding the second of thèse two questions and the answer 
thereto, the court made this statement: 

"The contract is probably rightly to be construed as meaning that, if some 
exigeney occurred which made the présence of Mr. Mathieson in America es- 
sential to the proper conduct of the plant, his présence hère would be re- 
quired in order to comply with his contract ; but the court is of the further 
opinion that notice of such exigeney should hâve been conveyed to Mr. Mathie- 
son before his présence in America during such period could bave been re- 
(luired. No avowal having been made that such notice was given to Mr. Math- 
ieson, the court is of the opinion that he need not answer the question." 

I am unable to concur in this construction of the contract. The 
agreement was to pay plaintiff £1,500 ($6,000 in our money) per an- 
num for the remainder of the period covered by the contract, after the 
two or three years set apart in the first paragraph for the érection, etc., 
of the plant, had elapsed. The obligation of plaintiff to the company, 
however, did not cease when the spécifie work provided for in the 
paragraph named had been completed. He was employed as gênerai 
superintendent for the term of eight years, and he was bound by the 
contract to discharge faithfully and fuUy the duties attaching to that 
emplo3'ment, whatever such duties may bave been. It is true, as be- 
fore stated, that it was agreed that he "shall not be required to spend 
any more time in America than he may elect to spend," and the trial 
judge construed this to mean that the plaintiff was not required to 
corne to America at ail after the expiration of the first period, but that 
the contract gave him the option in that respect. In my opinion it de- 
volved upon the plaintiff to elect to spend enough of his time hère to 
subserve properly the purposes of his employment and promote the 
test interests of the défendant. Under the terms of the first paragraph 
of the contract, during the two or three years for the construction, 
etc., of the plant, it is provided that plaintiff "is to hâve such vacation 
during this period as he can avail of without détriment or hindrance 
to the proper management of the business of the said company." The 
latter clause of paragraph 2 is substantially the same in eft'ect; for, 
whilst the clause confides it to plaintiff to spend only such time in 
America as he may elect, yet in the exercise of this élection he must 
"give such attention to the business as may be necessary in order to 
promote its best interests." It was incumbent upon him to keep him- 
self informed as to the condition of the establishment of which he was 
the gênerai superintendent. How else could he consult its best inter- 
ests? If his présence at the works was necessary, it was his duty to 
know it ; not that of the défendant to advise him. I bave the right to 
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assume that in making this contract the défendant relied upon the skill 
and capacity of the man employed to superintend the work, and had 
confidence in his judgment and discrétion. I do not understand that 
under the terms of the contract it was the ri'ght of the plaintiff to ab- 
sent himself altogether from the plant, but that, whilst it was left to 
him to spend such time hère as he might elect, this privilège was to be 
exercised with due regard to the interests of the company. I think, 
therefore, that it was compétent for the défendant to show, if it could, 
by its own witnesses or by cross-examination of the witnesses for the 
plaintiff, that plaintiff had failed to give the attention to the business of 
défendant required of him by the contract — to show, if possible, that 
because he was piqued on account of the appointment of Johnson he 
ceased to fulfill his obligation as gênerai superintendent. I am there- 
fore of the opinion that the ruling of the court excluding the questions 
under considération was error, that the questions were compétent and 
material, and that défendant was entitled to hâve severally thereto the 
answer of the witness. 

There are a number of other exceptions, some of tliem taken during 
the trial to the admission and exclusion of testimony, and others based 
upon the charge of the court to the jury. I do not deem it necessary, 
however, to consider them, or any of them. It appears to me, from 
reading the record of the course of the trial, that many of the rulings 
made by the learned judge presiding were the resuit of his construc- 
tion of the contract sued upon, in which construction, as I hâve before 
stated, in my opinion, there was erron 
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(Circuit Court of Appeals, Sixth Circuit. Isovember 7, 190G.) 

No. 1,544. 

1. Courts— Adoption of Feactice of State Courts— Witnesses— Competency 

—Transaction With Deceased Pebson. 

In a proceeding in a fédéral court, the competency of a witness to tes- 
tify to a transaction with a deceased person which is covered by Rev. St. 
§ 8.>8 [U. S. Comp. St. 1901, p. 050], is to be governed by that section, and 
not by the statutes of the state. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 13, Courts, §§ 900, 925 . 

State laws as rules of décision in fédéral courts, see Wilson v. Perrin, 
11 C. C. A. 71 ; Hill v. Hite, 29 O. C. A. 553.] 

2. Same— Déclarations of Deceased Person. 

Rev. St. § 858 [U. S. Comp. St. 1901, p. 659], provides that in actions by 
or against executors, administrators, or guardians in which judgment may 
be rendered for or against them neither party shall be allowed to testlfy 
against the other as to any transaction or statement by the testator, intes- 
tate, or ward, unless called to testify thereto by the opposite party, or re- 
quired to testlfy by the court. Helâ that, a bankrupt's trustée being privy 
with him, a witness was entitled to testify after the death of the baTikrupt 
to admissions made by the bankrupt concerning his estate while he wa« 
yet owner thereof. 

150 F.— 17 
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8. AppEAr,—EviDE>-CE— Admission— Parties. 

The erroneous admission 01" évidence is not prejudicial wliere it is in 
line with other évidence vphicli is compétent and sufficient, and proves no 
new or otlier tact. 

[Ed. Note. — Foi- cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 4161, 4162.] 

4. Confusion or Goons— Liens. 

Where a vvronKdocr lînowingly niingles tlie property of anotlier with 
liis own in suc-li maimer tlaat it becomes undistinguisliable, tiie true owner 
may claim the wliole mass, or, it it lias beeii disposed of, niay l'oliow it or 
its proceeds for tlio jwrpose of fastening an équitable Vhva l'or the prop- 
erty of which he hus been dispossessed. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Confusion of 
Goods, §§ 7-9.] 

5. Bankedptcy — Proceeds of Punds Misappropkiated bt Bankbupt— Rigiits 

OF CebditobS— Equitable Lien. 

A bankrupt, who was a township trustée, used $4,400 of the to«-nship's 
money with which to purchase goods for sale in bis business as a mer- 
chant, and so mingled the goods that it was iinpossilile to distinguish thein 
from the rest of his stock. Held, that the township was eiitltled at least 
to an équitable lien on the proceeds of a sale of the eutire stock by the 
bankrupt's trustée, for the amouiit so appropriated ; the gênera! creditors 
of the bankrupt being only eutitled to sliure in the residue, if auy. 

6. Same— Mortgages— Prefebesces. 

Where a bankrupt, after having used funds belonging to a township with 
which to purchase merchandise, executed a mortgage on his stock of goods 
in favor of the township, such mortgage operated as a préférence, and 
was unenforeeable. 

7. Same— Lien— Vacation. 

Wliere a townshi]) was entitled to a prefcrred lieu on a bnnkru]}t's 
stock, arising ont of the bankrupt's misapin'opriation of township fuuds. 
which he had used to replenish the stock, the township's lien was not 
lost by the taking of a mortgage on the stock wliich was unenforeeable as 
a préférence. 
S. Same — Compensation op Tbustee. 

Where ail of the proceeds of a sale of a bankrupt's assets were con- 
sumed in payment of preferred liens thereon, it was innnaterial that such 
disposition deprived the trustée of ail compensation for his services. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastern District of Michigan. 

M. L. Courtright, for appellant. 

T. A. E. & J. C. Weadock, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal from an order of 
the District Court allowing a pétition of the township of Au Grès, a 
municipality of Michigan, praying for the establishment of a lien on 
certain assets of the bankrupt and an order for the satisfaction there- 
of from the proceeds arising from the sale of said assets. 

The bankrupt had for several years prior to the proceedings in bank- 
ruptcy against him been engaged in the busines? of a retail merchant 
in Au Grès. At an élection held in said township in April, 1903, he 
was chosen treasurer of the township, and thereupon he qualified as 
such, the United States Fidelity & Guarantv Company becoming sure- 
ty on his bond. He received into the townshi;i treasury from his pred- 
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ecessor in office the sum of $3,191.36, and served for the ensuing 
year, collecting the taxes assessed for ail purposes and disbursing and 
paying over the moneys in the treasury, except as next stated. At the 
close of his officiai year in April, 1904, he was short in his accounts 
$4,474.87, which sum he failed to refund to the township. On April 
9, 1904, he. gave a mortgage on his stock of goods to one Chamberlairt 
as trustée to secure the township, or his surety, if it should be com- 
pelled to pay his shortage, for the amount thereof, reciting therein 
''that during his incumbency of that office he received funds belonging 
to such township aggregating a large sum, which moneys he has in- 
vested in his business, instead of keeping them separate and apart as 
required by law, and there is now invested in his business and prop- 
erty funds belonging to the township of Au Grès, x\renac county, 
Mich., aggregating the sum of, to wit, $4,400," and that it was his in- 
tention to treat the moneys which came into his hands as treasurer 
as trust funds. Chamberlain, the trustée, was an agent of the bonding 
Company. On May 4, 1904, a pétition in bankruptcy was filed against 
him by his creditors. At that time he was owing more than $5,000 
to various parties of whom he had bought goods. He was adjudged 
a bankrupt, and Smith, the appellant. was chosen trustée. The trustée 
sold the stock of merchandise for the sum of $4,179. 77. On Septem- 
ber 3, 1904, the township filed a pétition in the bankruptcy proceed- 
ings, alleging that the bankrupt had used the funds of the township 
in the purchase of the goods and merchandise which, or the proceeds 
of which, had corne to the hands of the trustée, and that the town- 
.ship claimed a lien on the proceeds of the sale for the amount of its 
funds so converted, the sum claimed being .$4,460. 

On December 9, 1903, the bankrupt gave a mortgage on his stock of 
merchandise to secure Cole & Petty for a debt he owed them, which 
amounted, at the time when they filed their pétition as next stated, to 
the sum of $1,094.29. Cole & Petty filed their pétition in the bank- 
ruptcy court to enforce the lien of their mortgage on the proceeds of 
the sale by the trustée. While thèse pétitions of the township of Au 
Grès and of Cole & Petty were peiiding, it was stipulated by those 
parties that they would share in their recoveries upon a footing of 
equality; that is to say, in the proportion of their respective interests, 
as the amount of those interests should be established. Upon the 
hearing, the lien of Cole & Petty was hekl valid by the référée and was 
allowed in the amount of $1,134.49. But the lien of the township was 
disallowed, and it was allowed as a claim of a gênerai créditer. This 
was not what the petitioner asked. From the referee's opinion it ap- 
pears that he accepted the récitals in the the mortgage of the bankrupt 
to the township as proof "that the funds of the township were invested 
by the bankrupt in his business and property." But it is also to be 
noted that it recited that there was thcn invested in his business and 
property funds of the township aggregating the sum of $4,400. The 
ground of the referee's décision was, as stated by him, that : 

"ïliere is no testimony and no évidence tliat any of tlie goods, wares or 
mercliandise talten pcssessioii of by tlio receiver were purcbased and paid for 
witb moneys of tbe towusliiy of Au Grès." 
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There was other évidence touching the présence of the townshîp's 
money in the assets, which we shall refer to later. The décision of 
the référée was taken before the district judge for review. So far as 
it related to the claim of Cole & Petty it was affirmed, but in respect 
to that of the township it was reversed and the lien held vaHd. The 
sum of the two claims of the township and of Cole & Petty amounting 
to more than the proceeds of the sale, it was ordered that they should 
be paid upon the basis of their stipulation. The order sustaining the 
lien of the township is the order appealed from. 

In addition to the récital by the bankrupt in the mortgage to the 
township in respect to his disposition of the township's money, it was 
testified before the référée by Chamberlain, the trustée in the mort- 
gage, that on the occasion of the giving of the mortgage the bankrupt 
"said he had used it in connection with his business in paying for 
stock," and that he was engaged "in the mercantile business." And 
an affidavit of the bankrupt made September 16, 1904, was produced 
in which he stated that of the township's funds he expended $4,640 in 
the gênerai store business which he was conducting for the purchase of 
goods, wares, and merchandise. About one month after making this 
affidavit the bankrupt died. It was objected to the testimony of 
Chamberlain above recited that he was an incompétent witness in re- 
gard to the transactions between himself as agent of the bonding com- 
pany and the bankrupt, because of a statute of Michigan excluding 
the testimony of one who bas acted as an agent for one party to a 
transaction, where the other party has since deceased, relative to any 
matter equally within the knowledge of such other party. This objec- 
tion is renewed hère. But this proceeding was in a fédéral court, and, 
as the statute of the United States relating to the competency of wit- 
nesses as affected by their interest covers the subject and is paramount, 
the state statute is not the test, as the district judge rightly held. Rev. 
St. § 858 [U. S. Comp. St. 1901, p. 659]. The case of Hobbs v. 
McLean, 117 U. S. 567, 579, 6 Sup. Ct. 870, 29 L. Ed. 940, cited by 
him, is directly in point. Tested by the fédéral statute, the witness 
was compétent. The trustée is privy with the bankrupt, and the ad- 
missions concerning his estate while he was yet the owner were com- 
pétent évidence on the hearing. 

With regard to the statements made by the bankrupt in his affidavit, 
we bave some doubt. They were made after the trustée had suc- 
ceeded to the title of the bankrupt, and it is a close question whether 
the conditions which permit the déclarations of a deceased witness ex- 
isted. But this testimony was in line with other évidence which was 
compétent, and was of no new or other fact. Laying it aside, we 
should agrée with the district judge on the essential facts. 

Where, as in this case, a wrongdoer knowingly mingles the proper- 
ty of another with his own in such manner that it becomes undistin- 
guishable, the true owner may claim the whole mass, or if it has been 
disposed of, may follow it, or its proceeds, as the case may be, as long 
as he can trace them, for the purpose of fastening an équitable lien 
for the property of which he has thus been dispossessed. National 
Bank v. Insurance Co., 104 U. S. 57, 26 L. Ed. 693 ; Kantchbull v. 
HaJlett, 13 Ch. Div. 696 ; Holder v. Western German Bank, 136 Fed. 
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90, 68 C. C. A. 554; Erie R. Company v. Dial, 1-iO Fed. G89, 72 C. C. 
A. ]83. When the comming-led property is of more value than that 
wrongfully taken, it is équitable that the excess should go to the credit- 
ors of the wrongdoer, although by the strict rule of the common law 
the whole mass might become the property of the innocent owner of 
the portion misappropriated. Justice requires that the rights of in- 
nocent third parties having acquired the property, or some interest in ît, 
for value, should be protected, and against such the rule is not enforced. 
But hère the trustée stands in the shoes of the bankrupt and has only 
his rights. Of course, we are speaking of the gênerai rule, and do not 
need to notice the instances of conveyances and préférences fraudulent 
as against creditors. And the question is : What were the respective 
rights of the township and the bankrupt when the creditors filed their 
pétition against him ? The bankrupt's trustée says that it is impossible 
to find out what parts of the stock of goods contain the nioney of the 
township, and this was the difficulty which the référée found and 
which controlled his décision. But it was not for the township to 
rnake the distinction. As said by Chancelier Kent in Hart v. Ten 
Eyck, 2 johns. Ch. 62, at page 108 : 

"If SI part.v liavins charge of tlie property of otliers so confounds it witli bis 
owii that tlie line of distinction cannot be traced, ail the inconvenieuce of the 
'confusion is tlu'own npon the party wlio produces it, and it is for him to dis- 
tinguish his own property, or lose it." 

That case presented a state of facts which in this respect was quite 
similar to those which existed hère. The fair inference is that the 
bankrupt took the money from time to time, purchased goods and 
mingled them with his stock, and out of his stock he sold parcels which 
were not distinguishable in respect of the means with which they were 
bought. From the beginning of his fraudulent intermixture of his 
own money and that of the township, or of goods which may hâve been 
bought with his own money and others bought with the money of the 
township, if the latter did not become the owner of the commingled 
stock, it had, at least, a lien upon it for reimbursement; and the con- 
tinuance of such transactions operated in the same way. In the cir- 
cumstances of the présent case the township proceeded in the proper 
way by seeking an enforcement of the lien, and not by claiming the 
proceeds of the sale by virtue of the absolute ownership of the stock 
of goods, a course which, if the proceeds of tlie sale were more than 
the township's actual due, might work a hardship upon creditors. 
So the creditors hâve no cause to complain on that score. For thèse 
reasons, we are of the opinion that the trustée, standing on the right 
of the bankrupt, cannot successfully object to the lien claimed by the 
township upon the ground that the funds of the latter hâve been so 
commingled in the bankrupt's stock of goods that they could not be 
identified. The mortgage to the township operated as a préférence, 
and could not be enforced. But we think its lien was not lost thereby, 
and that it may enforce it in this proceeding. 

The trustée complains that the conséquence of the order of the Dis- 
trict Court is that he is thereby deprived of compensation for his 
services. But the proceeds of the sale hâve left no surplus for the 
bankrupt's estate, and the township is not chargeable with the expenses 
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of administering tlie estate. What remedy the trustée, the référée, or 
other officers who hâve rendered services in the matter of the estate 
hâve against the petitioning creditors we are not called upon to inquire. 
The order of the District Court will be affirmed, with costs. 

NOTE. — The following is the opinion oî SWAN, District .ludge, on reversing 
the findings of the référée: 

SWAN, District Judge. Henry Reid was adjudged a banlirupt September 
30, 1904, on the pétition of creditors flled May 4, 1904. Reid was treasurer of 
the township of Au Grès, Areuac county, Mich., trom April 4, 1903, to April 
4, 1904. His business was that of country niercliant carrying on a gênerai 
store, and dealing, also, in connection therewith in hay, straw, wood, and lum- 
ber. On December 9, 1903, Reid and his wife exeeuted a chattel inortgage to 
J. R. Petty for the benefit of Cole & Petty, banlœrs, of Au Grès, to secure 
payment of two promissory notes given by Keid to J. R. Petty aggregating $1,- 
3G5, including interest and discount. This mortgage covered the flxtures and 
stock of merchandise of Reid In the village of Au Grès, and was filed in the 
office of the township clerk of that village December 10, 1903. There was due 
on said inortgage debt March 20, 1905, as found by the référée, $1,094.29, after 
deducting payments made, and an item of .$30, to wliich clai)n was waived. 
The mortgaged property was demauded by the receiver in this cause, was 
surrendered by the mortgagees, and sold by the trustée. The proceeds were 
paid into the registry of this court subject to the claini of the flrm of Cole & 
Petty under the mortgage. The sale brougbt ,f4,179.77 — much less than the 
appraised value. No money was ndvanced at the time the mortgage was given, 
and, althougU it recites that Reid was then indebted to the mortgagees, he 
owed them nothing, but It was in fact a mortgage for future advances whieh 
were made subsequently and prior to February 10, 1904, as agreed, and ap- 
plied to satisty Indebtedness of Reid at the Old Second National Bank of Bay 
Olty. The référée allowed the clalm of the mortgagee, Cole & Petty, at 
■$1,094.29. To the ruling the trustée took exceptions and flled his pétition for 
review tbereof. There is nothing in the proofs reflecting on the good faith 
of the mortgagee or the bankrupt in the exécution of this security. The mort- 
gagee advanced the sums for which it is held as security. The transaction in 
no degree impaired the estate of the bankrupt, and the trustée cannot com- 
plain of it. Ex parte Ames, 1 Low. 561, Fed. Cas. No. 323. The proofs do not 
sustaln the exceptions filed by the trustée to the allowance of the claim. The 
ruling of the référée thereon is accordingly affirmed and the claim allowed. 

2. The daim of the township of Au Grès is that the bankrupt's stock in 
trade is impressed with a trust in its favor, and tliat its claim is ontitled to 
priority over those of unsecured creditors because the bankrupt used the 
funds of the township which came into his hands as township treasurer of Au 
Grès in the purchase of his stock in trade to the amount of $4,400. The trus- 
tée objected to tliis claim on several grounds, most of wliich were not argued. 
He dénies that the bankrupt was indebted to the township of Au Grès in auy 
amount, and dénies that it is entitled to priority over the gênerai creditors. 
The référée finds that from April, 1903, to Aiiril, 1904, Henry Reid was treas- 
urer of the township of Au Grès, and that at the expiration of his term of 
office he failed to account for .$4.474.87 ; that this money was used by the said 
Henry Reid in connection with his business and in paying his bills; that tho 
said Henry Reid had bcen engaiîod in a gênerai store business in Au Grès. 
Mich., for upwards of 12 years ])rior to 1903; tlint in AT)ril. 1904. the said 
Henry Reid had a stoclc of good-s amounting to lietween .'«S.OOO and .ÇO.OO!) ; 
tliat at tlie time of the fliing of the pétition in liankruiitcy against said bank- 
rniit he was indebted to varions persons, flnns, and corporations for goods, 
wares. and mercliandise sold to hini between Ai)ri] 1, 190:'. and April 1, 1904. 
in tlie sum of upwards of $5.000. 

Tlie tCiïtiniony of Harvey A. Clianiberlain is tliat Reid adniitted lliat lie had 
coniminaled tlie towiisliiii funds witli his own money. and that Itiose funds were 
used in his business to pay bills and in payment for bis stock of goods. .\|iril 
9, 1904 — nearly a mouth before tlie iietition in liaiil;rnptcy was filed — tlie t>ank- 
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rupt executcd to Ilarve}- A. CliiUiil)orlain, trustée for the townsliip of Au Grès, 
a chattel niortgage ui)on "ail aiid singular the goods and cliattels ot" every 
name and nature owiiPd hy liim wberover the same may be situate consisting 
in part of tJie stock of gênerai nierchandise in store on East Saginaw and Au 
Sable Htate Itoad in Au Grès and in transit thereto, ail books of accouut, ac- 
eounts nnd iiills reeeivable owned by hini; aiso ail Personal proporty * • * 
wherever the saine may be. * * *" 

The morigage récites tlic élection in 1003 and qualifleation of Reid as town- 
shi-,) tro'asurer of Au Grès, aud that dnriug bis iucumbency of tliat office he 
recelvod funds belonging to such township aggregatiug a large sum, which 
moneys be lias investcd in bis business, instead of keepiug tbem separato and 
apart as reqnired by law, and thero is now invested in bis business and prop- 
orty funds l)elonging to tlie towuship of Au Grès. Arenac county, Mich., ag- 
gregatiug the suni ol', to wit, .$i.40(). After i)roviding for tbe sale of the |)rop- 
ert.v aud the pii.vnient of tbe ex|)enses ot tbe trust, tlie niorigjige niakes it 
tlie duty of tbe trustée to iiay tbe to«iisliip of .Au (ires tbe suiu of mouey men- 
tioned, or sueh other sum as sball he fonnd due said townsliip and bis l)onds- 
nicn, if they sball bave paid tlie townslii]), and tbe niortgagor rejieats his ad- 
mission of bis conversion of tbe townsliip monc.\-s, stating that tbe same bave 
been used in bis (tbe nior(gagor's) business and tlie purchase of tlie property 
"herein described," Chamberlain took possession of tbe niortgaged property. 
but on dcmand turned the same over to tbe rcceiver in banicrujitcy hy whoni 
it was sold as stated. Xo claim is made Ity tlie townsbip under tliis mortgage, 
nor is it assailed as an ob.ieetion to tbe eQuital)le lien clairaed by tbe township. 

ïbe books of the townsbij) and the testiniony of Chamberlain show that 
Reid, at the expiration of his term as townsbip Ireasurer, was debtor to tbe 
townshiii in the sum of $4.474.87 for moneys received by him as such treasui-cr. 
September lO. 1004, l'eid made an affidavit !icl;iiowledging tliat be owed the 
township the stnn of .$4.()4((, and that amouiit of money was by him used in tbe 
gênerai store business wliich be was conducting in ïbe village of Au (Jres. 
Reid died in Koveniber, 1004. ïbe testiniony of Cbamberhiin and tbe af- 
fidavit of Reid was ob.iected to by the trustée as incompétent — the first because 
the matters testified to were enually witbin the knowledge of Reid and in- 
admissible under the Michigan statute of ]fK).'"; tue second for the same rea- 
son, and on the claim that Reid made tbe admission mider tbreat of criminal 
proseeution for embezzling the moneys of the vilhige. 

The competency of the testimony of ('lianiberlain is not affected hy the state 
statute. The testiniony was compétent under the art of Coiicress CRev. St. 

5 a58 [U. S. Conii». St. 1901. p. 0501). uotwithstanding the statute of Michigan. 
Hobbs V. McLean, 117 tJ. S. .■570. Sup. Ct. 870, 20 L. Ed. 040. See, also, 
King V. Worthingtoii. 104 V. S. 4()-r)0. 20 L. Ed. (;.->2 ; Porter v. National Rank. 
102 U. S. le,"?. lfi.1. 2f! E. Ed. 111 ; Whitford v. Clark Count.v. 110 E. S. r,2r>. 7 
Sup. et. ?.0f>, .30 L. Ed. 500. Section 21a of tbe bankrupt aet provides that "any 
designated person, including the bankrujit and his wife may be requirerl to 
appear before the court or bofore a référée or the .ludge of any state coxirt to 
be examined concerning the acts, conduct, or property of a bankrupt," etc. Act 
.Tuly 1, 1808. e. 541, .'iO Stat. 552 ri'. S. Comp. St. 1001, p. :;4301. The rules 
of évidence applicable to such examinations are tliose proscrilied b.y the Acts 
of Congress. Ca.ses, suiira. 

There is no évidence tliat Reid's afïidnvit was pvocured bv tlireats of crim- 
inal proseeution. Cbamberlain's testiniony is that he asked Reid if lie was 
willing to make affidavit that he badi u.sed the moneys "which liad come info 
his hands ns townsbip treasurer * * * in connection witli his business," 
and "he fReidl said that lie was. and this affid:;vit was presented to him 
and be snid he could swear to it willingl.v, which lie did" : that he "never made 
représentations to Reid or anyone representing him that he was criminally 
liable; that such représentations were made to Reid by the agent of the Fidelity 

6 Guaranty Company about .Tuly 1. 1004." Tbe nffidavit v.as m.nde Septem- 
ber 1(!. 1004. Ilaving bis memory refreshed by tlie testimony of Townsend. 
Chamberlain states that tbe représentations as to Reid's criminal liability was 
made in .Tune, 1004 — about tbree nionths liefore Reid's affidi)(vit was made. 
Thei-e is no évidence, wliat those "représentations" were, nor any testimon.v 
contradicting that of Chamberlain in any parlicular. So far as the record 
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shows, the admissions of Eeid oontained In the affldavlt were entirely yolun- 
tary. He was chargeable with the knowledge of the statutes which makes it a 
crime punishable by imprlsonment for a public offlcer to appropriate to hls 
own use the public moneys in hls hands. "Kepresentations" to him of that 
fact alone prior to hls admissions could not exclude theni in a criminal prosecu- 
tloa against hlm for the offense. The rule In criminal cases is that to make au 
accused's statement admissible "the proof must be sufiicient to establish that 
the making of the statement was voluntary ; that Is to say, that f rom the causes 
which the law treats as legally sufiicient to engender in the mind of the ac- 
cused hopes or fears In respect to the crimes charged, the accuscd was not 
involuntarily impelled to make a statement whon but for the improper in- 
fluences he would hâve remained sllent." Bram v. United States, 1G8 U. 
S. 549, 18 Sup. et 183, 42 L. Ed. 568. The cases upon this question ara 
exhaustively reviewed in the opinion. See, al?o, Hopt v. Utah, 110 U. S. 
574, 4 Sup. et. 202, 28 L. Ed. 2G2; Tucker y. United States, 151 U. S. 1G4, 
14 Sup. et. 299, 88 L. Ed. 112. 

The circumstances under which Reld's affidavit was made meet the re- 
quiremeuts of the rule just quoted — to make it admissible iu a criminal case. 
In Michigan it is held that a confession is presuniedi to be voluntary in the 
absence of évidence to the contrary. People v. Barker, 60 Mich. 277, 27 N. 
W. 539, 1 Am. St Rep. 501. A proceeding in bankruptcy Is not a criminal 
case, although it may disclose acts of crlminality. It is simply the procédure 
for the collection and distribution among creditors of the banUrupt's estate. 
The affidavit is admissible not as a confession oC Reid's crlminality, but as an 
admission of bis own and the liability of bis estate for moneys in his handa 
because of the disposition he made of them. As there is no évidence that 
would justify its exclusion as a confession in a criminal proceeding, for a 
stronger reason It is compétent against the bankrupt's estate as an acltnowl- 
edgment of the tacts it recites affecting the title of tbe assignée to the prop- 
erty in controversy. The trustées "stand in the place of the bankrupt; 
his rights are thelr rights; and theirs, like the liens of judgments at law, 
are subordinate to ail the prier liens légal and équitable upon the property 
In question." Gibson v. Warden, 14 Wall. 248, 20 L. Ed. 797; Cook y. Tul- 
lis, 18 Wall. 332-341, 21 h. Ed. 933. "As to everytliing except fraudulent 
conveyances and fraudulent préférences under the bankrupt law, he takes by 
his assignment as a purchaser from the bankrupt with a notice of ail out- 
standing rights and equities." Dndiey v. Easton, 104 U. S. 103, 26 L. Ed. 608; 
Donaldson v. Farwell, 93 U. S. 634, 23 L. Ed. 993 ; Mueller v. Nugent, 184 U. 
S. 1, 22 Sup. et. 2G9, 46 L. Ed. 405. The faets made compétent the affidavit of 
Reid and his admissions to Chamberlain. There Is no évidence to contradict 
either. 

The property of the bankrupt, therefore, came into the hands of the trustée 
burdened with the équitable lien of the township if it has traced its funds 
into tbe stock in trade of the bankrupt whicli came into the hands of the 
trustée. The référée has found that the proofs fail to show such conversion 
by tne bankrupt, and' rejected the claim of the township. This conclusion 
must hâve been based upon the rej'ection of Reid's oral admissions, his 
afïidavit, the récitals In his mortgage to Chamberlain, and the testimony of 
Chamberlain. If this évidence is creditable, it establishes beyond a rea- 
sonable doubt that the township's money went into the stock in trade of 
the bankrupt which came into tlie hands of the trustée. It is not claimed 
or shown that it was usedl to purchase other property, rea! or personal, of the 
bankrupt, or that he made any other disposition of it tban that he stited. If 
any vreight whatever Is to be glven to the évidence adduced by the town- 
ship, it traces the trust funds beyond a peradventure to tlie spécifie property 
upon which the township daims a lien. When Reid entered upon his duties 
as township treasurer April 3, 1903, it is shown without contradiction that 
there was turned over to him $3,191.26 — the apgregate of the varions town- 
ship funds. At the close of his term, April 4, 1004, the amount of town- 
ship funds he had received and should hâve had, including the $3,191.28 
mentioned, deducting ail payments made by hlm in the course of his officiai 
duties, was the sum of $4,400. This Keld Btated under oath he "paid, laid 
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<rat, and eipended la hls business for the purchase of goods, wares, and 
mercliand'ise, ♦ * ♦ and that amount of money was by him used in the 
gênerai store business which tie was conducting at tlie village of Au Grès, 
Arenac county." This fixes beyond controversy the periods between which 
the conversion of the township funds occurred. There Is no évidence what, 
If any, part of the goods and merehandise so purchased had been sold in 
the course of the bankrupt'a business durlng that period. The trustée holds 
the proceedB of sale of the identlcal stoclï In trade of the banlirupt into 
which this money was wrongfuliy converted. 

This is not a case where the claim of the cestul que trust against the 
Insolvent trustee's estate Is predicated on the ground that the mlsappUed se- 
curlties ■ hâve gone to swell the bankrupt's estate, and therefore the equity 
of the cestul que trust to reimbursement from the estate of the banlirupt is 
paramount to the claim of gênerai creditors. If that only were its extent, 
a différent question would be presented. In hls report the référée says : "The 
only testimony aa to what was done with the money of the township, so 
far as it was invested in the business of the bankrupt, is that of Harvey A. 
Obamberlaln, and his testimony is that the money was used in connection 
with his business in paying for stock." The proofs, however, are more 
spécifie than this conclusion, as we hâve seen. Mentioning In a cursory way 
the récitals In Reld's chattel mortgage to the township, and in his afBdavlt, 
he obvlously dénies their competency upon grounds above dlseussed and 
oyerruled, as well as that of the testimony of Chamberlain, saying that 
"it does not appear that the goods and property tumed over to the receiver 
were purchased with the moneys of the petltloner. • • *" The cases 
cited for the légal conclusions of the référée, vlz.. Fire & Water Commis- 
sloners v. Wllkinson, 119 Mlch. 655, 663, et seq., 78 N. W. 893, 44 L. R. A 
493, and Frelinghuysen v. Nugent (0. G.) 36 Fed. 237, are in entlre accord 
with the great welght of authorlty eiposltory of the rlght to follow the 
trust funds when traeed into spécifie property. In the flrst the authorities, 
fédéral and state, and Engllsh, are fully reviewed, and In both the same 
équitable doctrine is declared which is ruled In National Bank v. Insurance 
Company, 104 U. S. 54, 26 L. Ed. 693. See, Cook v. Tullis, 18 Wall. 332, 21 
L. Ed. 933. 

If It could be justly claimed that the proofs failed to show that the 
funds of the township had gone Into the property of the banlcrupt, as was the 
fact in Frelinghuysen v. Nugent, supra, the findlng of the référée upon 
the évidence ought not to be disturbed!, nor should it be set aslde upon a 
contradicted question of fact unless the referee's error Is clear. Oteri v. 
Scalzo, 145 U. S. 589, 12 Sup. Ct. 895, 36 L. Ed.^ 824. There the facta were 
not disputed, y et they were disregarded and a* conclusion to the contrary 
was reached. No authorlty bas been cited or found requtring the cestul 
que trust to show the apportionment of the trust fund between the various 
departments of the bankrupt's business. It is sufticlent to charge the prop- 
erty with an équitable lien In favor of the township that îts moneys went 
into stock In trade of the bankrupt which came Into the hands of the trus- 
tée. Cavln V. Gleason, 105 N. T. 256, 11 N. E. 504. It Is for the trustée to show 
that spécifie portions of that property were not purchased with the trust 
funds, and there is no évidence to that effoct, except the single fact that 
the Inventory did not Include Reld's lumber. This is, however, of no sig- 
nificance. "The lien of the cestui que trust is upon the mass for the value 
of the things converted." Erle R. R. Co. v. Dial (C. C. A. Sixth circuit, 
November 7, lOœ), 140 Fed. 689, 72 C. O. A. 183. It would be diflieult, If 
not impossible, to establlsh more satlsfactorily the use made by the bank- 
rupt of the township moneys than bas been done by his admissions, oral 
and by affidflvlt, and the récitals of the mortgage He alone knew what he 
had done with them. There is no évidence that he lost them by bad Invest- 
ments, spéculation, gambllng, robbery, In the payment of debts, or other- 
wlse than as he stated. In National Bank v. Insurance Company, 104 U. S. 
67, 26 L. Ed. 693, the court quoted with approval from Prith v. Cartland, 
2 Hen. & M. 417, 420, as "establlshed doctrines" two rules: (1) "So long 
as the trust property can be traeed and followed Into other property Into 
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whieh it lias been eouverted tbat remains subject to the trust" ; and (2) "that, 
if a man mises trust funds witb bis own, tbe wliole wiil be treated as tbe 
trust property, except so far as be may be able to distingoiish what is 
bis own." 

As tbe conversion of snch funds iuto otber property does not impair tlie 
rigbt ot tbe beneliciary to elaim tbe substituted property, aud as tlie funds 
of the towusbip are traeed into tbe property of tbe banlcrupt wbieb bas corne 
into the banda of tlie trustée, tbe finding of tbe rel'eree is revèrsed, and tbe 
claim of tbe tovviisbiii is alI<-)\\-ed and decreed to œnstitute a lieu upon tbe 
property prior in rigbt to tbe daims of unsecured creditors of tbe baulirupt. 



SMITH V. MOTTLEY. 

(Circuit Court of Appeals, Sixtb Circuit. Deceniber 14, 190C.) 
No. 1,558. 

1. Bankruptct— Pbiority of Dï;bts— Law Govekning. 

Whether a claimant is entitled to priority of paynient from a fiind 
wbieb passes into tlie hands of a bankrupt's trustée on tbe groiind tbat 
the claimaiit's inoney was beld iu trust by tbe bankrupt and )iasseil 
into such fund is not a question to be determined by tbe priorities ul- 
lowed under the iiisolvency laws of tbe state. wbieb are superseded by 
tbe bankrnptcy act. Aet July 1, 1898, c. 541, tSO Stat. 544 LU. S. Comp. 
St. 1901, p. 3418]. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. G, Bankrnptcy, § 53!).] 

2. Trusts— Suit to Recoveb Trust Fund— Wronoful Mingltng of Funds. 

Tbe burden of sbowing tbat bis property bas been wrongfully mingled 
In the niass of tbe jiroperty of tbe wrongdoer is upon tlie owner wbo 
seelis to follo\v tbe sanie, but, wbeii tbis is doue, tlie burden sbifts to 
tbe wrongdoer to show tbat the owuer's nioney or property bas passed 
out of bis bands, and iu tliat respect bis trustée in bankrnptcy stands 
in the same position. 

[M. Note. — For cases in point, see Cent. I>ig. vol. 47, Trusts. §§ 52:i, 
602.] 

.3. Bankeuptcy— Debt Entiti^ed to Priority op Pay-ment— Tru.st Fund. 

Claimant gave a cbeek to a bank for tbe iturjx)se of payiiig .-i note 
wbieb sbe supposed the bank beld witb autbority to eollect. Tbe 
bank, wbieb bad niade the loan for tbe payée, claiined to bave sueb 
autbority, and accepted and colleeted tlie cbeek, plaeed tbe proces^lM 
to tlie crédit of the payée, and promised to obtain and surrender tbe note ; 
tbe owner being tlieii absent witb it. The biuik, iu faet, had no autlu)rit\- 
to eollect and was insolvent. and beeanie bankrupt sbortly tb^reafter. 
not baving obtained tbe note nor paid over tbe inoney to tbe payée. 
Fi'oni tbe tinie tbe inoney was i-«:eived until tbe bankrnptcy the bank 
bad .it ail times more nioiiey on band tban tbe aniount so reeeived and 
a larger amount passed into tbe bands of its trustée. Held, that claim- 
ant's money was presuiiiably a part of such fund, und tliat sbe was en- 
titled to recover tbe sanie from tbe trustée. 

[Ed, Note. — For cases in, point, see Cent. Dig. vol. C, Bankruptcy, § 
r>Si); vol. G, Banks and Banking, §§ 157, ISO-lOI, lllG.] 

Appeal from the District Court of the United States for the Western 
District of Kentucky at Bowling Green. 
For opinion below, see 143 Fed. 407. 

Jno. B. Rodes and W. B. Gaines, for .appellant, 
John E. Du Bose, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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SEVERENS, Circuit Judge. This case cornes liere on tlie appeal of 
Mottley, trustée, from a decree of the District Court in the matter of 
the banlcruptcy of P. J. Potter's Sons, a partnership, and J. E. Potter 
and W. J. Potter, the partners, reversing an order of the référée allow- 
ing and granting priority to a claini of the appellant, who was the peti- 
tioner in that court. There is iio substantial controverây aboutthe 
facts which are, so far as they need be stated, as foUows : P. J. Pot- 
ter's Sons was a private banking firm doing business. at Bowhng Green, 
Ky. It had for some time been in a faihng condition, and on the llth 
of April, 1905, was, and, of course, each of the partners was, insolvent; 
and it had been so long so utterly insolvent that the partners must hâve 
known its condition. The firm and individual liabilities upon the fail- 
ure a few days afterwards were found to be $780,000. The partner- 
ship assets were appraised at $300,000, and the nominal assets of the 
partners' individual assets amounted to $150,000. On the Bay men- 
tioned Margaret Wintersmith held the note of the petitioner on which 
there was due $2,315.33. The bank had previously donc some business 
for Miss Wintersmith, and the petitioner, wishing to pay the note, 
sent lier check for the amount due to J. E. Potter, one of the partners, 
supposing the bank had the authority to receive the money. Miss 
Wintersmith was then in Mexico. It was ascertained that the bank 
did not hâve the note, but Potter assumed to bave authority to receive 
payment of it. On his undertaking to obtain and surrender it upon 
the return of Miss Wintersmith, which was expected shortly, the check 
for $3,315.33 was delivered to Potter, who stated that he proposed to 
turn it in to the bank to the crédit of Miss Wintersmith. This was 
donc, and the bank collected the check. From the llth day of April, 
1905, to the time of making its assignment, tlie bank had on hand at 
ail times more than $7,000 in cash, and the assignée, who is now the 
trustée, received more than that sum. Neither the bank nor either of 
the partners had any authority from ]\Iiss Wintersmith to receive pay- 
ment of the note, nor was the payment confirmed by her. Ten days 
afterwards the bank made a gênerai assignment for the benefit of 
creditors. In the meantime Miss Wintersmith had not returned; and 
the petitoner had received no information that Potter and his bank had 
obtained her money without Miss Wintersmith's authority. In July 
following creditors of the bank filed a pétition in bankruptcy against 
the bank and the partners, which was granted September 11, 1905. 
The petitioner, Ella H. Smith, fîled her pétition, praying for the allow- 
ance of her claim for the $2,315.33 as one having préférence over gên- 
erai creditors. As bas been stated her pétition was allowed by the 
référée who made an order accordingly. The district judge reversed 
the order so far as it gave préférence, upon the ground, as stated in 
his opinion, that the préférence was not one allowed by the bankruptcy 
act, nor by the laws of Kentucky. To fortify his opinion that by the 
laws of the state such a préférence was not permitted, he referred to 
its insolvency laws, which specify what liabilities shall be preferred 
in insolvency proceedings, and do not, as the judge concluded, allow 
such a préférence as this. But we think there was error in holding 
that the Kentucky insolvency act was relevant to the inquiry. That 
statute was superseded by the bankruptcy act, which itself prescribes 
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what debts ^and obligations shall be given préférence. But even in 
proceedings in bankruptcy priorities, or "préférences" as they are 
sometimes called when "priorities" are meant, are given eut of the 
estate of the bankrupt, and this after ail liens upon the assets and the 
claims of others in the things which constitute them are discharged. 

The question which we hâve before us cornes then to this : Did the 
petitioner, in the circumstances stated, hâve a lien upon the assets of 
the bank for her nioney, which by the wrongful conduct of the bank 
was incorporated in them? 

We think that upon the authority of our own décisions, and especiaî- 
ly that of Smith, Trustée, v. Township of Au Grès (decided at our 
session in November last) 150 Fed. 257, this question should be an- 
swered in the affirmative. The question as there presented was raised 
in the same way and upon substantially identical facts. In that case 
the property of the township had been confided to the bankrupt, and 
lie had committed a breach of trust in converting it to his own use and 
mingling it with his stock of goods, while hère the possession of the 
property was wrongfully taken in the first instance. But it makes no 
différence in the application of the principle of that décision that in one 
instance the wrongdoer was lawfully in the possession of the property 
and in the other not. The critical fact is in the wrongful appropria- 
tion by one party of the property of another by mingling it indistin- 
guishably with his own, and it is not ordinarily important by what 
means he became possessed of the property. 

Other cases in which we hâve recognized and applied the doctrine 
of the case just cited are City Bank v. Blackmore, 75 Fed. 771, 21 C. 
C. A. 514, In re Taft, 133 Fed. 511, G6 C. C. A. 385 ; Holder v. West- 
ern German Bank, 136 Fed. 90, 68 C. C. A. 551, and Erie R. Co. v. 
Dial, 140 Fed. 689, 72 C. C. A. 183. Upon the same facts as in the 
case of Holder v. Western German Bank, the Circuit Court of Ap- 
peals for the Fifth Circuit applied the same principle in reaching a 
like resuit. Western German Bank v. Norvell, 134 Fed. 724, 69 C. 
C. A. 330. 

In the absence of any proof to the contrary, the réception of the 
funds being so near to the assignment by the bank, it may be presumed 
that the assets which came to the hands of the trustée were augmented 
by the appropriation of the proceeds of the check. If it were not so, 
the burden was on the trustée to prove it; or, if not augmented to the 
whole amount of the check, then to what amount they had been lost 
out. It is shown that three times the amount of this fund remained 
in the bank to the time of the assignment and came to the trustée. The 
burden of showing that his property has been wrongfully mingled in 
a mass of the. property of the wrongdoer is upon the owner ; but, when 
this is doue, the burden shifts to the wrongdoer. It is for him to dis- 
tinguish between his own property and that of the innocent part)^ 
Smith, Trustée, v. Township of Au Grès, supra ; Hart v. Ten Eycîc, 
2 Johns. Ch. 108; Starr v. Winegar, 3 Hun (N. Y.) 491; Stephenson 
V. Little, 10 Mich. 441, 450; Ryder v. Hathaway, 21 Pick. (Mass.) 
298, 306 ; Seavey v. Dearborn, 19 N. H. 361 ; Robinson v, Holt, 39 
N. H. 557, 75 Am. Dec. 233 ; James v. Burnet, 20 N. T. Law, 635, 642 ; 
Kreuzer v. Cooney, 45 Md. 591; Elgin Bank v. Schween, 127 111. 580, 
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20 N. E. 681, 11 Am. St. Rep. 174; Mayer v. Wilkins, 37 Fia. 244, 
19 South. 632; Weil v. Silverstone, 6 Bush. (Ky.) 698; Stuart v. 
Phelps, 39 lowa, 20 ; Loomis v. Green, 7 Me. 386 ; DiUingham v. Smith, 
30 Me. 383 ; Lehman v. Kelly, 68 Ala. 192 ; Franklin v. Gumersell, 9 
Mo. App. 90. 

Again, if the trustée takes the bankrupt's property in the same plight' 
as the bankrupt held it, and while the bankrupt held the assets they 
became subject to a lien upon the mass, which was not destroyed by 
its continuai transformation in business from day to day, the paying 
out and receiving in, of parcels of the fund, and no creditor having 
levied upon it, or the right of an innocent party fastened upon it, it is 
difficult to see how by the succession of the trustée the lien could be 
lost. Whether it was a lien or not would continue to be the same ques- 
tion as it was between the bankrupt and the owner of the misap- 
propriated fund. 

There would seem to be a valid distinction in the application of the 
rule that the misappropriated fund must be found in the assets between 
the settlement of an estate in bankruptcy proceedings and proceedings 
upon a biU filed for the marshahng and appropriation of assets accord- 
ing to the principles of equity. In the latter case there is a seizure of 
the res for the direct purpose of fastening the inchoate rights of credi- 
tors. In the former the trustée takes the estate as he finds it. 

But, however this may be, we think that upon the grounds previous- 
ly stated. the order of the district judge should be reversed, and the 
order of the référée restored, and with costs. 
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(Circuit Court of Appeals, Fifth Circuit. Feljruary 7, 1907.) 

No. 1,545. 

Bankruptcy— Exemptions — Laws of State. 

The exemption laws of tlie state wliere a bankrupt bas his domicile con- 
trol as to the exemptions allowed in the bankruptcy proceedings, as pro- 
vided by Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3424]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §§ 
6G4, CG5.1 

IIOMESTEAD — ABANDONMENT. 

A bankrupt ovvned a business homestead, which was exempt as pro- 
vided by Const. Tex. art. 16, |§ 50, 51, and by Rev. St. Tex. 1895, §§ 2395, 
2396. The building burned, and pending recoastruction the bankrupt 
leased it for a year, with the privilège of reaewal for four years longer, 
reserving desk room therein, and thereafter used the desk in the build- 
ing and certain space for the stprage of merchandise in connection with 
his business as a broker. Held that, bankruptcy proceedings having in- 
tervened before auy élection had been made by the tenant to renew the 
lease, the leasing of the property did not constitute such an abandon- 
ment of the homestead as subjected it to the claims of the bankrupt's 
creditors. 

[Ed. Note. — For cases in point, see C«nt. Dig. vol. 25, Homestead, §§ 
322~329.J 
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Pétition for Superintending and Revising of Proceedings from the 
District Court of the United States for the Western District of Texas. 

C. S. Bradley and C. D. Gustavus (William & Bradley, on the brief), 
for petitioner. 

P. W. Brown and J. D. Williamson, for respondents. 

Before PARDEE, McCORMICK, and SIIELBY, Circuit Judges. 

SHELBY,, Circuit Judge. The question to be decided is whether 
or not, on the facts disclosed by the record, J. T. Duncan, a banlcrupt, 
is entitled to hâve lot No. 9 in block No. 2 m the town of Oakwoods, 
TeXv worth $3,000, set apart to him as exempt, under the laws of 
Texas, from the claims of his creditors. Duncan's claim of homestead 
exemption, though at first allowed by the référée, was fmally decided 
against him by the référée and by the bankruptcy court, and he seeks, 
by^pétition for revision under section Sib of the bankruptcv act of 1898 
(Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 
3432] ), to reverse the order. The ceftificate and report of the référée 
in bankruptcy embodies a condensed statement of the évidence taken 
on the contest of Duncan's claim. There is no conflict in the relevant 
évidence found as facts by the référée. No question arises, therefore, 
except one of law as to the right of exemptions on the facts stated. 
Duncan, who was married and the head of a family and whose wife 
was living, had been using the lot in controversy as a place of business 
as a merchant for five years next preceding October 19, 1904. On 
that day his house and stock of goods were burned. Not having the 
means himself to rebuild the house, he gave a mechanic's lien to a Mr. 
Clark to secure the money necessary for that purpose. The house was 
rebuilt at a cost of $1,100. After the^fire he disposed of some rem- 
nants of goods and engaged in the brokerage business, and bas been 
engaged in that business continuously since that date. Before the 
house was rebuilt on the lot Duncan made a contract leasing the lot 
to L. H. Colbert, who moved into it before it was finished. The lease 
was as follows: 
"The State of Texas, Cotiiity of Léon. 

"Know ail men by thèse présents : That I, J. T. Duncan, of the State and 
county aforesaid, for and in considération of the sum of three hundred dol- 
lars to me in hand paid by S. D. Colbert, receipt of which is hereby ac- 
bnowledged, hâve let and leased unto the said S. D. Colbert, and hy thèse 
présents do let and lease unto the S. D. Colbert Ijot 9 in Block No. 2 In the 
town of Oakwoods, Texas., together with ail improvements thereon, for the 
terra of one year, beginnlng from the date of oecupaucy of the house thereon, 
which is to be as soon after the house on said lot is repaired by A. T. Clarke 
and put into condition for occupancy aceording to contract wlth said A. T. 
Clark tbis day made. 

"The rent on said lot and house is $25.00 per nionth, the flrst twelve months 
being paid for beginnlng as above .stipulated, the other twelve months rents 
to be paid at the end of each month. 

"It is further agreed and understood on the part of said J. T. Duncan that 
the said S. D. Colbert had the option is (as) a privilège granted to said S. D. 
Colbert, of retaining said house and lot for four years longer after expira- 
tion of said one year, 2nd year at $25.00 per, and other three at $35.00 per 
month, to be paid monthly by giving the said J. T. Duncan thirty days notice 
of acceptance of such option before the expiration of one years, after occupy- 
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ing said house and is further agreed that sald lot and house shall not be sub- 
rented without my consent. 
"Wltness my hand on this Oct 31, A. D. 1904 J. T. Duncan." 

The lease was acknowledged before a notary. At the time Duncan 
signed the lease it was orally agreed between liim and Colbert that he 
(Duncan) "retained desk room" and the right to "store such goods 
as was necessary to his brokerage business" ; and Duncan told Colbert 
that "he would not let him hâve the house unless he [Duncan] could 
hâve an office in it." While the store was rebuilding, Duncan was 
offered office room by other merchants, but always declared his inten- 
tion of using his own house when it was finished, and that he had re- 
served the right to so use it at the time of his lease to Colbert. After 
the house was finished, about Alarch 1, 1S>0."), he commenced using it 
as an office in connection with his lessee, Colbert. He used a desk 
jointly with Colbert, and had letter files and did his office work in 
the building. He sold bacon and flour. He took orders for as near 
a car load as he could get, and, if he did not hâve orders for the whole 
car, he stored the remainder, when it was small, in the store leased to 
Colbert. The évidence reported by the référée also showed that Dun- 
can's wife had bought a livery stable business for about $300, and that 
Duncan gave it some attention. But this seems to us immaterial. 
Duncan had acquired no other homestead. On May 6, 1905, Duncan 
was adjudicated a bankrupt on his pétition, and, as before stated, claim- 
ed the lot as his homestead. The exemption laws of the state where the 
bankrupt bas his domicile control as to the exemptions allowed. 
Bankr. Act July 1, 1898, § 6, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, 
p. 3424]. Article IC, § 50, of the Constitution of Texas provides that: 

"ïlie homestead of a family shall be and is hereby protected from forced 
sale for the payment of ail debts, e.\:f;ept for tbe i)uix'hase money thereof 
* * • or for work and material used in constnictiug improvements tliere- 
on. ♦ * *" 

Section 51 of the same article is as follows: 

"Sec. 51. The homestead not in a town or city shall consist of not more than 
tvvo hundrod acres of land, wliich miiy be in one or more parcels, with the im- 
provements thereon ; the homestead in a city, town or village, shall consist 
of lot or lots not to exeeed in value five tliousand dollars at the time of their 
désignation as the homestead, without i-eference to the value of any improve- 
ments thereon ; provided, that tbe same shall be used for the purposes of a 
home, or as a place to exercise the calling or business of the head of the fam- 
il.f ; provided, also, that any temporarj- renting of the homestead shall not 
change tbe character of the same, when no other homestead bas been ac- 
quired." 

Thèse constitutional provisions are substantially repeated in the Tex- 
as statutes. Rev. St. Tex. 1895, §§ 2395, 239G. It has been the policy 
of the state of Texas in its Constitution and législation, as construed by 
the décisions of its Suprême Court, to favor by libéral interprétations 
the exemptions in favor of debtors. Thèse décisions, construing the 
state Constitution and statutes, are as binding on this court as the Con- 
stitution and statutes themselves. Thompson v. McConnell, 107 Fed. 
33, 36, 46 C. C. A. 124. 

The principle is well established that the business homestead, dis- 
tinct from the résidence, must be reasonably necessary to the business 
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or calling of the head of the family. Duncan v. Alexander, 83 Tex. 
441, 18 S. W. 817. There seems to be no substantial doubt that the 
house was suitable and reasonably necessary for the commission or 
brokerage business in which the claimant had embarked. The con- 
troversy turns on the contention that he had abandoned or lost his right 
to hâve it exempted. The provision that the temporary renting of 
the homestead shall not change its character when no other homestead 
has been acquired, it has been said, will authorize the conclusion that 
a renting of the homestead not of that description will change its char- 
acter. -Malone v. Kornrumpf, 84 Tex. 454, 459, 19 S. W. 607. But 
whether the renting is other than temporary must dépend on the facts 
of the case in question. The lease in this cause is for one year, with 
an option to the lessee to renew it at its expiration so that it would 
continue four years longer. The lease is dated October 31, 1904, and 
the lessor was adjudicated a bankrupt May 6, 1905. It does not ap- 
pear whether or not the lessee ever intended to exercise the option so 
as to extend the lease beyond one year. Whether a lease binding on 
both parties for a term of five years would be such a contract as would 
deprive the lessor of his homestead rights is a question which is not 
necessary to décide in this case. It may be conceded that such lease, 
absolute in its terms, binding on both lessor and lessee, would not be 
"a temporary renting," within the meaning of the Texas Constitution. 
In addition to the fact that this lease is not shown to be binding on 
the lessor and the lessee for longer than one year, there are other 
very pertinent facts to be considered. The lot in question had been for 
a long period the business homestead of Dtuican when he was a mer- 
chant. It was his intention that, notwithstanding the lease made by 
him, it should be his business homestead in his new business as broker. 
When he made the contract of lease, whether it was to last one year or 
fîve, he reserved the right to use the place in the conduct of his new 
business. He began to actually so use it as soon as the house was re- 
built on the lot, and was so using it at the time of his bankruptcv. In 
Hurt v. Hollingsworth, 100 U. S. 100, 104, 25 L. Ed. 569, Mr. justice 
Field, speaking for the Suprême Court, said : 

"According to the décisions of the Suprême Covirt of Texas, it would appear 
that, in order to worlî a forfaiture of the rigBt to the homestead, the owner's 
cessation of occupancy nmst be with an intention of total rellnquishment, 
shown by clear and décisive circumstances." 

Can it be claimed that in this case there was a "total rellnquishment" ? 
On the contrary, the clear purpose of the claimant, as shown by his 
déclarations and acts, and as shown by the understanding between him 
and his lessee at the time of the making of the lease, was to retain, and 
not to relinquish, his business homestead. When Duncan's storehouse 
and goods were destroyed by fire, the law allowed him a reasonable time 
to adapt himself to his changed condition. Scheuber v. Ballow, 64 Tex. 
166. He had the right to embark in a new business. The fact that 
he did but little in it is immaterial. If he is attempting to use the place 
in good faith for the purpose of a business, it should be protected. 
Gassoway v. White, 70 Tex. 475, 477, S S. W. 117; Hargadene v. 
Whitfield, 71 Tex. 482, 9 S. W. 475. 
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We hâve carefuUy examined ail of the cases cited as sustaining the 
conclusion of the learned trial judge, and we find that they differ so 
in their facts from the instant case that no one of them can be consid- 
ered as controUing hère. Six cases are cited, five by the Suprême 
Court of Texas and one by the United States District Court for the 
Western District of Texas. We briefly refer to each of them. It was 
held in Re Flannagan (D. C.) 117 Fed. 695, that the homestead claim- 
ant, having made a gênerai assignment and abandoned his business to 
which the house was suitable, and having engaged in farming, with 
no intention of re-engaging in the mercantile business, except on con- 
dition he could effect a settlement with his creditors, and even then he 
would hâve no means to so engage in such business as would render 
the disputed premises suitable for a place of business, was not entitled 
to the exemption. In Shryock v. Latimer, 57 Tex. 674, the homestead 
claimant had ceased to use the property as a place of business or for 
any other purpose, and had ceased to hâve any business to which such 
property was necessary or suitable long before the controversy arose, 
and it is decided on the ground that he had no "business" or "calling" 
other than that of a clerk for which the premises were not necessary 
or suitable; and it is merely held that a conditional intention at some 
future time to go back into the business of a merchant, to which the 
premises would be suitable, was not sufficient to exempt the premises. 
In Houston v. Newsome, 82 Tex. 77, 17 S. W. 603, the trial court 
found as a fact that the homestead claimant "quit the business of mer- 
chandising altogether and commenced dealing in cattle," and to rent- 
ing some farms for another. The Suprême Court said : 

"The findings of fact heretofore set ont are in ail materlal respects sup- 
ported by the évidence. They are certainly not stated by the court more em- 
phatically than the record would justify." 

And after characterizing the claimant's business as an "airy nothing," 
and without a "local habitation," if not without "a name," the court 
holds, as in the Shryock Case, supra, that he had ceased to hâve a busi- 
ness to which the premises were suitable. In Duncan v. Alexander, 
83 Tex. 441, 18 S. W. 817, the homestead claimant had himself decided, 
years before the controversy, that the house in question was not nec- 
essary for him to carry on his business, and had abandoned it and used 
exclusively the adjoining building as his place of business. In Pfeif- 
fer V. McNatt, 74 Tex. 640, 12 S. W. 821, the question was whether 
the homestead claimant, who actually carried on several small busi- 
nesses, that of "deputy postmaster," "conveyancer," "notary public," 
and "mayor" of a small town, should hâve two large houses exempted 
to him as a place of business, when ail his businesses could well hâve 
been carried on in one small house, or whether he should be entitled to 
protection in either house as a place of business; and the court held 
that two houses were not "adapted and reasonably necessary" for the 
purpose, and he, having rented one house, had designated the one to 
which his exemption should attach. But in that case it was held that 
he was entitled to one house exempted to him as a business homestead. 
The case of Alexander v. Lovitt, 95 Tex. 661, 69 S. W. 68, is also rehed 
on as sustaining the judgment below. In that case the claimant of the 
150 F.— 18 
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homestead made a lease of it for three years, with the riglit in the les- 
sees to iiold it for five years. He agreed not to re-engage in tiie busi- 
ness during tlie continuance of tlie lease. He moved liis safe, etc., 
off the premises until he found it necessary to move tlie safe back on 
the premises "to strengtlien his homestead daim." He was engaged 
in winding up his former business and in travehng as a salesman on 
commission. At the time the property was levied on he was not car- 
rying on any business upon the homestead in controversy. His claim 
was that the property was exempt because of lais intention to résume 
business when he should be able to do so after the expiration of the 
lease. The court decided against the homestead claim. It should be 
noted that the claimant did not reserve at the time of making the lease, 
as in the instant case, the right to use the property, or any part of it, 
for the purposes of a new business, and he agreed not to re-engage in 
his old business for a period of three or five years. The court said : 

"Tliis was not merely a suspension of the business and tlie use of the prop- 
erty for a reasonable time in orcler to change from oue business to another, or 
to iiiTange for a resumption, as tliis court lias held is consistent with the con- 
tinuance of the exemption wliore the intention to résume exists." 

The court held that the lease and the sale of the business "completely 
displaced the existing business and use of the house, and precluded a 
resumption within a reasonable time." The case showed a "total re- 
linquishment" — to cjuote Mr. Justice Field — of the right to use the 
property as a business homestead. In the instant case the claimant's 
business homestead was destroyed by fire. He had it rebuilt, and in 
doing this he incurred a debt of $1,100, which was a charge on it. His 
iiierchandise being destroyed by the fire, he chose to change his busi- 
ness. In making the lease he retained the right to use the property 
in connection with his new business. He retained the right of desk 
room and the right to store goods in the house. That his business was 
not large is not important. "The law does not, as a condition for its 
protection of thèse rights, impose upon the failing debtor any definite 
degree of success in his new enterprise. The intcnt of the exemption 
seems to be to aid those needing it rather than those in prosperity." 
Hargadene v. Whitfield, 71 Tex. 482, 9 S. W. 475. It may be true 
chat a renting of the homestead which is not "temporary" may defeat 
the claim. But we find no case to the effect that a renting of the 
property upon condition that the claimant may continue to use it in 
such way as is necessary to carry on his business amounts to an aban- 
donment of the business homestead, when the claimant does, in fact. 
continue to so use the property. In the instant case the claimant had 
need to obtain nioney to pay ofï the incumbrance incurred by rebuild- 
ing the house. It seems to us that it would be a harsh rule that would 
deprive the claimant of the right to lease the property subject to his 
use of it for business homestead purposes until the incumbrance was 
discharged. The Texas court of last resort bas said more than once 
that the cessation for a time to use the property for the purposes for 
which it was exempted and the temporary application of it to a use 
which may be profitable to the family, as by renting it, does not destroy 
its homestead character (Malone v. Kornrumpf, 84 Tex. 454, 459, 19 
S. W. C07), and we would bè reluctant to hold before that court had 
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so construed the Constitution and statutes that, to maintain the right 
of a business homestead, the claimant must show that it was used ex- 
clusively and continuously in the exercise of his business vocation. 
The leasing not having extended beyond one year — the record does 
not show that the option to continue it had been accepted — and the 
claimant having reserved the right to use the property as a business 
homestead, we do not believe that the transaction constituted an aban- 
donment of the right of homestead. Considering ail the circumstances 
shown by the record, we are of opinion that the claimant had not aban- 
doned or lost his homestead right. 

Tire decree of the District Court is reversed, the prayer of the péti- 
tion for revision is granted, and the bankruptcy court is dircctcd to 
enter a decree allowing the claim of homestead. 

NOTE. — The petitioner also brought this case to this court by ap- 
peal. The controversies between the parties having been fully decided 
in the foregoing case on the pétition to superintend and revise, the 
appeal is dimissed. 



BUZBY V. DAVIS et al. 

(Circuit Court of Appeals, Eigbth Circuit. IvoTcmber 7, 1006.) 

No. 2,380. 

1. Tbade- Mark— Symbol of K'etstone Phoper and Infrinoement Action- 

ABLE. 

Tlie symbol of tlie lîeystone of un arch is suseejitible of exclusire ap- 
propriation as a trade-marl-:, aud its use by anotber upon slmilar products 
a!'ter such adoption and registration by the owner Is an infrlngement of 
his monopoly and remediabie in equity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, §§ 5, 8.] 

2. S AME— Use of Word "Kbtstone" May Constitute Uwfaib Compétition 

AND BE ReMEDIABLE. 

Conceding, but not deciding, that the word "Keyatone" Is a geographicnl 
term and not susceptible of monopolization as a trade-marlî, yet its use 
by one manufacturer in his trade-name or on his products to palm them off 
as those of another luay constitute unfair compétition and entitle the lut- 
ter to an injunctiou and damages. 

[Ed. Note. — For cases in point, see Cent. Dig. toI. 40, Trade- Marks and 
Trade-Names, §§,81-80. 

Unfair compétition, see Seheuer v. Muller, 20 C. C. A. 165; Lare r. 
Harper & Bros., 30 C. C. A. 376. 

Use of geographical names, see Hoyt v. J. T. Lovett Co., 17 C. C. A. 657 ; 
Illinois Watch-Case Co. v. Elgin Nat. Wateh Co., 35 C. C. A. 242.] 

8. S AME— Use of Geogbaphicai, and Dksckiptivb Words may Constitute 
Unfaib Compétition. 

The use of geographical or descriptive* terms to palm off the goods 
of one manufacturer or vendor as those of another may constitute un- 
fair compétition and may be lawfully enjoined by a court of equity to the 
Bame extent as the use of any other terms or symbols. 

[Ed. Note. — For cases in point, see Cent. Dig. Tol. 46, Trade-Marks and 
Trade-Names, §§ 81-86.] 
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4. Same—Facts— Conclusion. 

A bill contained averments that the complainant made and sold olls 
and lubricants for 19 years under the name "Keystone Lubricating Com- 
pany" until his products became known throughout the markets of the 
world as Keystone cils and hibricants, that after his trade had been 
established 17 years and his trade-nanie and his products were known as 
the Keystone Lubricating Company and tlie Keystone oils and lubricants, 
respectively, the défendants, for the purpose of deeeiving purchasers 
and selling their goods as those of the complainant, eommenced and con- 
tinued to make and sell less costly and inferior oils and lubricants under 
the name Keystone Oil Company and bave succeeded and are succeeding 
in this way in palming olï their products as those of the complainant 
Beld the use of the word "Keystone," as alleged in the bill, constituted 
unfair compétition and entitled the complainant to relief in equity. 

[Ed. Note. — For cases in point, eee Cent. Dig. vol. 4G, Trade-Marka and 
Trade-Names, §§ 81-8G.] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

W. Scott Bicksler, Edmon G. Bennett, and George "L,. Nj'e, for ap- 
pellants. 

John T. Bottom and Harry E. Kelly, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judgcs, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. The complainant exhibited a bill for 
an injunction and damages for the infringement of his trade-mark, the 
Symbol of the keystone of an arch, and for unfair compétition. To this 
bill the défendants interposed a gênerai demurrer, which the court 
sustained, and thereupon it dismissed the suit. The appeal challenges 
the decree of dismissal. The bill disclosed thèse facts : Ever since 
1885 the complainant has been engaged in manufacturing and selling 
oils and lubricants at Philadelphia in the state of Pennsylvania under 
the name "Keystone Lubricating Company." His oils were of the 
finest quality, were made by him in immense quantities, were sold in ail 
the various markets of the world, and commanded higher prices tlian 
those manufactured by any other person or corporation. In 1886 he 
appropriated, and has ever since used, the arbitrary symbol of the key- 
stone of an arch as his trade-mark to dénote the origin and ownership 
of his products, and has caused it to be plainly portrayed upon ail the 
packages and réceptacles which contain them. This symbol is his 
trade-mark of the oils and lubricants he makes, and in 1887, upon his 
application, it was duly règistered as his trade-mark in the Patent Of- 
fice of the United States.! Eor the purpose of deeeiving purchasers and 
the public generally and of selling their products as the oils and lubri- 
cants of the complainant, the j défendants for about 18 months before 
the commencement of this suit placed the symbol of the keystone of an 
arch upon packages and réceptacles of less costly and inferior oils and 
lubricants which they manufactured, and used it as their trade-mark. 
For the same purpose they adopted the words "Keystone Oil Company" 
as their trade-name, and sold their products marked with the symbol of 
the keystone under the name "Keystotvc Oil Company," and they con- 
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tinue so to do. By thèse means they hâve deceived and are deceiving 
purchasers and hâve sold and are selling to them their products as the 
cils and lubricants of the complainant. There are allégations of other 
facts in the bill ; but of none which in any way modify or quahfy the 
effect of those which hâve been recited, and it is difficult to see why 
thèse are not ample to entitle the complainant to the relief he seeks. 

The only arguments presented in support of the opposite view are 
that Pennsylvania is the "Keystone" state; that the word "Keystone" 
is a geographical term, and hence not susceptible of monopolization as 
a trade-mark ; and that the names Keystone Lubricating Company and 
Keystone Oil Company, are not so siniilar as to mislead purchasers or 
cause confusion in the trade. But the arbitrary symbol of the keystone 
of an arch is not a geographical term,. It is the proper subject of ex- 
clusive appropriation as a trade-mark, and it was so under the comnion 
law before the state of Pennsylvania came into existence. The com- 
plainant adopted it to designate the origin and ownership of his pro- 
ducts 19 years before he exhibited this bill. He registered it in the 
Patent Office as early as 1887, and the défendants more than 10 years 
later, without right, commenced and still continue to use it to palm ofiE 
their products as those of the complainant. Thèse facts alone con- 
stitute a good cause of action and entitle the complainant to damages 
and to an injunction, without regard to the question whether or not 
the défendants' use of the word "Keystone" is an infringement of the 
complainant's right. 

Again, the primary and ordinary signification of the word "Key- 
stone" is not geographical. It is only when it is used as an adjective 
or otherwise, to describe a state, that it signifies any spécial locality, 
and this use is limited and small in comparison to its use in its broader 
and gênerai sensé. Conceding, however, without admitting or deciding', 
that it is a term descriptive of a particular locality, the conclusion 
does not follow that the défendants may use it at will to perpetrate a 
fraud upon the complainant and to filch from him the good will of hit 
business. This subject received exhaustive considération by this court, 
and a review of the leading décisions of the question, our conclusions, 
our reasons for them, and many authorities in support of them may be 
found in Shaver v. Heller & Merz Co., 108 Fed. 821, 827, 831, 48 C. C. 
A. 48, 54, 58. We there said: 

"The use of a geographical or descriptive term confers no better right to 
perpetrate a fraud than the use of any otlier expression. The princlple of law 
is gênerai and without exception. It is tiiat no one may so exercise his own 
rights as to inflict unnecessary injury upon his neiglibor. It is that no one 
may lawfuUy palm offi the goods of one manufacturer or dealer as those of 
another to the latter's injnry. It prohihits the perjietration of such a fraud 
by the' use of descriptive and geographical terms which are not susceptible of 
monopolization as trade-marks as effectually as it prohibits its commission by 
the use of any other expressions." 48 C. O. A. S5, 108 Fed. 827. 

And our conclusions were: 

"(1) The sale of the goods of one manufacturer or vendor as those of an- 
other is unfair compétition, and eonstitutes a fraud which a court of equity 
may lawfuUy prevent by injunction. Manufacturing Co. v. Si>ear, 2 Sandf. 
(N. y.) 599 ; Seixo v. Provezende, 1 Ch. Ai)p. 192, 194 ; Ooats v. Thread Co., 
149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847. 
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"(2) Geographlcal terms and words descriptive of the character, quailty, or 
placea of tnanufacture or of sale of articles cannot be monopoUzed as trade- 
marks. Canal Co. y. Clark, 13 Wall. 311, 321, 20 L. Ed. 581-, Mill Co. v. Ai- 
corn, 150 U. S. 464, 14 Sup. Ot. 151, 37 L. Ed. 1144 ; Chemical Co. v. Meyer, 
139 U. S. 540, 546, 11 Sup. Ct. 625, 35 L. Ed. 247 ; Manufacturing Co. v. Traîner, 
loi U. S. 51, 56, 25 L. Ed. 993; Goodyear's Indla-Rubber Glove Mfg. Co, V. 
Goodyear Rubber Ce, 128 U. S. 598, 602, 9 Sup. Ct. 166, 32 L. Ed. 535 ; Con- 
tinental Ins. Co. V. Continental Fire Ass'n (C. C.) 96 Ped. 8"16 ; Browu Chem- 
ical Co. V. Frederick Stearns & Co. (C. C.) 37 Fed. 301 ; Chemical Works t. 
Muth (C. C.) 35 Fed. 524, 1 L. R. A. 44 ; Illinois Watch-Case Co. v. Elgin Nat 
Watéh Co., 94 Fed. 067, 35 C. C. A. 237; New York & R. Cernent Co. v. Cop- 
lay Cernent Co. (C. C.) 45 Ped. 212; Iron Co. v. Uliler, 75 Pa, 4G7, 15 Am. Rep. 
599 ; Connell v. Reed, 128 Mass. 477, 35 Am. Kep. 397. 

"(3) But the use of such geographlcal or descriptive ternis to palm ofC the 
goods of one manufacturer or veudor as those of nnotlier, and to carry on un- 
falr compétition, may be lawfully enjolned by a court of equity to the same 
extent as the use of any other terms or symbols. Knott v. Morgan, 2 Keen, 
213 ; Wotherspoon v. Currie, L. R. 5 H. Ij. 508, 522, 523 ; Thompson v. Mont- 
gomery, 41 Ch. Dlv. .35; Montgomery v. Thompson (1891) App. Cas. 217, 220; 
Lee V. Haley, 5 Cb. App. 155 ; Selxo v. Provezende, 1 Ch. App. 192, 194 ; Brew- 
ery Co. v. Powell (1807) App. Cas. 710, 716; North Cheshlre & Manchester 
Brewery Co. v. Manchester Brewery Co. (1890) App. Cas. 83 ; McLean v. Flem- 
ing, 96 U. S. 245, 255, 24 L. Ed. 828; Lawrence Mfg. Co. v. Tennessee Mfg. Co., 
138 U. S. 537, 550. 551, 11 Sup. Ot. 396, 34 L. Ed. 097 ; Elgin Nat. Watcb Co. 
V. Illinois Watch-Çase Co., 179 U. S. 665, 673, 674, 21 Sup. Ct. 270, 45 L. Ed. 
,365; Saxlehner v. Eisner & Mendelson Co., 179 U. S. 19, 41, 21 Sup. Ct. 7, 45 
L. Ed. 60; Flour-Mills Co. v. Eagle, 86 Fed. 608, 628, 30 C. C. A. 386, 406, 41 
L. R. A. 162 ; City of Carlsbad v. Kutnow, 71 Fed. 167, 173, 18 C. C. A. 24, 30; 
Block Y. Distributlng Co. (C. C.) 95 Fed. 978, 980; Meyer v. Mediclne Co., 58 
Fed. 884, 887, 7 C. C. A. 558, 565 ; Garrett v. T. II. Garrett & Co., 78 Fed. 472, 
478, 24 C. C. A. 173, 178. 179 ; Walter Bakei' & Co. v. Sanders, 80 Fed. 889. 
26 C. C. A. 220; Tarrant & Co. v. Hoff, 76 Fed. 959, 961, 22 C. C. A. 644, 646,- 
R. W. Rogers Co. v. Wm. Rogers Mfg. Co., 70 Fed. 1017, 1019, 17 C. C. A. 576, 
578; Thread Co. v. Armitaae, 21 C. C. A. 178, 186, 74 Fed. 9.36, 944; FuUer v, 
Huff, 104 Fed. 341, 144, 43 0. C. A. 453, 51 L. R. A. 3.32; Williams v. MItchell, 
106 Fed. 168, 45 C. C. A. 265; Sait Co. v. Bumap, 73 Fed. 818, 821, 20 C. 0.. 
A. 27, 30; Saxlehner v. Apollinarla Co., 13 Law Times Rep. 258; American 
Waltham WatchC*. v. U. S. Watch Co., 173 Mass. 85, 53 N. E. 141, 43 L. R. A. 
826, 73 Am. St. Rep. 263; Gady v. Schultz, 19 R. I. 193, 195, 32 Atl. 915, 29 L. 
R. A. 524, 61 Am. St. Rep. 763; American Brewlng Co. v. St. Louis Brewlng 
Co., 47 Mo. App. 14, 20; Newman v. Alvord. 49 Barb. (N. Y.) 588; Taylor v. 
Oarpenter, 11 Palge (N. T.) 292; Id., 2 Sand. Ch. (N. Y.) 603; Croft v. Day,. 
7 Beav. 84, 89, 90 ; Reddaway v. Banham (1896) App. Cas. 199 ; Cochrane r. 
Macnish (1806) App. Cas. 225, 229. 

"(4) A proprietary Interest In the terms or symbols used to palm off the 
goods of one manufacturer or vendor as those of another, or to commit any 
other fraud, Is not essential to the maintenance of a suit to enjoln the per- 
pétration of the wrong ; but an Interest in the good wlll of the business or in 
the other property threatened Is sufficlent Knott v. Morgan, 2 Keen, 213 ; 
Lee V. Haley, 5 Ch, App. 155; Thread Co. v. Armltage, 21 C. O. A. 178, 186, 
74 Fed. 936, 944." 48 C. C. A. 59, 60, 108 Ped. 831, 832, 833. 

To thèse conclusions we adhère, and they are décisive of the right 
of the défendants to use the word "Keystone" in the Keystone Oil 
Company, or' elsewhere, for the purpose of selling their products as- 
those of the complainant's. The averments of the bill are that they are 
so using this word and that their use of it is haying this effect. 

The decree below must, therefore, be reversed, and the case must be 
remanded to the Circuit Court, with directions to overrule the demurrer, 
to permit the défendants to answer, and to take further proceedings iit 
accord with the views expressed in this opinion. 
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In re BLAKE. 

(Circuit Court o( Appeals, îMglith Circuit. November 8, 190G.) 

Ko. ÎO. 

1. BaMKBUPTCT— JUBTSDICTION OF CONTROVEBST OVEB CHOSE IN ACTION. 

A court ot bankruptcy vaay Eicquire by conseut of ail tbe partie» In In- 
terest jurisdiction to détermine a eontroversy between the trustée aud au. 
adverse clainuint concerning an indebtedness of a third party and the 
lawful power to adjitdic-ate ail tbe olaims o£ tbe parties tbereto and to 
enforee tbeir rigbts agalnst eacb other by decree aud exécution. 

2. Equitt— Complète Relief— Court Wiiicii IIas Jokisdiction Gbaxts. 

A court of equity wbich bas acquired jurisdiction of tbe subject-uiattor 
and of tbe parties to a eontroversy may, aud it sbould, grant complète 
relief, to tbe end tbat litigation over it may cease and a multiplicity of 
saits may be avoided. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 104.] 

3. Pbactice — Aqreed Statement of Facts Waives Fobm of Pkoobeding anu 

LtEKEcrs IN Pleading. 

î"be subinisslon to a court for adjudi('atiou upon an agreed statement of 
faets witbout more of a eontroversy of wbicb and of the parties to wbieli 
tbe court bas jurisdiction waives ali objections to the form of tlie proceed- 
Ing and to technical defects in tbe i)leadings. 

4. CoNTBACTs— Compétition— Suppression Ebaudulent and Renders Public 

Sale Voidablk. 

A coinbination of biddors, wberel)y compétition at a publie sale required 
by law is suppressed, is a frauduleiit conspira(;y in restraint of trade con- 
trary to public policy, and it renders any contract or transaction of a veu- 
dor Indueed tbereby voidnbie at bis élection and vests in him tbe riglit to 
recover of any of the consplrators tlie value of ail tbe benetits be bas re- 
ceived tbereunder. 

[Ed. Note. — For cases in point, see C'eut. Dig. vol. 11, Coutracts, §§ C.jô, 
656.] 

5. Bankruptcy— Trustée IIas Riouts of Bankbupt only in Absence of 

Fbaud and Levy. 

A trustée in bankruptc.y in cases unafCected by fraud, and wberein no 
attacbments and exécutions liave beeu levied upon tbe property of tbe 
bankrupt, stands in tlie sboes of tbe latter and bas no higber or better 
rigbts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 193.] 

6. Same— Jurisdiction — Waiveb — Suppression of Compétition — Tbusïee's 

RiGiiTS— Facts— Conclusion. 

A trustée in bankruptcy and a eounty eacb claimed to recover an indebt- 
edness of a bank for $16,000, the considération of whieli was crédits trans- 
ferred to it by tlie bankrupts pursuant to an executed agreement to sup- 
press compétition in bidding for the use of tbe eounty deposits aud to di- 
vide tbem. Tbe bank flled a bill in tlie bankruptcy court wliereirt it set 
fortb tbe daims of tbe eounty aud tbe trustée, offered to deposit tbe '$16,- 
000 in court, and prayed to be discliarged. Tbe claimants fiied answers in 
wbich tbey pleaded tbelr claims and asked to recover tbe $16.000. ïhey 
then made an agreed statement of facts and stipulated tbat tlieir claims 
sbould be detenuined by the court upon tliis statement of facts. The 
court considered tbe statement, beld tlmt tbe oounty was entitled to the 
$16.000, and ordered tbe banlc to pay it over to the eounty. Tlie trustée 
presented a pétition for revision. 

Hehl, the adjudication in bankruptcy. the eontroversy between tbe trus- 
tée and tbe eounty, and tbe consent of the parties conferred jurisdiction 
upon tbe court to bear tbe issues upon tbe agreed statement ot facts and 
to render tbe judgnient, and tbere was no error in tbe proceedings nor 
in tbe conclusion wbich bad not been walved by the trustée. 
(Syllabus by tbe Court.) 



280 • 150 FEDERAL REPORTER. 

On Pétition for Review. 
See 145 Fed. 649. 

The statutes of Missouri Imposed upon the county courts of that Btate the 
duty to let the use of the surplus moneys of the counties to the hanks or bank- 
ers who would pay the highest rates of Interest for the deposlts. The county 
court of Henry county advertised for blds for the use of Its surplus funds ac- 
cordlngly. Salmon & Salmon, bunkers, the Citizens' Bank of Clinton, and two 
other banks agreed, for the purpose of preventing compétition in the sale of 
the use of thèse funds, that Salmon & Salmon and the bank of Clinton only 
should bid for It, that the latter should submit a lower agreed bld than the 
former, that Salmon & Salmon should In this way secure the use of the county 
deposlts for two years, aud that they should dlvide this use between the four 
banks In agreed proportions. This scheme was successfully executed. The 
funds of the county were deposited with Salmon & Salmon from June 1, 1903, 
until June 20, 190C, when that bank became Insolvent and ceased business, pur- 
suant to their bid under this plan. When they ceased business the Clinton bank 
was indebted In the sum of $1G,006 in considération of crédits whlch had 
been transferred to It by Salmon & Salmon on account of the deposits of the 
county which Salmon & Salmon had obtained pursuant to the agreement to 
suppress compétition and dlvide the deposits. At that time Salmon & Salmon 
were indebted to the county in the sum of .$03,976.77. They were adjudged 
bankrupts on January 19, 1906, and the petitioner, Daniel F. Blake, was chosen 
trustée. This trustée elalmed that the Clinton bank should pay this debt of 
$16,000 to him for the beneflt of the gênerai creditors of the bankrupts, and 
Henry county Insisted that the bank should pay this sum to the county. 
Thereupon the Clinton bank filed a pétition in the court of bankruptcy below, 
wherein it set forth the foregoing faets and claims, ofCered to pay the $16,000 
into the court, and prayed that the county and trustée might be required to in- 
terplead, that the court would détermine to which party the money should be 
pald, and that the bank might be discharged from further liability upon the 
payment of the $16,000 Into the court. No order appears to hâve been made 
upon this pétition, but Henry county and the trustée voluntarlly flled answers 
to the pétition of the bank, and each prayed for a judgment that the bank 
should pay the debt of $16,000 to them respectively. They then made a wrlt- 
ten stipulation of the facts which they submitted to the court and agreed 
thereln "that the controversy now existlng between the said county of Henry 
and Daniel F. Blake as such trustée, concerning the right and title to the sum 
of sixteen thousand dollars now held by the said Citizens' Bank of Clinton, and 
standing to the crédit of said Salmon & Salmon upon the books of said bank, 
and which is claimed by both t)ie said county of Henry and the said Daniel 
F. Blake as such trustée, may be heard by the court and deternilned" upon the 
stipulation. The court heard the case upon this agreed statement of facts, 
found that the $16,000 should be paid to Henry county, and ordered the bank 
to pay it over. The trustée Blake has presented a pétition for a revision of 
this décision. 

Edwin A. Krauthoff (Isaac P. Ryland, C. I. Davis, Bail & Ryland, 
Marm & Daniel, Edward C. Crow, and Karnes, New & Krauthoff, on 
the brief) for petitioner. 

James D. Lindsay (John I. Hinkle, on the brief) for respondent 
Henry county. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The chief complaint of the trustée Blake in this case is that his right 
to recover this $^16,000 of the Clinton Bank has been determined by 
the court of bankruptcy m the absence of pleadings that would be im- 
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pregnable to attack in an independent suit of interpleader. His counsel 
argue that the bill of interpleader sliould liave been dismissed because 
it présents the theory tliat the county claims the $16,000 as a trust 
fund, while the facts show that the bank is a debtor and not a trustée 
on account of this transaction, because it shows that tlie same thing is 
not claimed by both Henry county and the trustée, that tlie bank is not 
without interest in the subject-matter of the controversy, and that it 
bas incurred independent Uability to each of the claimants and because 
no rehef in a suitof interpleader can be based upon claims not pre- 
sented by the bill, which are subsequently set forth in the pleadings 
of the claimants. Conceding, without deciding, that each of thèse 
positions would be well taken if this were an independent suit and the 
questions hère suggested had been presented in due time, there is a 
short and conclusive answer to ail thèse objections. It is that they 
are not hère for our considération, that the petitioner waived them in 
the proceeding below by pleading to the merits of the case, by praying 
for a judgment in his favor therein, and by stipulating that the con- 
troversy between him and the other parties thereto should be determin- 
ed upon the agreed statement of facts which he signed without making 
any objections to the pleadings or to the form of the proceeding, with- 
out taking any ruling upon any of thèse questions, and without saving 
any exception to any such ruling. 

Hère was a chose in action, a claim of liability of the Clinton Bank to 
pay $16,000. The trustée and the county each claimed to own this 
chose in action. There was there fore a controversy between the trustée 
and an adverse claimant concerning property claimed by the trustée, 
and this was a subject-matter of which the court of bankruptcy might 
lawfully take jurisdiction. Bankr. Act July 1, 1898, c. 541, §§ 2 (7), 
23a, 23b, 30 Stat. 545, 553 [U. S. Comp. St. 190], pp. 3420, 3431] . The 
trustée, with the consent of the bank, could hâve maintained a suit 
against it in the bankruptcy court to en force his claim, and the county 
could hâve intervened therein and bave secured a détermination of its 
right to this chose in action and to its proceeds. The jurisdiction, the 
power, and the duty of the court to détermine the controversy in this 
case was not conditioned by the présentation of any bill of interplead- 
er. It rested upon the adjudication in bankruptcy, upon the existence 
of the controversy between the trustée and the adverse claimant con- 
cerning this chose in action claimed by the trustée and the consent of 
the parties in interest that the bankruptcy court should détermine it. 
Thèse requisite conditions to the jurisdiction existed. There were the 
requisite adjudication in bankruptcy, the necessary controversy, and 
-the requisite consent of the parties. And there was in addition the 
express waiver of the objections to the form of the proceeding and 
the defects of the pleadings by the agreed statement of facts. The 
petitioner made an unqualified agreement that the court might dé- 
termine his claim and this controversy upon the agreed statement of 
facts which he signed. The court and the other parties in interest 
hère relied upon his contract and determined the controversy upon 
those facts, and it is now too late for him to be heard upon the technical 
objections he urges which challenge neither the substantial sufficiency 



282 150 FEDERAL ItKrORTBU. 

of the pleadings of the claims adjudged nor the real jurisdiction of 
the court. His agreement has estopped him from thus experimenting 
with the courts.. The submission to a court upon an agreed statement of 
tacts without objection to the pleadings or to the form of the proceed- 
ing of a controversy of which and of the parties to which the court has 
jurisdiction waives every objection to the forni of the proceeding and 
to technical defects in the pleadings. Saltonstall v. Russell. 152 V. S. 
«28, 030, 14 Sup. Ct. 733, 38 L. Ed. 576 ; Fisher v. Knight, 9 C. C. A. 
582, 584, 61 Fed. 491, 493 ; Folger v. Columbian Ins. Co., 99 Mass. 
267, 277, 96 Am. Dec. 747; Brcttun v. Fox, 100 Mass. 234. 236. 

Sahnon & Salnion and the Clinton Bank combincd together, sup- 
pressed compétition for the use of the surplus moneys of the county 
which the law contemplated and required, and thereby procurcd the 
county deposits to be made with Salmon & Salmon, in considéra- 
tion whereof the latter transferred to the Clinton Bank tiie crédit of 
$16,000, for which it is now indebted. A combination of biddcrs to 
suppress compétition at a public sale required by law is a fraudulent 
conspiracy in restraint of trade and contrary to public policy. It 
renders any contract or transaction of the vendor induced thereby 
voidable at his élection and vests in him the légal right to recover of 
any of the conspirators the value of ail the beneiits he has received 
thereunder. Grecnhood on Public Policy, pp. 183-189; 1 Storv's Eq. 
fur. § 293; Tones v. Caswell, 3 johns. Cas. (N. Y.) 29, 2 Am. Dec. 
134; DoolinV. Ward, 6 Johns. (N. Y.) 194. 

Counsel indulge in the discussion of the questions whether or not 
the dcposit in the Clinton Bank was a trust fund which the countv 
could identify and foUow, whether or not the Clinton Bank was a 
partner of Salmon & Salmon in the securing of the depasits of the 
county, whether or not it was liable with them as a joint tort-feasor for 
the entire $63,976.77, which they still owe to the county, and whether 
or not Salmon & Salmon were the agents of the bank in procuring for 
it the crédit on account of which it owes the $16,000. But in the case 
before us in which no claim was made against the bank for more than 
$16,000, thèse are académie questions whose corisideration and décision 
are unnecessary to the détermination of the crucial issue it présents, 
and for that reason they are hère dishiissed without debate or dé- 
termination. The liability of the bank to pay this •$16.000 to the county 
stands on broader ground. It rests upon the indubitable principle that 
whoever knowingly receives money, property, or benefit from another 
through the fraud of a third is always liable to restore it or its value. 
Bridgeman v. Green. Wilmot's Rep. 64; Huguenin v. Baseley, 14 Ves. 
288, 289 : Gordon v. AlcCartv, 3 Whart. (Pa.) 407, 411 ; Coramonwealth 
V. Call. 21 Pick. (Mass.) 515; Tuckwell v. Lambert, 5 Cush. (Mass.) 
23. By so nuich the more is he liable when he participâtes himself in 
the perpétration of the fraud. Ail the crédits on account of which the 
Clinton Bank owes this $16,000 were obtained by it in considération 
of its fraudulent combination with Salmon & Salmon by mcans of 
which they obtained corresponding deposits from the county. From 
this fraud upon the county it has derived a benefit of $16,000, and the 
court bclow rightfully adjudged that it should pay the value of this 
benefit to the countv. 
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The trustée can maintain no cause of action against the Clinton Bank 
lo recover this raoney, because the considération of the bank's agree- 
ment to pay this $16,000 to Sahnon & Sahnon entirely fails, and it is 
thereby rçleased from that obligation when the county urges and main- 
tains its right to avoid its contract and transaction with Salmon & 
Salmon and to recover this indebtedness from the bank. 

The contention that, although Sahnon & Salmon could not hâve 
maintained a daim to this chose in action against the county, yet 
the trustée may do so because he is invested with the rights of at- 
tachment and exécution creditors of the bankrupt at the time of the 
filing of the pétition in bankruptcy who might hâve levied upon this 
property, and the authorities cited in support of this position (In re 
Tweed [D. C] 131 Fed. 355, 358; In re Butterwick [D. C] 131 Fed. 
371, 372; In re Fraizer [D. C] 117 Fed. 74G; In re Rabenau [D. C] 
118 Fed. 471, 479), are answered by the décisions of the Suprême 
Court in York Mfg. Co. v. Cassell, 201 U. S. 344, 352, 26 Sup. 
et. 481, 50 L. Ed. 782 ; Hewit v. Berlin :Machine Works, 194 U. S. 
296, 24 'Sup. Ct. 690, 48 L. Ed. 986, and Thompson v. Fairbanks, 19G 
U. S. 516, 25 Sup. Ct. 306, 49 E. Ed. 577, that : 

"Under the présent bankrupt net the trustée takes the property of the bank- 
rupt, in cases unaffected by t'raud, in the sanie plight and condition tliat the 
bankrupt holds it, and subject to ail the equities impvessed upon it in the 
hands of the bankrupt." 

The claim of Salmon & Salmon against the Clinton Bank was found- 
ed in fraud and liable to be defeated at any time by the discovery of 
this fraud and the assertion of the right to recover of the bank by the 
county. This claim passed to the trustée subject to that fatal defect 
which has now destroyed it. The county had a cause of action to re- 
cover this $16,000 of the bank. The enforcement of this cause of action 
deprived the agreement of the bank to pay this $16,000 back to Salmon 
& Salmon of its entire considération and thus destroyed the right to 
enforce it. 

The objection that the judgment in favor of the county and against 
the bank is erroneous because the court below would hâve had no juris- 
diction of an original action between them cannot be sustained. While 
no such action was maintainable in that court, the proceeding in bank- 
ruptcy was a proceeding in equity. The court below sitting in equity 
had plenary jurisdiction of the trustée and of his claim to recover the 
$16,000 of the bank, of the controversy between the trustée and the 
county concerning this chose in action which the trustée claimed, 
and of the trustée, the bank, and the county, each of whom had con- 
sented and requested that the court would détermine ail thi;ir claims 
which had relation to this subject-matter. Tlie power is conferred and 
the duty is imposed upon a court of equity which has acquired juris- 
dicdon of the subject-matter and of the parties to a controversy to con- 
sider and détermine ail the rights and claims of the parties relating to 
the subject-matter and to enter a decree that will finally détermine and 
enforce their rights against each other to the end that a multiplicity of 
suits may be avoided and litigation mav cease. liopkins v. Grimshaw, 
165 U. S. 342, 358, 17 Sup. Ct. 401, 41 L- Ed. 739; Sunflower Oil Co. 
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V. Wilson, 142 U. S. 313, 325, 13 Snp. Ct. 235, 35 L. Ed. 1025 ; Ward 
V. Todd, 103 U. S. 327, 329, 26 L. Ed. 339. 

The order that the bank pay the $16,000 to the county was within the 
jurisdiction of the court, the pétition for revision disclosed no error of 
law in the proceedings which culminated in this judgment, and the 
pétition is accordingly dismissed. 



BAGLEY y. GENERAL FIRE EXTINGUISHER CO. 
(Circuit Court of Appeals, Second Circuit. December 4, 190G.) 

No. 63. 

1. Salks— Implied Warbanty. 

Where an article Is ordered from a manufacturer for a partieular pur- 
pose, there is ordinarily an implied warranty tliat it will be lit for tbat 
purpose. 

[Ed. Noté. — For cases in point, see Cent. Dig. vol. 43, Saies, §§ 772, 773.] 

2. Same — Spécial Contkact. 

A contract for the Installation of a sprinkler System provided tliat ail 
the materials should be flrst-class, that ail work should be doue in a thor- 
ongh and workmaulike manner, and in conformity with the inipro^'ed risks 
commission standard for automatic sprinkler installation, and that no 
obligations other than set forth in the contract, and made a part of the 
proposai and acceptance, should be binding on eitber party. Hcld that, 
luider such contract, the manufacturer was iiot boimd by an implied war- 
ranty that the sprinkler System was suitable to the building in which it 
was installed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, §§ 759, 700.] 

3. JUDGMENTS — ReS JuDICATA. 

Flalntiffi's assigner contracted with défendant for the installation of a 
sprinkler System in a building, défendant agreeing to install a specitied 
System in a thorough and workmanlike manner, aud that ail the materi- 
als should be first-elass, but that no other obligations not specitied in the 
contract should be binding on either jiarty. After the System was installed 
and accepted, certain of the sprinkler heads, which were located under 
skylights, were caused to fuse by the direct rays of the sun, and the 
building was flooded, causing in.iury to the tenants, who brought suit 
against plaintiff's assigner therefor. Défendant was notifled to défend, 
but failed to do so. Hcld, that the construction of the installation con- 
tract was not an issue in such suits, and judgments recovered against 
plaintiff's assigner therein were not res judicata in a subséquent action 
against défendant. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ ]223, 
1224.] 

4. Sales— Installation of Spmnkleb System-— Defects— Evidence. 

Where, in an action for damages caused by alleged defects in a sprin- 
kler System installed in the Imilding of plaintiff's assignor by défendant, 
plaintiff claimed that défendant had failed to exercise reasonable eare 
to protect the sprinkler heads, located under slcyliglits, from fusing from 
oxposure to sunsliine alone, but there was also évidence that the sky- 
lights were equipped with ventilators for use in fair weather, winch were 
closed at the time the sprinkler heads under the skylights fused, which 
they would probably not hâve donc had the ventilators been open, the fact 
that the heads fused did not necessarily prove that the installation work 
was not done In a workmanlike mainier. 
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In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

H. B. Classon, for plaintifï in error. 
Peter B. Olney, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The plaintifï's assignors, hereinafter 
called the plaintifif, under the name of the estate of John J. Bagley, 
were the owners of certain land and a building thereon in the city of 
Détroit, in the state of Michigan. The défendant was a New York 
corporation, engaged in the business of manufacturing and instaUing 
automatic sprinklers. In May, 1896, the parties entered into a contract, 
which was as follows : 

"General Fire Extinguisher Company. 

"Chicago, 111., April 20, 1890. 

"Proposai for equipping the property of estate of .T. J. Bagley building, 19 
to 33 Larned St., Détroit, Mleh., with an iuiproved system of tire extinguisher 
apparatus. The work under tliis proposai consists in furuishiug and ereetlng 
a System of wet pipe Grinnell automatic sprinklers, includiug the necessary 
piping, &c. • * * Also such other materials and labor as are described 
and enumerated in the within spécifications. Ali the materials to be flrst- 
class, and ail work herein specified to be done in a thorougli and workman- 
like manner, and in conformlty with the Improved risks commission stand- 
ard for automatic sprinkler installation. It is agreed that space for materials 
and facilities for the prosecution of the work should be accorded on the prom- 
ises. * * * It is explicitly understood and agreed that no obligations other 
tban herein set forth and made a part of this proposai and acceptauce shall 
be binding upon either party. * * * Our priée for the work herein specified 
will be $4,800 (forty-eight hundred dollars). * * « 

"General Fire Extinguisher Company, 

"By B. W. Dawley, Dept. Agt. 

"We hereby accept the above proposai, and agrée to pay tlie General Fire 
Extinguisher Company as follows ; &c. » * * 

"[Signed] Estate of John J. Bagley." 

(Hère followed spécifications.) 

The défendant equipped said building with such a System, and the 
référée bas found that the materials furnished were first-class, and that 
the work was done in a thorough and workmanlike manner, and in con- 
formity with said risks commission's standard. The plan, showing 
sprinkler heads located in the skylights of said building-, and designat- 
ing ordinary heads intended to fuse at 155 degrees Fahrenheit, was 
shown to said commission and approved by it, and the System when 
installed was inspected apd approved by said commission, and in con- 
séquence thereof the Insurance rate was materially reduced. The 
sprinkler heads intended to fuse at 155 degrees were proper ones, and 
if sprinkler heads intended to fuse at 286 degrees had been placed 
in said skylights they would not hâve been approved by said commis- 
sion. 

The référée further found as follows : 

"Fifteenth. That thercafter, and on the fourth day of .Tuly, 1897, without 
the existence of any fire In the said buildings, the sprinkler heads, or certain 
of them, in the said skylights fused, melted, opened, and released the vvater 
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in certain of the pipes and tanlcs connected witli said sprinl^Ier heads, and fur- 
nished and erected by the défendant as à part of said System of autornatic 
sprinlilei's. 

"Sixteenth. That tlie reason tbe said sprinkler heads so fused, as aforesaid, 
was not beeause there were any defects in the materials used, or in the in- 
stallation aforesaid, or beeause the said sprinkler heads fused at a lesser de- 
gree of heat than that at whieh they were intended to fuse, and at which they 
were marked to fuse, but beeause of the extraordinary degree of heat in the 
skylights at the time of said fusing. 

"Seventeenth. That at the time of said fusing the température in the said 
skylights, at the time of the fusing point of said sprinkler heads, reached at 
least 155 degrees Fahrenheit ; that the sprinkler heads whieh so fused wer-e 
up to the standards for the sprinkler heads which were marked 155 degrees 
Fahrenheit, and that the said sprinkler heads did not fuse, as aforesaid, at 
lèsâ than 355 degrees Fahrenheit, the température at which they were intended 
and marked to fuse. 

"Kighteentli. That the extraordinary température in the said skylights at 
the time of said fusing was caused by the sun's rays shining through the sky- 
lights into tlie space whereiu the said sprinkler heads were located, and by 
laek of draughts of air in said skylights, and by reason of other and extraor- 
dinary physieal conditions in and about said skylights, and uone of saidcon- 
ditions were caused by the défendant, and ail of which were without the fault 
of the défendant. 

"Nineteentli. That beeause of the fusing of the sprinkler heads aforesaid 
and the opening of the same, and the release of the water thereby, considérable 
water flowed through the said building, and damaged certain stocks of goods 
and machinery wliich were therein," 

: The building at this time was in tlie possession of certain tenants, 
and actions were broug-ht by said tenants and their assignées in thé 
courts of tlie state of Michigan against this plaintifif to recover dam- 
ages caused by said flow of water. The plaintiff duly notified this de- 
fendant of the commencement of said actions, and requested it to dé- 
fend the same, but défendant did not défend, and judgments were ren- 
dered against this plaintiff in said actions, and the référée found that 
thèse judgments did not adjudicate the agreement in question herein, 
or the acts of défendant under said agreement, or the liability of this 
défendant to this plaintiff. 

Upon thèse facts the référée concluded that, as a matter of law, the 
défendant was not lialile for said damages : that the Michig-an jtidg- 
ments were not res adjudicata as to the négligence of this défendant in 
the performance of its contract, and therefore were not binding upon 
it in this action, and that this défendant discharged its whole obligation, 
which it had assumed in its contract, and owed no further duty to the 
plaintiff and bis assignors or the tenants in the building. 

It is admitted by counsel for plaintiff that there is no conflict in the 
évidence upon any material question of fact. The assignments of error 
challenge the correctness of the concUision o_f the referce : Kirst, that 
this défendant was not concluded by any fact adjudged in the Alichigan 
suits ; second, that the language of the contract, "that no obligations 
other than herein set forth * * * shall be binding upon eitlier 
party," prohibited any liability of the défendant upon any implied cov- 
enant or warranty ; and, third, that the défendant discharged its whole 
obligation which it had assumed under the contract, and owed no fur- 
ther duty to the plaintiiï or the tenants in the building, beeause it had 
installed and delivered under its contract a specifically designated ap- 
paratus. 
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The view which we hâve taken of the case dispenses us from the 
necessity of discussing the correctness of this third contention. >ior 
is it necessary to discuss the well-settled doctrine, repeatedly discussed 
and affirmed in this court, that where an article is ordered from a manu- 
facturer for a particular purpose, there is an implied warranty that it 
shall be fit for that purpose Cleveland Linseed Oil Co. v. A. P. 
Buchanan & Sons, 120 Fed. 90G, 57 C. C. A. 498, and cases cited. In 
the case at bar, even if we are bound by the findino; of the refcree that 
the work was done in a workmanhke manner and that tlie materials 
were first-class (a question to be hereafter discussed) and although it 
is adniitted that said work was done in conformity with the risks com- 
mission standard, we are not satisfied that the System was so installed 
as to be suitable for the purpose for which it was ordered, namcly. 
with heads which would fuse and permit the water to flow in case of 
fire, and would retain the water on ail other occasions ; and we do not 
wish to be understood as holding that if this were merely the ordinary 
contract of a manufacturer to furnish work and materials for a particu- 
lar purpose, the doctrine of an implied warranty of fitness would not 
be applicable. It does not appear that the owners of the building had 
any knowledge whatever as to the construction or installation of such 
a System. The work was in charge and under the control of the manu- 
facturera, to be prosecuted according to their judgment, subject only 
to the approval of the risks commission ; and it is urged with great 
force that they might hâve installed a safe apparatus, suitable for the 
purpose for which it was ordered, either by providing heads which 
would fuse at a higher température, or by protecting the heads fur- 
nished from the rays of the sun in the skylight, or by the adoption of 
other appropriate measures for guarding against such a disaster. But 
we are dealing hère with a contract which explicitly provides, in terms, 
"that no obligations other than herein set forth and made a part 
of this proposai and acceptance shall be binding upon either party," 
and we are therefore constrained to agrée with the référée that some 
substantial effect must be given to this provision, and that such effcct 
opérâtes to relieve défendant from liability. The natural and reason- 
able construction of the clause of the contract referred to above is 
that no warranties should be attached to the contract except those that 
were "set forth" in terms, and that, therefore, there was no implied 
warranty or stipulation of fitness on the part of the manufacturer. 

We are brought, then, to a considération of the effect of the Michi- 
gan judgment. Hère, again, in our opinion, the language of the pro- 
vision quoted above prevents us from giving to the Michigan judgment 
the effect which it might otherwise hâve had. The Michigan judgment 
was res adjudicata between the parties thereto that the owners of the 
building were bound to exercise ordinary care to furnish their tenants 
with an apparatus which was suitable and adapted for use in said 
building, and that such care had not been exercised.. We are not called 
upon to consider under what circurastances this adjudication would 
hâve been controlling as to the duty resting upon this défendant to- 
wards the owners of the building. It is clear that said judgments were 
not res adjudicata in the case at bar, bccause, upon the construction 
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which we are forced to give to the limiting clause quoted above, tlie 
défendant did not agrée to use ordinary care to furnish a suitable Sys- 
tem, but agreed only to furnish a certain System, and "ail the materials 
to be first-class, and ail work herein specified to be donc in a thorough 
and workmanlike manner, and in conformity with the improved risks 
commission standard for automatic sprinkler installation." No such 
agreement was in issue in the Michigan court, and therefore the judg- 
ment of said court i.'V-not res adjudicata in this action. 

Certain findings of fact by the référée are challenged, on the ground 
that the évidence is insufficient to sustain them. The exceptions to said 
findings, not disposed of by the considérations already suggested, 
may be summarized under the claim that the évidence fails to show that 
the work specified was donc in a thorough and workmanlike manner. 
In support of this contention it is claimed that it was not workmanlike 
to put 155 degree heads in the skylight without ascertaining the tempér- 
ature to which they might become heated by exposure to the rays of 
sunshine alone, and without taking reasonable care to protect the heads 
against fusing thereunder. But the évidence showed that in the 
skylight in the end of the building at Nos. 19 to 21 Larned street, where 
one of the heads fused, there were wooden doors for ventilation, oper- 
ated by swinging sashes, which were ordinarily closed in case of 
threatened storm and at night, and which were in fact closed at the tinie 
of the disaster. The évidence further showed that at the other end of 
the building at Nos. 31 to 33 Larned street, where the other head fused, 
Windows were inserted for ventilators. There is testimony to the effect 
that in the skylight between said two skylights there were no Windows, 
but, in view of the évidence as to the vidndows located in said two sky- 
lights, this would seem to be immaterial. It is further admitted that 
at the time of the accident the Windows in the skylight where there were 
any Windows were closed. 

In thèse circumstances we think the référée would hâve been justi- 
fied in holding that when the défendant installed the apparatus it had a 
right to assume that thèse ventilating windovifS would be made avail- 
able for the use for which they were intended at the time when such 
use was necessary or proper, and in view of the uncontradicted évi- 
dence that the installation was in accord with the usual practice in such 
buildings, and of the finding as to lack of draughts of air, we cannot 
say, merely because the heads fused on a hot day, when ail of said 
Windows were closed, that the work was not donc in a workmanlike 
manner. Furthermore, it appears that, as a part of the apparatus when 
it was installed, a gong was provided, the purpose of which was to ring 
the alarm in case of an accident to the sprinkler System, and that 
the gong sounded at the time of the accident, and that if a watchman 
had been on the premises at the time when the gong sounded the flow 
of water could hâve been turnéd ofï without serions damage. 

While it is argued that good workmanship requires some further meas- 
ures of pretection against the rays of the sun there is no évidence as 
to the use of any such protectors in said System, and while it is argued 
that défendant should bave used sprinkler heads intended to fuse 
only at a higher température, it appears that if the 286 degree sprinkler 
heads had been used the inspecter of the risks commission would hâve 



KERH y. GOLDSBOEOUGH. 289 

ordered them out, and that within the last few years défendant had 
made no sprinkler heads to fuse at any point between 155 and 286 
degrees. 

In thèse circumstances, inasmuch as it does net appear that the 
accident would hâve occurred if the ventilating Windows had been open, 
or that the damage would hâve resulted if there had been a watch- 
man on the premises, and as it appears that if heads intended to fuse 
at a higher température had been furnished they would not hâve been 
approved by the commission, we think there is sufficient évidence to 
support the finding of the référée as above. 

This case is one of great hardship. The disaster occurred through con- 
ditions and under circumstances not actually or naturally within the con- 
templation of the parties to the contract. Nevertheless, the défendant 
agreed to install a system which was intended, not only to discharge wa- 
ter in case of fire, but to retain the water under ail other circumstances, 
and the plaintiff, confiding in the réputation and expérience of the de- 
fendant, entrusted to it the plan and exécution of the work. It is 
therefore peculiarly a case in which a warranty of fitness would ordi- 
narily be implied. 

Bi:t we must not overlook the fact that a warranty is not "one of 
the esfential éléments of the contract, * * * but it it a collatéral 
undertaking, forming part of the contract bv the agreement of the 
parties, express or implied." Benjamin on Sales, § 610. Hère, by 
agreement of the parties, certain obligations were expressly set forth 
and warranted; ail other obligations not "herein set forth" were ex- 
cluded. 

The judgment is afïîrmed. 



KERR et al. v. GOLDSBOROUGH, Collector of Internai Revenue. 

(Circuit Court of Appeals, Fourth Circuit. Noveniber 8, 1906.) 

Xo. 6G.5. 

IntebnaI/ Revenue— Legact Tax— IjTneal Issue— Adopted Ohildeen. 

Art Gong. June 13, 1898, c. 448. 30 Stat. 448 fU. S. Comp. St 1901, p. 
22861. as amended by Art Mardi 2, 1901, e. 800, 31 Stat. 938 [U. S. Comp. 
St. 1901, p. 2286], imposing a succession tax, classified legatees and dis- 
tributees with référence to their degree of blood relatlonship to the de- 
ceased, and regulated the taxes accordingly. In the flrst class were placed 
the lineal issue or lineal ancestor, brother or sister of the décèdent; in 
the second the descendants of a brother or sister ; in the third the brother 
or sister of the father or mother or a descendant ; in the fourth class, the 
brother or sister of the grandfather or grandmother or a descendant; 
and in the flfth ail beneficiaries fouûd to be in any other degree of col- 
latéral consanguinity, or who may be a stranger in blood to the person 
dying seised of the property. Held, tlîat an adopted child, though under 
the laws of the state entitled to ail the rights of helrship of a child born 
in lawful wedlock, was not a "lineal issue" within the flrst class, but was 
a stranger in blood within the flfth class. 

In Error to the Circuit Court of the United States for the District of 
Maryland. 

150 F.— 19 
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j. Althens Johnson (EHwood O. Wâgenhorst, on briefs), for plàin- 
tiffs in error. 

John C. Rose, U. S. Atty. (Morris A. Soper, Asst. U. S. Atty., on 
"biriefs), for défendant in error. 

Éefore GOFF andPRlTCHARD, Circuit Judges, and WADDIIvIv, 
District Judge. 

GOFF, Circuit Judge. The plaintiffs in error instituted this action 
in the court below for the purpose of recovering from tlie défendant in 
error a certain sum of money, paid by them under protest, as executors 
of the will of the late John Sherman. The déclaration states that Mary 
Sherman McCallum, who was tlie adopted daughter of the said John 
Sherman, and a legatee under his will, was entitled to receive from said 
estate the sum of $90,044.39, and that the same was liable to the legacy 
or succession tax imposed by the Act Gong. June 13, 1898, c. 448, 30 
Stat. 448 [U. S. Comp. St. 1901, p. 2286], as amended March 2, 1901, 
c. 806, 31 Stat. 938 [U. S. Comp. St. 1901, p. 2286] ; that the défendant 
below, the collector of internai revenue, claimed that such sum was 
liable to be taxed at the rate of $7.50 per $100, for the reason that the 
said legatee was a stranger in blood to the décèdent. The executors 
insisted that the tax should be assessed at the rate of $1.12^ per $100, 
the rate provided for by said législation for one whose légal relationship 
to the décèdent was that of a cliild begotten in lawful wedlock. The 
executors paid under protest the tax as claimed by the collector, and 
then brought this suit to recover the différence between the amount of 
the tax at $7.50 per $100 and at $1.12>4 per $100, the sum of $5,740.33. 
The déclaration allèges that Mary Sherman McCallum, for whose use 
this suit was prosecuted — whose original name was Kate Rochford — • 
was when a child under nine years of âge legally adopted by John Sher- 
man and his wife as their child ; that the decree of adoption declared 
that from its date, the 21st of August, 1876, the said child be to ail 
légal intents and purposes the child of John Sherman and his wife ; 
fhat under the law of the state of Ohio it was provided that a child 
so adopted, shall be to ail intents and purposes the child and légal heir 
of the person so adopting him or her, entitled to ail the rights and 
privilèges, and subject to ail the obligations of a çhild of such person 
begotten in lawful wedlock. The court below sustained a demurrer 
to the déclaration, and from the judgment entered the plaintiffs below 
sued out this writ of error. 

The court below sustained the demurrer on the ground that thé Con- 
gress had made blood relationship the standard by which to détermine 
the rate of tax to which legacies or distributive shares were to be 
subject. The act of Congress classified the legatees and distributees 
with référence to their degree of blood relationship' to the deceased, 
'and regulated the taxes to be imposed upon legacies and distributive 
shares accordingly. In the first class were placed those persons who are 
found to be the lineal issue or lineal ancestor, brother or sister of the dé- 
cèdent. In the second class are the descendants of a brother or sister 
of the person dying possessed of property. The third class includes 
those who may be the brother or sister of the father or mother, or a 
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descendant of a brother or sister of the father or mother, The brother 
or sister of the grandfather or grandmother, or a descendant of a 
brother or sister of the grandfather or grandmother, constitutes the 
fourth class. Ail beneficiaries found to be in any other degree of col- 
latéral consanguinity than before stated, or who may be a stranger in 
blood to the person who died owning the property, or ivho may 
be a body politic or corporate, are placed within the fifth class. 
Plaintifïs in error insist that the court below erred in holding that 
for the purpose of assessing the legacy tax imposed by sàid act of 
Congress the legacy of Mary Sherman McCallum came under class 
5 of the classification of persons made in section 29 of that act, instead 
of class 1. 

It is beyond question that the late Senator Sherman regarded Mrs. 
McCallum as his daughter; that he always referred to her and treated 
her as such. It is true that under the law of the state of Ohio — the 
State where she was adopted — she was to ail intents and purposes his 
child and légal heir, entitled to ail his rights and subject to ail of his 
obligations, the same as if she had been by him begotten in lawful 
wedlock. But was she not nevertheless a stranger to him in blood? 
A child adopted under the provisions of the laws of a state is given 
the right to inherit, but that does not make such child the son or the 
daughter in fact of those so adopting. Is not such child after the de- 
cree of adoption as much a stranger to the blood as ever? The Con- 
gress in the light of the construction that had been given the adoption 
and inheritance tax laws of the différent states passed the law we now 
consider, and declared that blood relationship, and not the relationship 
existing by opération of law, should be the real test of the grade and 
amount of the tax. The language of the act is clear, and we think 
was used expressly for the purpose of establishing a uniform System 
throughout the United States, applicable to inheritance taxes, inde- 
pendent of the statutes, and décisions of the states. That the Congress 
had the right to so legislate must be conceded ; and it is our duty to 
déclare the law as it is written without questioning either its vvisdom 
or propriety. We cannot agrée with the contention that the words 
"lineal issue" include children by adoption. Reaching that conclusion, 
it follows that the assignraents of error are without merit. 

There is no error. 

Affirmed. 

NOTE. — The following Is tlie opinion of Morris, District Judge, on sustaln- 
Ing demurrer: 

MOimiS, District Judge. Under tlie will of tlie late Joh]i Slicnnan, his 
adopted daughter, Mary Slierman McCailiim, becanie entitled in tbe j-ear l'.WO 
to receive from his e.xecutors the snm of .*!X).044.:i!> In inoney, wt]ich suni was 
subject to the legacy or succession tax imposed by the acts of Congress. 

The United States internai revenue olticers assessed tlie tax at $7.50 per 
$100, the rate providedi by the act of Congress for strangers in blood to the 
décèdent, and the tax assessed atnounlcd to $(],7',3.32. The executors paid 
this assessnient under protest, elainiing that the tax should be assessed at 
$1.12% per $100, the rate provided by the act of Congress for oue whose 
légal relationship to the décèdent was that of a child. 

The cxecutoi's were fnvvi-d under protest to pny, and did ou N'oveinbor 
1, 1903, par the amount (Icmanded. and now sue the collector to re<'over l)a('k 
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the sum of $5,740.33, belng the excess claimed by them to hâve been er- 
roneously exacted. 

John Sherman and Cecelia Stewart Sherman, his wife, resided in Ohio, 
and by decree of court adopted Mrs. Callum ni her early childhood, then by 
name Kate Kochford, an orphan whose parents were both deceased, and they 
Iiad her name changed to Mary Stewart Sherman. From the date of the decree, 
August 21, ]8Î0, this adopted child was treated and cared for by Mr. and 
Mrs. Sherman In ail respects as their daughter, and in Mr. Sherman's will 
he refers to her as "my daughter," "my daughter Mary," and in a codlcil 
to his will, she having in the meantime marriedl, he speaks of her as "my 
daughter" and mentions by name her two children, John Sherman McCallum 
and Cecelia Stewart McOallum. By the law of Ohio under which the adop- 
tion was decreed the probate court which entered the decree was glven au- 
thority upon the pétition of any husband and wife, other requireœents being 
complied with, and upon being satisfied of the fitness and propriety of sucli 
adoption, to malce au order "deolaring tliat froni that date such child to 
aD légal intents and purposes is the child of the petitioner and that its name 
is changed." 

By the Revised Statutes of Ohio for 1906 It is further provided (section 
3140) : "The natural parents shall by such order be divested of ail légal 
rights and obligations in respect to the child,. and the child be free from ail 
légal obligations of obédience in respect to tlieui. Such child shall be to ail 
Intents and purposes the child and légal lieir of the person so adopting him 
or her, entitled to ail the rights and privilèges and subject to ail the obliga- 
tions of a child of such person begotten in lawful wedlock." By virtue of 
this law of Ohio and of the decree or order of adoption passed under it 
the plaintiiïs now claim that for the purposes of the assessment of the suc- 
cession tax Mrs. McCallum la to be regardted as the lawful child and direct 
heir of the testator. 

The acts of Congress in fixing the rate of tax and classifying those subject to 
it do not mention children nor parents eo nomine, and, even if they did, un- 
der similar statutes in New York and Pennsjdvania the word "children" bas 
been expressly held not to include children by adoption. In re Mary B. Miller, 
110 N. Y. 210-221, 18 N. B. 139; Commonwealth v. Nancrede, 32 Pa. 389. 

In the acts of Congress the language describing the first class, in which 
it is claimed by the plaiutiffs that Mrs. McCallum is to be placed, is as fol- 
lows (Act Jnne 13. 1898. c. 448. § 29, 30 Star. 404 [U. S. Comp. St. 1901, p. 
2307]. as amended Act ]\Iarch 2. 1901, c. 80G, § 10, 31 Stat. .946 [U. S. Oomp. 
St. 1901, p. 2307]) : "First. Where the person or persons entitled to any 
bénéficiai interest in such property sliall be the lineal issue or lineal an- 
cestor, brotber or sister to the i>erson who died possessed of sucli property 
as aforesaid-, the rate of seventy-five cents for each and every $100 of the 
olear value of such interest in such property." Those to be placed in the 
second, third, and fourtb classes are described as descendants of brotber 
or sister, brotber or sister of the father or mother. or a descendant of a 
brotber or sister of the father or mother, or the brotber or sister of the grand- 
father or grandmother, or a descendant of the brother or sister of the grand- 
father or grandmother. 

The flfth class. which is the class in which tbe collector placed Mrs. Mc- 
Callum, is described as follows : "Fiftb. Where the person or persons en- 
titled to any bénéficiai interest in such property shall be in any other degree 
of collatéral consanguinity than is hereinbefore stated or shall be a stranger 
in blood to the person who diea possessed as aforesaid, or shall be a body 
politic or corporation, at the rate of $5.00 for each and every hundred dol- 
lars of the elear value of such interest: provided that ail legacies or' prop- 
erty passing by will or by the laws of any state or territory to hnsband 
or wife of tbe person who dies possessed as aforesaid, shall be exempt from 
tax or duty." The act then provides that where the araount of property 
shall exceed $25,000 tbe rate of tax shall be increased 50 per cent., which 
in tiiis case makes the $5 per $100 equal $7.50 per $100. 

It is to be obsei-A'ed that ail the classifications are by blood relationsbin, 
and that it is the degree of consanguinity to the person who died which 
régulâtes the tax, and that ail persons more remote in consanguinity 
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than those enunieruted, and strangers to the blood, are put in tlie flftli 
class. 

The ouly persons ailmitted to tbe flrst elass are the liueal Issue or lineal 
aiicestor, or brother or sister of the person who died possessed ot the prop- 
erty. It seems to me toc dear to be disputed that Mrs. McCalIum was not 
the lineal issue of Mr. Sberman, but that she was a stranger in blood to him. 

Législation may give to one who is adopted iUl the légal rights of a child, 
but no Législature eau uiake such au one the lineal iss-ue of anotber If in 
fact a stranger to his blood. 

ïbe demurrer will be sustalned. 



BEATÏY et al. v. ANIJERSEN COAL MINING CO. et al. 

In re BEATTY et al. 
(Circuit Court of Appeals, First Circuit. November 15, lOOC.) 

No. oca 

Bankkuptcy— Pboceedings on Invoi.tjntary Pétition Because of Eeceiver- 

SIIIP. 

A recei^'er was put in charge of the assets of the appellants by the su- 
perior court of the state of Massachusetts, and the appellants were after- 
wards adjudgcd bankrupts on an involuntary i)etition, alleging that tbis 
action of the superior court was because of their insolvency. The pro- 
ceedings in tlie superior court were on a bill in equity, which alleged in- 
solvency as a ground for a receivership and- also otber grounds in addi- 
tion thereto. The decree in the superior court recited that the défendants 
there, now the appellants, appeared by counsel and consentcd to the ap- 
pointment of a receiver. The decree appointing tlie reeeiver did not set 
ont specifically the grounds for the action of the superior court. The su- 
Ijerior court is a court of gênerai equity jurisdiction, so that, if it exceed- 
ed its iurisdiction in the particular involved hère, the excess was reme- 
diable only by appeal, and did not render its proceedings void. Held that, 
as the statutes of bankruptcy are practical statutes, they were satisfled in 
the particulars invoîved hère, inasmucb as the superior court did in fact 
appoint a receiyer on a bill asking for the receivership on tbe ground of 
insolvency, and for other reasons, although it did not appear by the record 
that tlie insolvency was the sole reason which moved the state tribunal to 
appoint a receiver. 

[Ed. Note. — l'\)r cases in jioint, see Cent. Dig. vol. C, Bankruptcy, §§ 
82, 84.1 

Appeal from tlie District Court of the United States for the District 
of Massachusetts. 

Walter Coulson (Coulson & Murphy, on the brief), for appellants. 
Henry W. Beal, for appellees. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. In this case the appellants formed a co- 
partnership, located and doing business in the district of Massachu- 
setts, and were adjudged involuntary bankrupts under clause 4 of sec- 
tion 3 of the act of July 1, 1898 (30 Stat. 546, c. 541 [U. S. Comp. St. 
1901, p. 3422]), amended by the act of February 5, 1903 (32 Stat. 
797, c. 487, § 2 [U. S. Comp. St. Supp. 1905, p. G83]), to read as 
follows : 
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"Or (4) made a gênerai assignment for the benefit of his creditors, or, belng 
insolvent, applied for a reeeiver or trustée for his property, or because of iu- 
solvency a reeeiver or trustée bas been put in charge of his property r.nder tlie 
laws of a State, or of a territory, or of the United States." 

The copartnership appealed to us. The grouiid of the adjudication 
was that, because of insolvency, a reeeiver had been put in charge of its 
property. The proceedings on which the pétition in bankruptcy was 
based were in the superior court of the state of Massachusetts as 
follows : 

"Bill of Complaint. 

"To the Honorable the Justices of the Superior Court, witbin and for the 
County of Essex : 

"RespectfuUy represents Edwin H. Buzzell, of said' Boston, lumber mer- 
chant, that he brings thls, his blll of complaint, in belmlf of himself and such 
otber creditors of the défendants as may become parties liereto, and thereupoii 
complalns and avers: 

"(1) That the sald défendants are indebted to the said plaintifE in tUe sum 
of seventy-two and twenty-two one-hundredths dollars for merchandise sold 
and delivered by the said plaintiff to the said défendants. 

"(2) That the said plaintiff is iufonned and believes that said défendants owe 
large sunis of money to other parties and are unable to meet their obligations 
as they become due, and are, in fact, insolvent. 

"(3) That the respondents are coal and wood merehants heretofore doing 
business in Lawrence and Andover, Massachusetts, and bave property to the 
amount of about two thousand dollars available for the payment of debts of 
the respondents. which amoùnt to about eight thousand dollars. 

"(4) That on or about the fifth day of February, 1006, the Davis Coal & Coke 
Company of Boston, Massachusetts, placed an attachnient on ail their stock in 
trade, fixtures, and other assets, and the debtors bave been unable to dis- 
solve said attachment; and that said Davis Coal & Coke Company bave peti- 
tioned the attaching officer to sell the bulk of the goods held by hlm on at- 
tachment, on the grounds that they are of a perishable nature, or cannot be 
kept without disproportionate expense, and that in pursuance of said pétition 
a large portion of said goods were sold on Jlarch 7, V.MX. 

"(.")) That the expense now being incurred in relation to the assets of the 
défendants is wholly disproportionate to the total amount of said assets. and 
said assets are being wasted and depreciated without benefit to any créditer. 

"(G) That there does not seera to be any prospect of the défendants meeting 
their oi)ligations and continuing the business of the copartnership, and in fact 
the défendants liave practically uliandoned their business, and there is no one 
to look after nnd care for the snnie. 

"(7) That if your petitioner and the other creditors proeeed at luw against 
the défendants, there will be a great multiplieity of suits and mucli wasteful 
expense without a fair division of the assets. 

"(8) Your petitioner is informed and believes, nnd therefore avers, that the 
title to certain assets of the défendants is in dispute, and they are claimed by 
différent parties. 

"(0) Tliat no act of bankru]itey under tlie national bankruptcy act bas been 
commiticd by the défendants wliicli will enable your petitioner or ntber credit- 
ors at tlie présent tiine to pétition tlieui Into bankruptcy : and thnt the peti- 
tioner is unable to tal^e advantage of the insolvency law owiug to its suspen- 
sion by the bankruptcy act. 

"Wherefore your plaintiff prays as follows: 

"(a) That a reeeiver may be nppointed to take possession of ail the assets 
of the said défendants, to tvmtinne tlie business of the said défendants during 
such period as may be n«cessary to economically dispose of the saine, to cou- 
vert the assets into cash, to collect the debts and distribnto the pi-oce.>ds iir» 
rata aniong the creditors of the said détendants. 

"(b) And for such otber relief as the court may deein nieot. 

"Edwin II. Buzzell." 
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"Decree Appointing Recelver. 

"The above cause came on to be heard at tbis time, upon the application for 
a rceeiver, anrl tliereupoii, défendants baying appeared by counsel aud consent- 
ing tbereto, upou a considération tlieroof, It is ordered and decreed that Stan- 
ley W. C. Dowuey, of Iios<ton, ilassachiisctts, be, aud he hereby is, apijointod 
reueiver of tJje projierty, nionej's, dcltts and elîects of every nature and kind 
of or belonaiii}; to tlio partuership mentioned in tlie bill, and he is directed, an- 
tborized and eni])o\vored to collect, get in and talvo charge of ail and singular 
thoi'eof, and to bold tbe same subjcct to tUe furtlier order of the court. 

"Aud said défendants, David Beatty and Louis H. Beatty, and each of tliem, 
are herol)y requii'cd aud ordered to deliver to said rceeiver ail the nioney, 
stock in trade. effeets aud property of pvery kind aud nature bcloaçina; to said 
])artnêrship, in their Iiands, possession o" control, togetiicr with ail the books, 
(l'oeds, doeumeuts, voucliers aud papers rolating tbereto. 

"And said defcudauts, David Bcatry and Louis H. Beatt}', aud eiich of them, 
are herehy rcstrained and enjoined froui collocting auy of tbo debts of said 
])artuership, aud from usiug. spendiug. injuriug, couye.ying away, transfer- 
ring, selliug, or In auy manner disposing of or oncumbering, auy of tbe ef- 
feets or property aforesaid, except to dcli^er tliem into the bands of said re- 
celver. 

"And said David Beatty and Louis II. Beatty. aud each of tbeni, are herehy 
reqnired to make, exécute, and deliver to said receiver auy of the convey- 
ances, instruments, and transfers in writing which he sball reasouably be ad- 
visod to be necessary or proper to bave elïectually vested lu bim auy part of 
the effeets or property of said partnership. 

"And said receii-er is directed to continue tbe business of said défendants 
during sucli period as nuiy be uocessary to economically dispose of tbe same, 
and to dispose of tbe business and partnership assets, to cwuvert the same 
into cash, and thereafter to distribute the procoeds for the payment of debts 
subject to tbe further order of this court. 

"And said receiver is required to file in the office of the clerk of this court, 
witbin tbirty days from tbe date of this decree, uuder oath, an Inventory of ail 
and singular said property, togetber with a list of tbe creditors of said part- 
nership, so far as he may be able to ascertaiu the same, and from time to time 
to make report to the court of bis doings uuder this decree. 

"Aud said receiver, before entering uixin the performance of bis duties under 
tbis decree, sball give a good and sufïicient bond, in form running to tbe Treas- 
urer and Receiver General of tbe commonwealth of Massachusetts, for the 
faithful performance of his duties, in the pénal sum of two thousand dollars, 
to be approved by the court; and either of the parties or said receiver may ap- 
ply to the court from time to time for such further directions, orders, or de- 
crces as may be necessary. 

"Bv the Court : Henry E. Bellew, Assistant Clerk. 

"March 2S, 1000." 

As the statiites of bankruptcy are to hâve an honest and practical 
interprétation, we are not to inject into what we hâve quoted there- 
from such phraseology as would reqtiire that the cause of the receiver- 
ship need be solely insolvency. If insolvency, either as a distinct 
ground of proceeding or as coupled viàth othcrs, was one of the sub- 
stantial rcasons for the appointment of the receiver, the case would 
corne within the reasonable construction of the statute. The same 
Une of reasoning disposes of a proposition which has bcen strongly 
urged on us, to the cffect that the superior court, under the local ru'cs 
administered in Massachusetts, had no jurisdiction to appoint a re- 
ceiver on account of insolvency. The superior court is a court of 
gênerai equity jurisdiction; and, if it exceeded its jurisdiction in the 
particular mentioned, the excess would be of the kind remediable only 
b}' appeal, and would not render its proccedings void. Such being the 
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fact, and the statutes of bankruptcy being practical statutes, we hâve no 
doubt they are satisfied if the superior court did in fact appoint a re- 
ceiver on the ground of insolvency, either as the sole ground of its 
proceeding or in a mixed case under the circumstances whicli we liave 
explained. * 

The record fails to show specifically the reasons acted on by the 
superior court as justifying the appointment of the receiver. In view 
of the fact that both parties consented, it would not necessarily be ex- 
pected that the court would formulate any spécifie views in référence 
thereto; and certainly not that the record would show any express 
statement of such views even if they had been formulated in the 
judicial mind. Whether or not there might be any difhcuity if we had 
only a bare record giving the bill and the appointment of a receiver, 
there is none in view of the fact that the proceeding was expressly by 
the consent of the copartnership in question. This consent, of course, 
validated ail the allégations in the bill of complaint in the superior 
court, and it also relieved that court froni considering very particular- 
ly any one of them. Consequently, looking at the practical applica- 
tion of the statutes in bankruptcy, as we hâve explained them, we 
are compelled to assume that the superior court acted on the bill as a 
whole ; so that, inasmuch as allégations of insolvency were twice made 
formai and positive portions thereof, the adjudication by that court 
must be held to come within the act of 1903, as we bave explained it. 

We will add that, inasmuch as the ninth paragraph of the bill of 
complaint in the superior court alleged especially the fact that the 
petitioner was unable to proceed under the state insolvency laws, it 
emphasized the construction which we give the proceedings ; and 
that construction is further emphasized by the additional fact that 
the prayer for relief is especially appropriate to actions taken for 
winding up insolvent estâtes. However, it must not bc understood 
that our références to paragraph 9 and to the prayer of the bill are 
deemed by us essential to the case. It also must be understood that 
we do not mean to hold that the resuit would not bave been the same 
even if it had not appeared that the proceedings in the superior court 
were with the consent of the copartnership involved. We are ruling 
only on the case as we hâve stated it; and therefore we add in con- 
clusion that none of the décisions cited before us are substantially in 
point, and it may be that no case which comes later will be strictly 
analogous to the one at bar. Moss Nat. Bank v. Arend (C. C. A.) 
146 Fed. 351, decided by the Circuit Court of Appeals for the Sixth 
Circuit, which came to hand after the draft of this opinion was made, 
is so easily distinguished from the case at bar that we need not com- 
ment on it. 

The decree of the District Court is affirmcd, and the appellees re- 
cover their costs of appeal. 

NOTE. — The following is the opinion of Dodge, District .Tuilgc, ou quos- 
tion of ad.)udiciition : 

DODGK, District Judge. Two acts of Iwnlcniptcy are alleged in the pétition : 
(1) That the alleged banknipts, being insolvent, applied for a .receiver for their 
property ; (2) that a receiver had been i)ut iu charge of their property under tha 
laws of Massachusetts. 
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Under a référence to ascertain the façts, the référée bas reported that the 
first aet of bankruptcy alleged was not eommitted. I bave no doubt that this 
finding is right, and it is sustained. 

The référée has further reported that the alleged bankrupts were insolvent 
on March 23, 1900. There is no dispute that on that day a receiver was ap- 
pointed by the Massachusetts superior court, in a suit in equity, brought by 
Rdwin H. Buzzell against them, and was directed to take charge of ail their 
property. There is no dispute that they were insolvent, as the référée flnds, 
when this deeree was made. The référée also finds that the receiver was put 
in charge of their property beeause of insolvency, and that the second aet of 
banlcruptcy has thus been oommitteri. The question remaining to be decided 
by tlie court is whether or not this conclusion was warranted by the évidence. 

The bill in equity above referred to alleged that the coniplainant was a cred- 
itor of the aileged bankrupts ; that they owed large sunis of money to other 
parties, were unable to meet their obligations as they became due, and were, 
in faet, insolvent ; that they owned property to the àmount of about $2,000 
available for the paynient of their debts; and that tlieir debts amounted to 
ubout $8,000. It further alleged that an attaclnnent had been placed upon 
ail their property whioli they were unable to dissolve ; that the attaching cred- 
itor had petitioned for a sale of raost of the goods attached as perisliable ; that 
a large proportion thereof liad been sold ; that the assets were being wasted 
and depreciated by disproportionate expense tlien being incurred in relation to 
them ; that the alleged banljrupts liad abandoned their business, leaving no 
one to look after it ; that there was danger of a niultiplieity of suits against 
them, involving wasteful expense witliout fair division of the assets ; that 
the title to part of the assets was disputed ; and that no aet of banltruptcy 
had been eommitted, so that tlie creditors could not avail tliemselves of the 
bankruptcy aet. 

The prayer of the bill was that a receiver miglit be appointed to take pos- 
session of the alleged banicrupt's property, and continue tlieir business until 
the property could be economieally disposed of, to couvert it into cash, to col- 
lect the debts, and to distribute the proeeeds rat.'ibly among the creditors ; 
also for such otlier relief as the coxirt might deem uieet. 

The deeree appointing the receiver recited that tlie alleged banlcrupts ap- 
peared and conseuted to the appointment. It did not further recite any reasons 
for making tlie appointment, and the grounds ui)on which the court acted in 
making it must therefore be ascertalned from the bill ; no further pleadiugs ap- 
pearing to bave been before the court. 

ïhe bill in uiy opinion sudiciently alleged the insolvency of the alleged banl^- 
rupts. In vlew of their appearance and consent to the deeree, the alleged 
bankrupts are to be regarded as having adniitted their Insolvency for the pur- 
poses of the deeree to wliich they consonted. Their undîsimted insolvency was 
therefore one of the facts upon considération of wbich the court made its de- 
eree. It was not the sole ground of the deeree. Had the bill nsked for a receiver 
upon the ground of insolvency aloue, it seems that under tlie laws of Massa- 
chusetts the court would not hâve been authorized to make tbe appointment. 
Falmouth Bank v. Cape Cod Ship Canal Co., KKî Mass. 551, 5()!», 44 N. B. ul7. 
But that it was one of the grounds upon which the deeree was made I see no 
reason to doubt, nor that it was a necessai'y ground, without which the ap- 
pointment would not bave been made. Without tlie allégation of insolvency 
the bill could hardly bave been said to state a case for équitable relief. There- 
fore I think the référée was riglit in holding that the receivership was estab- 
lished "beeause of lusolvencj'" witliin the meaning of section 3a (4) of the 
bankruptcv aet (Aet July 1, 1898, c. 541. 30 Stat. 546 [U. S. Comp. St. 1901, p. 
3422]), as amended in 1903 (Aet Feli 5, 1903, c. 487, 32 Stat. 79T [U. S. Comp. 
St Supp. 1005, p. 683]). The référée has eited nearly ail the cases in which the 
language there used to detine the aet of bankruptcy in question has been dis- 
cussed or construed. With tlie view which lie has taken of them 1 agrée, and 
I flnd nothing in theni which requires a différent conclusion from that which 
ho has reached. Zugalla v. Mercantile Agency, 142 Fed. 927, 74 C. C. A. 97, 
published apparently since tbe referee's report was préparée), was a case 
vvhere a temporary receiver had been appointed ex parte upon a bill charging 
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insolVency, before the existence of insolveucy had been determlned, and pend- 
ing a hearing upon the question of its existence; It was there beldi tliat tlie 
appointment had not been made "because of insolvency;" But in the présent 
case there had been no controversy and there was to be none, elther in regard 
to the existence of the alleged insolvency or in regard to the appointment of 
the reeciver, and tiie receiver was authorized hy tlie Uecree not merely to pré- 
serve the status of the property pending a hearing, but to dispose of it and 
distribute the proceeds arnong the creditors. 
Adjudication orUered. 



JONES & LAUGIILIN STEEL CO. v. MOXONGAHELA & 

WESTERN DREDGING CO. 

(Circuit Court of Appeals, Third Circuit. January 21, 19OT.) 

No. 30. 

roxTKACTS-— Construction— WiiEs Question for Jurt. 

The construction of a written eontraet for dredglng wliioh was ani!)igu- 

ous in respect to the extent of the worlc to be donc tliereunder, rendering 

it necessary to resort to extrinsic évidence, was a. question for the jury. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 11, Contracts, §§ 707- 

770.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion belovv, see 144 Fed. 312. 

George C. Wilson and Burleigh, Gray & Challener, for plaintiff 
in error. 

Reed, Smitli, Shaw & Beal, Charles Gulentz, and David A. Reed, 
for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

LANNIXG, District Judge. This case involves the construction 
of a eontraet entered into July 23, 1904, by the défendant in error, 
the plaintiflf belovv, and the plaintifï in error, the défendant below. 
The défendant owns and opérâtes coke ovens on the right bank of the 
Monongahela river, at or near Pittsburgh, Pa. Previous to 1902 it 
had deposited refuse materials on the bank of the river and out into 
the river to such an extent as to interfère with navigation. It had also 
erected some coke ovens on the bank thus made. On Mardi 24, 1902, 
the défendant made application to the Secretary of War for a modifi- 
cation of the harbor line of the river according to a plan accompanying 
the application. The United States engin eer at Pittsburgh, who had 
charge of the matter, suggested a line différent from the one described 
in the defendant's plan, and the défendant by a letter dated July 3, 
1902, agreed to the one so suggested, saying: 

"If the line suggested liy you is approved, we will agrée within two years 
from the date of such approval to reinove tlie niaterial ])laced by us in the river 
at our lower blocli of t:o\ie ovens on the riverward side of the line you hâve 
suggested and above the speeified ^5lope. As this work will necessitate the 
removal of some of our coke ovens, we do not feel tliat we sbould undertake 
to do it in a shorter tlme on account of the difflculty in getting coutractors to 
build the ovens to talie the place of those that will be destroyed." 
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The suggested harbor line was approved by the Secretary of War 
on August 15, 1902. On April 30, 1904, the United States engineer 
wrote to the défendant, reminding it of its agreenient of July 3, 1902, 
and saying: 

"Tlie time limit will expire August 15th next. Tliis office is of the opinion 
that tlie time remaining to do tliis worli is not more tlian sufficient witbin 
wtiicli the work can be done, and consequently tlie worli shouUl be promptly 
started." 

Thereafter the défendant entered into negotiations with the plain- 

tiff, which resulted in the following proposition from the plaintiff to 

the défendant: 

"July 22, 1904. 

"Jones & Laugblin Steel Company, Pittsbuvgb, Pa. — Dear Sirs: Keferring 
to the matter of the dredging which you désire to bave done uear your coke 
ovens in the First Pool, Monongahela river, as shown to our Mr. Smoot by your 
Mr. Williams, vve beg to make you the following proposition : We will dredge, 
take away and dispose of material dredgcd. for the sum of .$1.25 per cubic 
yard, scow measurement. This includes blasting of bauk where necessary 
and ail labor and expense in connection with this work, which we understand 
is to be done in accordance with govenunent spécifications. We are ready to 
begin this work on the morning of the 28th instant. We agrée to protect you 
and save you harmiess from any damage to property or any claims from ac- 
cident to or loss of life of any of our or your emplyees, caused by négligence 
on our part. Figuring on the number of yards as stated to our Mr. Smoot, 
we can complète this work witbin tbirty (30) days after date of heginning. As 
to the matter of scow measurement, we would like to hâve your engineer in 
charge agrée upon the measurement of the scows each day with the man in 
charge of the dredge or dredges placed on this work by our conipany. 

"Yours very truly, Jlonongahela & Western Dredsinp; Company, 

"W. T. Smoot, Vice Président." 

The défendant accepted this proposition and the plaintifï did its 
work under the contract thus made. The only spécifications of the 
government then in existence were the spécifications approved on 
August 15, 1902. On July 29, 1904, the day after the plaintiff had 
commenced its work, the défendant applied to the United States engi- 
neer for a modification of the slope of the bank along the harbor line, 
saying : 

"We find that the adopted harbor line slope of 1 on 3 is unsuitable to our us(; 
of the harbor. The more nearly vertical this slope is the better it is for our 
use. Ail material from the river and to it is handled by machincry, and the 
nearer such machinery is to the water the better. We therefore respectfully 
request that a change in the harbor line slope be authorlzed as foUows : The 
foot of the slope at pool fnll surface to reniain the same as now established, 
viz., 42 ft., from the harbor Une. From i>oint I to point II, as shown on map 
herewith, the slope to make an angle of 05 degrees with horizontal plane and 
extend to top of bank ; above I and below II, this slope to gradually change 
into the présent established slope in any reasonable manner you m'ay think 
proper. This change of harbor line slope would change in no way the pool 
width of the Monongahela river. It would bring the top of the banii doser to 
the river and thereby facilitate our use of the stream, and would at the same 
time save to this company about 100 coke ovens worth about .$1,000.00 apiece." 

This application was forwarded to the chief of engineers, United 
States army, at Washington, on August 6, 1904, with the following 
recommendation by the United States engineer at Pittsburgh : 

"I recommend that the .Jones & Laughlin Steel Co. be authorized to sub- 
stitute between points I and II, as shown on accompanying map, a bank slope 
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ot 65 degrees for the si ope of 1 on 3 as now establislied, with transition slopes 
above and below said place as deseribed on tlie map." 

The chief of engineers approved the recommendation on Atigust 
lOth, and on August 22d the Secretary of War granted permission 
to the défendant "to substitute a bank slope of 65 degrees for the slope 
of 1 on 3 as now established, with transition slopes above and below, 
on the right bank of the Monongahela river about four miles above 
its motith, Pittsbnrgh harbor, Pa., between the points marked I and II 
on map attached hereto." Point I was the beginning of the slope at 
the top of the bank, and point II was in the slope at the surface of the 
river at pool full. 

The disputed point between the parties is whether, by the contract 
entered into by them, the plaintifï was to dredge the bank below point 
II; that is, below the surface of the water at pool full. The défendant 
has paid the plaintiiï for ail material removed above pool full, and 
this action resulted in a verdict and judgment for the plaintiff for 
the amount removed below pool full. It is clear that the revised gov- 
ernment spécifications of August 23, 1904, did not change the spécifi- 
cations of 1902 as to the bank below pool full, except in so far as 
transition slopes were thereby made necessary. It is also clear that the 
défendant was not released by the revised spécifications from the duty 
of removing from the bank below pool full whatever was required to 
be removed by the spécifications of 1902. But the défendant contcnds 
that the work to be donc under the contract of Jnly 22, 1904, was 
merely the removal of the material back to the proper slope of the 
bank at the harbor line and above pool full. This contention is based 
on the clause of the contract providing that the work should be donc 
"as shown to our Mr. Smoot by your Mr. Williams." The plaintifï, 
on the other hand, contends that it agreed by its contract to do the 
work "in accordance with government spécifications." Thèse two 
clauses gave the contract an ambiguous meaning. to explain which oral 
testimony was properly admitted on the trial. The testimony shows 
that Mr.' Smoot and Mr. Williams met on the ground on July 20th, 
two days before the date of the contract, to confer about the work. 
Mr. Williams then submitted to ilr. Smoot a blueprint of a plan for 
modifying the spécifications which had bcen approved by the Secre- 
tary of War in 1902, by changing the location of the harbor line and 
changing the bank slope from the top of the bank down to the surface 
of the river at pool full. Thèse proposed changes, though not sub- 
mitted to any government officiai until July 29th, are the same that 
were approved August 22d. The blueprint submitted to Mr. Smoot 
on July 20th also showed, by shading, the part of the bank above 
pool full that was to be removed. No part below pool full was shad- 
ed, nor were there any lines on the blueprint indicating that any 
excavation below pool full was to be made. Mr. Williams says that 
in the conversation of July 20th he told Mr. Smoot that the défendant 
wanted the plaintiff to remove only the part that was indicated by the 
.shading on the blueprint. But Mr. Williams admits that he put into 
the contract of July 22d the words "government spécifications." al- 
though he says that he then undcrstood that the blueprint "covered 
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what the government required." How he could hâve had that un- 
derstanding when the proposed changes had not yet been submitted 
to any government officiai he does not explain. He also admits that 
he told Mr. Smoot on July 20th "that the government had insisted 
on Dur doing certain work, and that it was up to us to do it." Mr. 
Smoot says that Mr. Williams told him that the work "was to be donc 
to the satisfaction of the government engineers," and that Mr. Gould, 
the government's inspector, would supervise it. 

In the light of this testimony the jury evidently found that it was 
the intention of the parties by the contract of July 22d to provide for 
the removal of ail the material required to be removed by the govern- 
ment spécifications. Accordingly, they rendered a verdict in favor of 
the plaintiff for removing the material below the surface of the river 
at pool full. The disputed question was one of fact, and not of law. 
It could not hâve been properly withheld from the jury. We hâve 
carefuUy considered the 32 spécifications of error, and find in them 
nothing to justify a reversai of the judgment. They ail relate, more 
or less directly, to the theory of the défendant that the contract can 
bc construed only as one for the removal of material above pool full. 
As this theory is an erroneous one, none of the spécifications can be 
sustained. 

The judgment of the Circuit Court will be affirmed, with costs. 



DES MOINES NAT. BANK v. COUNCIL BLUFFS SAVINGS 
BANK et al.» 

(arcuit Court of Appeals, Eighth Circuit October 16, lOOC.) 

No. 2,267. 

1. Chattel SIoKTaAGES—CATTLE— Description. 

Whlle certain cattle were on a range in Colorado, the manager of the 
corporation owning them attempted to mortgage them under a descrip- 
tion : "125 head of three year old steers owned by and in the possession 
of Green Cattle Co. in section 21, Townshlp S2, Range 40, In Crawford 
County, lowa." At the date of the mortgage the cattle company had no 
cattle In its possession on the land so described, but It had In Colorado 
a herd of three and four year old steers, 125 of whlch were afterwards 
shipped to lowa to R., who subsequently beeame a bankrupt, and were 
placed on the land so described as the property of R. Thèse steers were 
afterwards mortgaged by R. under a description, "125 head of three and 
four year dehomed" steers, branded," etc., and located on section 10, 
townshlp 82, range 40. Held, that the description In the cattle company's 
mortgage was Insufficlent to create a lien on the steers mortgaged by R. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 9, Carriers, §§ 90-92, 
06, 104.] 

i. Same. 

The lien of the cattle company's mortgage dld not attach to the 125 
head of "three and four year old dehorned steers," which flnally found 
thelr way to the land described In the first mortgage, under a provision 
thereof covering after-acquired or after-located property. 
3. Landlobd and Tenant— Landlord's Lien— State Stattjtes— Eefbot. 

Code lowa, § 2002, provides that a landiord shall hâve a lien for 
hls rent on ail the Personal property of the tenant whlch bas been used 
or kept on the rented premlses during the term, not exempt from execa- 

• Kehearing denied January 10, 1907. 
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tion, for s' perlod ,of one year after tlie year's rent or the rent of a 
shorter period falls, due. Held, that the lien under such section com- 
mences as soon as tlie propert/ Intended to be kept on tlie premises as a 
part of ttie business of the tenant is brought on them, and attaches to the 
property when so brought there as security for the payment of the rent 
for the entire term. 

[Ed. Note. — For cases in, point, see Cent. Dig. vol. 32, Landlord and Ten- 
ant, §§ 985, 988.] 

4. Bankrtiptcy — Landlobd's Lien. 

Where, after the termination of a lease, the tenant, who subsequeutly 
became a bankrupt, retained possession under a contract to purchase the 
land, the landlord thereafter had no lien on the tenaiit's Personal prop- 
erty for subsequently accruing rent on the nonperformance of the con- 
tract of sale, which was enforceable against the bankrupt's assets under 
Code lowa, § 2992, conferring a lien on a landlord for rent accruing, 
etc. 

Appeal from the District Court of the United States for the Southern 
District of lowa. 

Charles L. Powell (Jacob Sims, on the brief), for appellant. 
Charles M. Harl (Emmet Tinley, on the brief), for appeliee. 
George H. Mayne and A. S. Hazelton, for Abner Graves, intervener. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. In the bankruptcy proceedings of Edward 
Riddle, pending in the District Court for the Southern District of 
lowa, divers claims were asserted against a fund of $7,000 resulting 
from the sale by the receiver in charge of the estate of 125 head of 
steers belonging to the bankrupt. The Des Moines National Bank 
claimed $4,000 of the fund by reason of its ownership of a note secured 
by a chattel mortgage on the cattle for that amount executed bv the 
Green Cattle Company on October 24, 1903. The Council Bluffs' Sav- 
ings Bank claimed $4,800 of the fund by reason of its ownership of a 
note secured by another chattel mortgage' on the cattle for that amount 
executed by the bankrupt on January 2, 1904. Abner Graves claimed 
$600 of the fund by reason of an asserted landlord's lien for rent due 
from the bankrupt for use of the farm on which the cattle had been 
kept. The main controversy presented by this appeal is between the 
national bank and the savings bank, and concerns the validity and 
priority of the mortgage held by the former. The fund in dispute was 
realized from the sale of 125 head of three and four year old de- 
horned steers. The mortgage of the savings bank accurately described 
them, both in respect to âge, marks, and location at the tinie it was ex- 
ecuted ; and the légal title of the steers was on that day in the bankrupt, 
who executed the mortgage, so that as between the trustée of the bank- 
rupt's estate and the savings bank the right of the latter to $4,800 with 
accrued interest out of the fund in question is undoubted. Whether 
that right existed as against the national bank dépends upon whether 
the mortgage held by the latter, and which was executed by the Green 
Cattle Company, gave it a prior lien. 

Counsel for the savings bank contend that the first-mentioned mort- 
gage was (1) void for uncertainty of description; and (2), if it was 
equitably valid between the parties, its record was ineffective as against 
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a subséquent bona fide mortgag-ee to impart cônstrlictive notice of 
any pribr lien upon the particular cattle convieyed by the latter mort- ; 
gage. There is no dispute that the Green Cattle Company at the time 
it e:)tecuted the first mortgage was the owner of the cattle that were 
subsequently conveyed by Riddie in his mortgage to the savings bank. 
But the cattle company was at that time the owner of many other cattle 
then mingled with them. It owned both three and four year old 
steers; but how many of either âge does not appear. They were then 
on the ranch of the cattle company in the state of Colorado. At that 
time the cattle company had what is called a "private feeding arrange- 
ment," unknown to the public, with Riddie, the bankrupt, who resided at 
Dow City, Crawford county, lowa. That was, in substance, that the 
company should furnish the cattle and feed, and Riddie should take 
charge, feed, and care for theni as his own until they should be pré- 
parée! for market, and then that they should be sold, and the proceeds, 
after refunding to the cattle company the value of the cattle at the 
time Riddie took them and the feed consumed by them, should be equal- 
ly divided between the company and Riddie. The cattle were to be 
treated as sold to Riddie, who was to give his note secured by mortgage 
to the company for their value when received by him. This note was 
to represent the purchase price. In this condition of things, while the 
cattle were on the ranch in Colorado, the company on October 24, 
1903, executed its negotiable note for l'ii.OOO, payable to the order of 
H. S. Green, its manager, and secured the payment thereof by a mort- 
gage which described the cattle conveyed as follows : 

"The following goods and chattels owned by and in the possession of said 
Creen Cattle Co. In section 23, township 82, range 40. in Crawford county, 
lowa, 125 head of three year old steers, ail branded with |J on right side and 
to be kept on full feed ou above described farm." 

The note was indorsed and before its maturity sold, and, with the 
mortgage, delivered by Green to the national bank. 

Later, in November, 1903, the cattle company shipped from its ranch 
in Colorado, the cattle, the sale of which produced the fund in con- 
troversy. The manager, H. S. Green, instructed the man in charge of 
the cattle "to send the dehorned cattle to Dow City ; he had sold them to 
Ed Riddie." They were shipped accordingly and arrived at Dow City 
on November 11, 1903, and were taken from the railroad company by 
Riddie to what is known as the "Graves farm," in sections 21 and 22, 
township 82, range 40, Crawford county, lowa, where they were kept 
by him until January 2, 1904, when they were weighed and taken 
to Riddle's feed lot on his farm in section 16, township 83, range 40, 
and there put and kept on full feed by Riddie until April 13, 1904, 
when they were shipped to Chicago and sold as the property of the 
Ijankrupt. At the time of weighing them and taking them to the 
Graves farm, Riddie, pursuant to the so-called feeding arrangement, 
executed his negotiable note for $4,800, payable to the order of H. S. 
Green, to represent the purchase price and secured the payment of the 
note by a mortgage on property described as follows : 

"125 head of three and four year old dehorned steers, ail branded on the 
right side wîth the reverse four and kept on full feed ou section 10, township 
82, range 40." 
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This last-mentioned note was, in the usual course of business, be- 
fore its maturity indorsed and sold, and, with the mortgage, delivered 
to the savings bank for full value, and without any notice on its part 
of any prior claim to the security of the mortgage, except the notice 
constructively given to it by the record of the mortgage securing the 
national bank's note. Was that sufficient? It is the settled rule in 
lowa, as elsewhere, and one with which ail persons dealing in chattel 
mortgages in that state are presumed to be familiar, "that ail of the 
description should be considered in determining whether or not a third 
person, aided by the inquiries which the instrument itself suggets, 
would be enabled to identify the property" (Ivins v. Hines, 45 lowa, 
73 ; Packers' National Bank v. Railroad Co., 114 lowa, 621, 623, 87 
N. W. 653), and that a misdescription frequently is of controUing im- 
portance (Adams v. Bank, 63 lowa, 491, 5 N. W. 619). 

In the light of thèse well-known rules, the description in the first 
mortgage must be considered. The Green Cattle Company, the mort- 
gagor, had at the date of its first mortgage no cattle whatever in its 
possession on section 21. Therefore the description in the first mort- 
gage locating them there was false, and an inquiry would hâve so 
shown. It had then in Colorado a bunch of three and four year 
old steers, 125 of which were afterwards shipped to lowa and through 
Riddle placed on section 21 as his property. The description, therefore, 
of 125 three year old steers, even if the subséquent location of them by 
Riddle on section 21 could make in favor of the national bank, was 
incorrect. The bunch, finally placed on section 21, being three and four 
year old steers, might, ail but one at least, hâve been four year old 
steers. The bunch finally placed on section 21 was composed altogether 
of dehorned steers, a distinguishing descriptive mark and one which 
any one having them for sale would doubtless employ. The first 
mortgage did not mention this mark at ail. The cattle company at 
the date of the first mortgage owned "many other cattle then mingled 
w-ith thèse" (the ones sold for the Riddle estate) "which more nearly 
filled the description in their" (first) "mortgage." This last-quoted 
part is a portion of the facts found in this case. Thèse particulars con- 
vince us of two things : First, that the cattle company never intend- 
ed to describe or convey by the first mortgage the 125 dehorned three 
and four year old steers conveyed by the second mortgage ; and, second, 
that, if it did so intend, the description was so uncertain and indefinite 
as to the cattle conveyed that the mortgage was void ab initio for want 
of sufficient description to identify them. Ail the mortgagor's cattle, 
with which the ones in controversy were mingled, were branded in the 
same way, and the distinguishing feature which would hâve identified 
them beyond question were not employed in describing them. The 
only élément of the description which might on inquiry hâve identified 
them was their location, and that was falsely stated. Any one possessed 
of ail the knowledge imparted by the record of that mortgage and aided 
by ail the inquiries which it suggested could not, in our opinion, intel- 
ligently or reasonably conclude that it covered the 125 head of three and 
four year old dehorned steers brought into the state three weeks after 
its date for Riddle, placed on section 21 by him as his own property, 
and subsequently removed therefrom and mortgaged by him. 
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We are not impressed with the argument of appellant's counsel that, 
as the 135 head of three and four year old dehorned steers in question 
finally found their way to section 21, title to them passed equitably 
from and after the date of their arrivai there to the mortgagee under 
the first mortgage, as after-acquired or after-located property. That 
argument fails to take heed of the many other uncertainties and er- 
rors which, in our opinion, fatally and materially affect the description. 
It also fails to give considération to the rights of the bankrupt which 
had supervened before the cattle were placed upon that section. More- 
over, the principles underlying the passing of title to after-acquired 
property by the provisions of a mortgage presently conveying it are 
équitable in their nature and intended for the purpose of executing the 
contract as really intended by the parties. They rest on the assumption 
that the vendor or mortgagor has really agreed and intended to make 
a présent transfer of certain property. Jones on Chattel Mortgages, 
§§ 170, 171. In this case, however, the 125 steers which finally were 
placed on section 21 were not the steers intended to be conveyed by the 
first mortgage. As already seen, the decription employed and the 
facts as existing, which inquiry would hâve made known, évince an 
intention not to convey them by that mortgage. H. S. Green, the 
manager of the cattle company, as the record shows, dctermined to 
swindle the national bank out of the money in question. The false 
statements, uncertainties, and ambigu ities found in the description 
were obviousl)' a part of a scheme deliberately devised by him to impose 
upon the credulity of the bank and secure its money without a critical 
examination by its officers concerning what, if anything, was conveyed 
by the mortgage. If they failed to make inquiries suggested by the 
description as made which would bave demonstrated the true facts of 
the case, the loss is attributable to their own want of proper care and 
circumspection. 

The foregoing conclusion dispenses with the nccessity of consider- 
ing many other questions presented in brief and argument of counsel. 

The next question requiring considération relates to the claim of 
Graves for a preferential lien on the fund for the rent of his farm. Sec- 
tion 2992 of the Code of lowa (1897) provides as follows : 

"A landlord shall hâve a lien for lus rent upon ail crops grown upon the 
leased premises and upon any other personal property of the tenant which 
has been used or kept thereon durhig the terin and not exempt from exécu- 
tion, for the perlod of one year after a year's rent or the rent of a shorter 
period fails due." 

The lien created by this statute commences as soon as the property 
intended to be kept on the premises as a part of the business of the ten- 
ant is brought upon them and attaches to the property when so brought 
there as security for the pavment of the rent for the entire term. Mar- 
tin v. Stearns, '53 lowa, 345, 3 N. W. 93; Gilbert, Hedges & Co. v. 
Greenbaum, Schroder & Co., 56 lowa, 311, 9 N. W. 183 ; Richardson 
Bros. V. Petersen, 58 lowa, 734, 13 N. W. 63. 

Graves owned a farm of about 300 acres in Crawford county, lowa, 
upon which, on November 11, 1903, the cattle owned by Riddle, in the 
way hereinbefore stated, were placed and where they were kept until 
150 F.— 20 



300' 150 FEDERAL EEPOKTEK, 

January 3,: 1904, when they were removed to Riddle'S; fàrm on section 
16. Graves had, by a wlritten lease, rented the farm to Riddle for a 
terra expiring March 1, 1903, for the annual rental of $600. Riddle 
took possession under this lease, paid the rent accrued up to the date 
of itS expiration, and remained in possession withont any lease or other 
arrangement, except as^hereinafter stated, nntil March, 1904. Dnring 
this latter period the cattle in question had been brought upon the 
premises by Riddle for grazing purposes, and had remained there for 
about two months. Under this state of facts it seems to be conceded 
that Graves had the statutory lien if Riddle was during that last year 
a tenant of Graves. If he was not such tenant, but held possession of 
the premises under some other preterision, Graves had no statutory lien. 
Graves' remedy was strictly statutory, and the burden rested upon him 
to bring himself fairly within the purview of the statute. Has he suc- 
ceeded in doing so? There certainly was no understanding or con- 
tract looking towards the continuance of the relationship of landlord 
and tenant after the first term had expired. The presumption at com- 
mon law, as modified by the lowa statutes (O'Brien v. Troxel & Bro., 
76 lowa, 760, 40 N. W. 704; Code lowa 1897, § 3991), when posses- 
sion is held by a tenant after the expiration of his lease, cannot avail 
the landlord in this case. Another relationship seems to hâve been 
established between them which explains the continuation of Riddle's 
possession. Some time before the term of the original lease expired 
Riddle, or Riddle and Green, n:ade a contract with Graves for the 
purchase of the farm, contracting to pay him $10,500 for it, and to 
perform their part of the contract upon the tendering of a deed by 
Graves. Riddle paid the agent acting for Graves in making the con- 
tract $100 as earnest money. In Graves' amended pétition of inter- 
vention he allèges : 

"Tljat prior to tlie said first of Mardi, ]00o, the said Riddle and Green had 
agreed to purchase trom intervenor the land in question, but long prior thereto 
had failed and refused to comply with said agreement on their part and had 
forfeited ail rights thereunder." 

vSome time during the year in question Riddle instituted a suit in 
equity against Graves for the spécifie performance of that contract. 
Whether that suit has ever been tried and what its resuit was, if 
tried, does not appear in the évidence. Riddle, upon whose évidence 
alone the claim of Graves was submitted to the court below, says, "He 
was holding possession after March, 1903, pending the outcome of the 
suit." lie is made by the insistent questioning of respective counsel to 
give his opinion as to whether, on the facts disclosed, he was a tenant 
or a purchaser. That, however, was merely his opinion on the légal 
effect of the facts, and is entitled to no considération by us. The truth 
seems to be that he was in possession jnder a contract of purchase ; 
that he was resisting the claim of Graves that he had forfeited his right 
under the contract by prosecuting a suit to enforce it. Thèse things 
taken in connection witli the fact that Graves does not testify in sup- 
port of his claim or in déniai of Riddle's testimony convince us that 
Riddle's possession was not that of a tenant, but that of one asserting a 
claim to ownership under his contract of purchase. 
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We think the learued trial judge erred in awarding $600 to Graves. 
We are of opinion that he was entitled to no part of it. The Des 
Moines National Bank, for reasons jriven, has also no just claim to any 
part of the fund. The Council Bluffs Savings Bank should be awarded 
the amount of its note with accrued interest, and the balance of the fund 
will remain as assets of the estate of the bankrupt, subject to disposi- 
tion among others entitled to it in due course of administration. The 
decree is reversed, and the cause remanded, with instructions to pro 
ceed in harmony with this opinion. 



McCAETY V. COFFIN. 

(Circuit Court of Appeals, Fiftli Circuit. February 7, 1007. Eehoaring Denied 

Marcii 12, 1907.) 

No. 1,551. 

1. Bankruptct— Action bt Tburteb— Mode of Review. 

A suit by a banlcrupt's trustée to cancel a conveyance of real estât» 
by tlie banlirupt and quiet tbe tnimtee's title to tbe property was a con- 
troversy arising in bankruptey proceedings, wliieli tbe Circuit Court o( 
Appeals had jurisdietlon to review by appeal, as provided by Bnnkr. Act 
July 1, 1898, c. 541, § 24a, 30 Stat. â.j3 [U. S. Comp. St. )î)01. p. 3431], and 
was not within Act July 1, 1898, c. 541. S 2.'5a, 30 Stat. 5."3 [U. S. Comp. St. 
1901, p. 3432], autborizing a review of certain proceedings in banljruptoy 
by a pétition to revise. 

[Ed. Note. — Appeal and review In banliruptey cases, see note to In re 
Eggert, 43 C. 0. A. 9.] 
'2. Same— Exemptions. 

Tbe exemption laws of tbe State where tbe bankrupt has bis domicile- 
control tbe exemption allowed in bankruptey proceedings as provided by 
Bankr. Act 1898, | 6. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Bankruptey, t 
GG4.] 

S. HOMESTEAD— EXEMTTIONS— ABANDONMENT. 

A bankrupt owning a business bomestead in Texas, wbtch was exempt 
under tbe Texas laws, made an assignaient of ail of bis nonexempt prop- 
erty on March 20, 1905, and on April 3, 1905, conveyed such bomestead 
to défendant. Held. tbat sinee'the bankrupt was entitled to a reasonable 
time after tbe cessation of bis business by tbe assignment to embark 
in a new business, for whlch he was entitled to use bis business bome- 
stead, which bad not expired at the time of the conveyance to défendant,, 
there had been no abandonment of such bomestead at the time of the con- 
veyance, BO as to render the bomestead subject to the claims of the bank- 
nipt's creditors. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 25, Homestead, «S. 
330, 331.] 

Appeal from the District Court of the United States for the Northern 
District of Texas. 

Sam J. Hunter and Théodore Mack, for appellant. 
Wm. J. Berne, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit brought by the appellee^ 
F. S. CofKn, as trustée of the estate of T. C. Wier, a bankrupt, to canceL 
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a conveyance made by the bankrupt and his wife to John E. McCarty, 
the appellant. The trial resulted in a decree cancehng the deed, and 
McCarty, the vendee, has appealed to this court, and assigns, with 
proper spécifications, that the District Court erred in rendering the 
decree. 

The pleading beginning the suit filed by the trustée in the district 
court alleged that the plaintifï upon his appointment as trustée came 
into the actual possession of certain real estate which is described; 
that John E. McCarty makes some claim of ownership to the premises ; 
but that "said claim is subordinate and is void as to the title of the es- 
tate thereto." Section 3a of the pétition is as follows : 

"3a. Aforesaid ^loCarty claims tliat wlieii the bankrupt, T. C. Wier, made 
an assignment undor tlie state law, and also tliereal'ter, and wben Wier con- 
veyed to McCarty the premises described in section 2 above, said premises 
were and constituted Wier's business homestead. and were not sul>ject to his 
debis. liut tlie trustée avers, ou information and belief, that when Wier ex- 
e<mted aud delivered said deed of asslgnnieut, wliich was on or about March 
20, ]005, and algo thereafter, and when he attempted to convey said premises 
to ^McCarty, which was on or about April ], 1905. and also prior thereto, said 
premises were not the homestead of Wier, and same were subject to the pay- 
ment of his dehts." 

It is further alleged that Wier's conveyance to McCarty was in pay- 
ment of an antécédent debt, and that the value of the premises conveyed 
was more than sufficient to pay Wier's debt to McCarty; that Wier 
was insolvent when he made the conveyance, and that it was made to 
hinder, delay, and defraud his remaining creditors; and that McCarty 
received the conveyance with notice of thèse facts. In concluding his 
pétition, the trustée "asks" that McCarty be summoned to show cause 
why his claim should not be canceled, and the estate be decreed to hâve 
the title to the premises, and that the estate "be given ail relief to 
which it may be entitled." 

McCarty appeared and answered. The following is an excerpt from 
his answer : 

"That tue lot in question, which is situated in the unincorporated village of 
Wilson, in Comanche county, ïex., where the said T. C. Wier, bankrupt, had 
also at that time, to wit, on the 3d day of April, 1905, his résidence in another 
house on another lot, consisting of one-fourth acre of land, and he also owned 
another lot at said village, which he used in connection therewith as the home- 
stead of himself and family, consisting of his wife and six children ; that tlie 
lot in controversy is now and was then of the value of about .f300, and it and 
the other two lors were situated in the village of Wilson aforesaid, and on 
said 3d day of April, 1905, were ail used and held by hini as a part of bis 
homestead for himself aud family, ail of which were of the value in the ag- 
gregate not more than .1Î2.000, including im]irovenieuts, ail three of which he 
then claimed and used as his homestead, and on said day, joined by his wife, 
L. "M. Wier, conveyed the same to your respondent for a valuable considéra- 
tion, they having sold the same to your respondent on the 20th day of Jlarcli, 
1905, and delivered possession thereof to hini, agreeing to convey the same im- 
niediately, and on the 3d day of April, 1905, did convey the same to your re- 
spondent, which deed was duly registered on the 8th day of April, 190.5. in tlie 
records of deeds of Comanche county; that. upon the deliveiy of said store- 
house and lot to your resiiondent on said 29th day of JMarch. 1905, he toolv 
po.ssession thereof on that day. * * * wherefore, res])ondent says that said 
property at the time of the sale thereof to him and at tlie time of the convey- 
ance thereof aforesaid was the homestead of said T. C. Wier and wife, and 
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that the creditors of the bankrupt had no Interest or right therein, and the 
trustée, Coffin, has no right therein." 

The case was heard first by the référée, who decided against McCarty 
and canceled the deed Wier and wife had made to him. This décision 
was affirmed by the District Court. From this decree, as we hâve 
before stated, this appeal is taken. 

Tfie appellee has moved to dismiss the appeal. The grounds of the 
motion in brief are that an appeal does not he in this case ; that this 
is a summary proceeding, and is a "proceeding in bankruptcy," as dis- 
tinguished from a controversy in law and in equity arising in the course 
of bankruptcy proceedings. We consider this motion before stating 
the case on its merits. 

The foregoing statement of the allégations of the pétition which 
began this suit shows it to be in substance one to cancel the title held 
by McCarty and to decree that the title was in CofHn as trustée. The 
pétition is variously called by the parties in the subséquent proceedings 
a motion, a summary proceeding, and a bill. It is not written with 
that technical skill and proper formality usually found in a bill to can- 
cel an adrverse conveyance and to vest title in the complainant, but we 
find in the pleading ail the necessary averments, and it concludes, if not 
with the usual prayer, by asking tîie court to grant the relief sought. 
The suit raises a distinct and separable issue, and is one of those "con- 
troversies arising in bankruptcy proceedings" over which the Circuit 
Courts of Appeals hâve appellate jurisdiction under section 24a of the 
bankruptcy act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3431]). The case does not fall within section 25a. 
which relates to appeals from judgments in certain enumerated steps 
in bankruptcy proceedings. Hewit v. Berlin Machine Works, 194 U. 
S, 296, 300, 24 Sup. Ct. 690, 48 L. Ed. 986 ; Dodge v. Norlin, 133 Fed. 
363, 66 C. C. A. 425. The motion to dismiss the appeal is overruled. 
We now consider the case on its merits. 

The facts appear in the findings of the référée and also in the déposi- 
tions of the witnesses and written documents offered in évidence. The 
material facts may be briefly stated. For more than two years before 
March 29, 1905, T. C. Wier owned and occupied the lot in'controversy 
and conducted a mercantile business in a house situated on it. The 
storehouse and lot were situated in the village of Wilson, Comanche 
county, Tex. Wier was the head of a family. He became insolvent 
and embarrassed in his business, and employed the appellant, McCarty, 
who was a practicing attorney at law, to advise him in référence to 
his business embarrassments and to write for him a deed of assignment 
under articles 71 and 73 of the Revised Statutes of Texas of 1895. 
By this assignment he was to convey to a trustée for the benefit of his 
creditors ail of his property, except such as was exempt under the laws 
of Texas. With that end in view, he made an oral contract with Mc- 
Carty March 27, 1905, in which McCarty agreed to write the assign- 
ment for Wier, for which Wier agreed "to pay him the sum of $300. 
Wier further agreed to convey to McCarty the aforesaid homestead 
lot to pay the agreed fee of $300. When this contract was made, Wier 
was insolvent, and this fact was known to McCarty. On that day, 
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Marth 27, 1905, McCarty wrote and delivered to Wier a deed prepared 
for the signature of Wier and wife, conveying the lot to McCarty. It 
was also agreed between McCarty and Wier that the former would 
reconvey the lot to the latter fqr $300 whenever the latter wanted such 
reconveyance. . In this deed the considération was stated to be $600; 
this being donc to enable McCarty to sell the property at a higher price 
than he would be able to do in the event the considération had been 
stated to be only $300. The real value of the lot, however, was about 
$600. On March 29, 1905, Wier executed and put on record the deed 
of assignment, in whiçh.he conveyed to one Reed ail of his nonexempt 
property, in trust for the benefit of those creditors who would accept 
their pro rata share of the procceds of the property conveyed and re- 
lease Wier from their claims. This deed of assignment was written 
by McCarty in pursuance of the contract of March 27th. between him 
and Wier. ' On April 3, 1905, Wier and his wife executed the deed 
conveying the property in question to McCarty, and on that day it was 
delivered to McCarty. Wier's creditors were dissatisfied with the 
assignment made to Reed for their benefit, and it is not shown that any 
one of them àccèpted it. Wier made some efforts to compromise his 
indebtedness with, his creditors, but failed to make any adjustment. 
On April 14,_ 1905, Wier filed in the bankruptcy court his pétition to 
be adjudged a bankrupt, and he was adjudged a bankrupt on that day,, 
and F. S. Coffin, the appellee herein, was made the trustée of the bank- 
rupt's estate, and soon thereafter brought this suit and obtained the 
decree canceling the deed to McCarty, which is assigned as error on 
this appeal. By the laws of Texas it is provided that a homestead in 
a village shall consist of a lot or lots not to exceed $5,000 in value at 
the time of their désignation as a homestead, without référence to the 
value of any improvements thèreon, provided the same shall be used 
for the purposes of a home, or the place to exercise the business or 
calling of the head of the family. Such homestead is protected from 
forced sale for the payment of ail debts, except for the purchase money, 
taxes, or for work and material used in constructing improvements 
thereon. Const. Tex. art. 16, §§ 50, 51 ; Rev. St. Tex. 1895, §§ 2395, 
2396. The exemption laws of the state where the bankrupt has his 
domicile control as to the exemptions allowed. Bankruptcv Act July 1, 
1898, § 6, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p.' 3424]. 

The référée found, and the évidence shows, that the premises in con- 
troversy were Wier's homestead "down to the exécution of the deed 
of assignment of March 29, 1905." The conveyance of the home- 
stead by Wier and wife to McCarty was canceled, and the title to the 
lot divested out of McCarty and vested in Coffin as trustée of the bank- 
rupt, on the theory that "the premises ceased to be the homestead upon 
the cessation of business by Wier, which was simultaneous with the 
making of the deed of assignment" ; and upon the further ground that 
the agreement between Wier and McCarty of March 27, 1905, and the 
subséquent conveyance on April 3, 1905, were fraudulent as against 
the creditors of Wier. The holding was to the effect that Wier, hav- 
ing conveyed by deed of assignment on March 29, 1905, ail of his prop- 
erty, except his exempt property, to a trustée, and having quit business, 
his homestead ceased to be exempt on that day and became subject ta 
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the paymçnt of h.is général clébts, It is not showri that Wier was in- 
debted to any one for the purchase money of the lot, or for taxes, or 
for work or material uSed in ciotistructing improvements on the lot. 
He was entitled, therefore, tb the exemption as against the debts that 
he owed, unless he lost his homestead right by reason of the facts 
proved. Wier made the assignment of ail of his property, other than 
that exempt by law, on March 39, 1905. On April 3d, five days after 
the assignment, he made the deed conveying. the homestead to McCarty. 
We cannot concur in the.view that VVier's assignment and cessation 
pf business destroyed his homestead right. He was surely entitled to 
a reasonable time in which to embark in a new business. Only five 
days had elapsed between the assignment and cessation of business and 
the conveyance to McCarty. In Scheuber v. Ballovv, 6-1 Tex. 16G, 
168, the court said: 

"The owner inay fail in business, but lie is not liruited to any one occupa- 
tion. A reasonable timo, therefore, ought to be allowed hiin to adapt hiniself 
to liis changed condition, and the i)roperty will not be subject to exécution 
unless it is elear That there bas been an abandonment." 

In that case there had been a lapse of eight days between the cessa- 
tion of business and the sale of the business homestead, and the court 
held that the right of exemption had not been lost. In Flargadene v. 
Whitfield, 71 Tex. 48^, 9 S. W. 475, the court held that a merchant 
failing in business bas a reasonable time for settling up his old and to 
engage in a new business, during which interval the exemption of the 
place of business is not lost, nor would a change in the business affect 
the exemption. In Gassoway v. White, 70 Tex. 475, 477, 8 S. W. 117, 
the court confirmée! the principle, citing the earlier case, that the mère 
failure of the owner of a business homestead and the conséquent cessa- 
tion of business in which he fails does not immediately subject the prop- 
erty to forced sale, and that a reasonable time ought to be allowed him 
to adapt himself to his changed condition, and that the property will 
not be subject to exécution unless it is clear that there has been an 
abandonment. We find nothing in the record that would justify us in 
holding that the property in question had lost its homestead character 
on April 3, 3 905. 

The lot being Wier's homestead both at the time he made the oral 
contract with ]\lcCarty and at the time he and his wife made the con- 
veyance to him, we cannot see that his creditors, or his trustée in bank- 
ruptcy representing his creditors, had any right of complaint. Proper- 
ty which is exempt by a positive statute from liability for the owner's 
debts is not susceptible of fraudulent aliénation. As the creditors, even 
if they had reduced their claims to judgments, could not hâve the prop- 
erty levied on, or in any way subject it to the payment of the judg- 
ments, it is difficult to see how they bave any right to object, as creditors 
of the owner, to his dealing with it as he pleases. Thompson v. Mc- 
Connell, 107 Fed. 33, 3G, 4C C. C. A. 124, and authorities there cited. 
Unless the thing conveyed be something out of which the creditor 
could haye satisfied his claim in whole or in part, it is the rule in both 
the fédéral and the state courts that fraud cannot be successfully 
charged. Fraud upon creditors therefore cannot be predicated upon 
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the disposition of a homestead. 14 Am. & Eng. Ency. of Law (2d Ed.) 
356, and cases cited in note 6. 

There was much discussion at the bar and in the briefs as to the 
value of McCarty's services to Wier, and as to the considération for 
the conveyance by the former to the latter, and as to the fact that the 
value of the lot exceeded the amount charged by McCarty for his 
services. We do not choose to enter on the discussion of thèse several 
questions. The appellee, as a trustée representing Wier's creditors, 
has no interest in those questions, and they are not before us for con- 
sidération. 

It appears from the record that the appellee has obtained, or has 
been placed in possession of, the lot in controversy. From the views 
we hâve expressed, it follows that the decree of the District Court must 
be reversed, and the property in question surrendered to the appellant ; 
and it is so ordered. 



SOUTHERN RY. CO. v. IIUBBARD BROS. & CO. 

(Circuit Court of Appeals, Sixth Circuit. February 13, 1007.) 

No. 1,497. 

Carriers -Action foe Loss of Goods— Evidence of Delivery to Carrier. 

A former opinion reaflirmed on reliearing, atfiruiing a judgment against 
défendant railroad company for a loss of cottoii delivered to a coinpress 
Company on its acoount by a Connecting carrier wliich received the same 
mider a contract for tlirougli transportation over Its own and defendant's 
lines, witli privilège to compress the same en route, there being évidence 
that such delivery was in accordance with the usual course of business 
between the two carriers, and that it was defendant's custom to accept 
delivery to the compress company as delivery to itself, and that although 
It was notiJied of such delivery in the présent case, and given the waybills 
and its share of the freight, it made no objection, and where it was further 
shown that défendant had a contract with the compress company to re- 
ceive and compress cotton and load it in defendant's cars, and making 
the compress company responsible to it for auy loss or injui-y to the cot- 
ton while in its possession. 

On rehearing. 

For former opinion, see 146 Fed. 31. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. On June 5, 1906, the opinion of this 
court on the original hearing was handed down. It is reported in 146 
Fed. 31. The plaintiff in error filed a pétition for rehearing, upon con- 
sidération of which and the suggestion that a number of other claims 
amounting in value to a large sum, of like character with that which 
formed the basis of this action, were depending, and that the détermin- 
ations herein made would constitute a précèdent for the adjustment or 
trial of those, we granted a rehearing; and the cause has been elab- 
orately reargued. We bave given the case, in ail its aspects, our at- 
tentive considération. But we are not convinced that our former dé- 
cision was erroneous. With respect to the facts there stated no mis- 
take is shown. 
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Further and more minute examination of the record discloses 
some additional grounds and reasons, but they are confirmatory of 
the conclusions then reached. We will restate the case and questions 
in the added light thrown upon them by the rehearing. 

First, with respect to the contract on vvhich the, transportation was 
undertaken. The cotton was delivered by Smith & Coghlan at Nettle- 
ton, Miss., to the Kansas City, Memphis & Birmingham Railroad Com- 
pany, to be carried by it and its Connecting carriers to New York and 
there delivered to the défendants in error upon the production of the 
bill of lading properly indorsed. The freight through was prepaid by 
the consignors. By the bill of lading the above-named railroad Com- 
pany agreed to carry the cotton to Birmingham, Ala., and there deliver 
it "to another carrier on the route to its destination," and it was declared 
that the conditions of the contract should be applicable to each succes- 
sive carrier severally. The description of the articles, rate of freight, 
destination, the consignée, and the expectation that the cotton would be 
compressed at Birmingham was shown by the foUowing notation in the 
bill of lading: 

The rate of freight from Nettleton, lliss., to New York, N. Y., is in cents. 
If spécial, 82. 

Consignée. Destination. Articles. Weight. 

To orfler notify Hubbai'd Bros. & Co., New (Sub. to Oor.) 

York, N. Y 100 baies cotton 50,000 

"Lighterage Free" Frt. prenaid 

100 O X B 1-100 $110.00 

Corapress at lîailroad 
Compress Birniiuglr.im, Ala. 

The waybills which accompanied and directed the incidents of the 
transportation contained thèse and other particulars. One of the con- 
ditions of the contract was this : 

"Each carrier, over whose route cotton is to be carried hereunder, shal) 
hâve the privilège of compressing the same, and sliall not be held responsible 
for déviation or uiiavoidable delays in i)rocuring sueh compression." 

It was testified that the statement of the place where the compression 
was to be done was merely a désignation for the direction of the em- 
ployés of the transportation company. And this, in view of the facts, 
seems a not unreasonable interprétation of it. 

There was évidence tending to show, and from which the jury might 
hâve found, that the usage of business in such transportation of cotton 
from that part of the cotton-growing country to New York and other 
far eastern ports was to compress it at some nearby point for greater 
convenience in carrying. An illustration appears in this case, where 
five cars carried to Birmingham only 50,000 pounds of cotton not yet 
compressed. And, in the présent case, this cotton shipped from Nettle- 
ton would in the common order of business be compressed at Birming- 
ham. This fact is noted in the bill of lading. A condition of the bill 
of lading was that those engaged in the transportation might compress 
it or not, as they should elect. The concern of the shipper was to hâve 
the cotton carried to New York. That of the carriers was to carry it 
at as little cost to themselves as pwssible. And we may hère note that 
the contract of the initial carrier was to deliver it to the succeeding car- 
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rier, and there was no stipulation with or for an;y othérparty than car- 
riers, except that the pwner should be chargeable with the cost incurred 
by any quarantine régulations. The manner in which the contract was 
performed in this instance, and it was the usual manner, confirms this 
construction of the agreement, namely, that the compression of the cot- 
ton was not done for the shipper but for the carrier, who was to take it 
for the long carriage from Birmingham to New York, and for its econ- 
omy. When the cotton arrived at Birmingham it was delivered to the 
Belt Ivine, to be turned over to the compress company, and it was so 
delivered. But the Kansas City, Memphis & Birmingham Railroad 
Company, after it had delivered the cotton to the Belt Line. notified 
the Southern Railway Company that the cotton had been delivered to 
the Belt L,ine to be taken to the compress, passed the waybills to the 
railway company, and turned over the unearned freight money to the 
latter; no déduction being made for the compress company. And ail 
this was according to the common course of business between thèse 
two railroad companies in such cases ; that is to say, of transportation 
by the first to be continued by the other from Birmingham. In view of 
the circumstances stated, it might well hâve been inferred by the jury 
that this cotton was delivered by the Kansas City, Memphis & Birming- 
ham Railroad Company to the Belt Line to be taken to the compress 
by the authority of the Southern Railway Company, for it is not too 
much to say that the adoption of the usage was a sufficient authority 
for acts done in pursuance of it, unless there was something to show 
that there was some change in the circumstances or some notification 
to the contrary. With respect to the facts we repeat what we hâve said, 
there was évidence from which the jury might hâve found them. 

But, secondly, the contract between the Southern Railway Company 
and the compress company affords very cogent évidence, as we think, 
that the latter did not stand in the relation of a contractor with the ship- 
per, and did not in any légal sensé act, nor was it expected to act, as 
the agent of the shipper ; but, on the contrary, was doing it, or was ex- 
pected to do it, as the agent of the Southern Railway Company. It was 
an incident of the carriage, which carriage was to be performed by the 
railway company. By référence to this contract, which is copied in our 
former opinion, it is stated in the preliminary récitals that the railway 
company "will, during the approaching season, accept uncompressed 
Gôtton for through transportation, but for convenience in forwarding 
the same, desires that a portion thereof shall be compressed, at the 
compress of the compress company"; and then, by paragraph 1, the 
compress company agrées that, when requested by the railway company, 
it will unload the cotton from cars or wagons and compress it, and then 
load it on the railway company's cars, as might be directed by it. Then 
follow, in that and subséquent paragraphs, particular stipulations about 
the manner in which the compressing and loading of the cotton upon 
the company's cars shall be done. By paragraph 5, the compress com- 
pany stipulâtes that it will indemnify the railway company against any 
and ail claims, demands, suits, judgmehts, and sums of money accruing 
to any person against the railway company while the cotton is in pos- 
session of the compress company. By paragraph 6, it agrées to pay 
to the railway company allsumsi paid by the latter for insurance on 
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the cotton while in the possession of the compress company. By para- 
graph 8, it agrées to give the railway company a bond with sureties 
for the faithful performance of the contr-'ct. Thereupon the railway 
company agrées to pay the compress company at certain specified priées 
for the services to be performed by the latter, with a proviso that : 

"When the railway company shall issue Itg blU of laUing for compressée! 
cottou to be delivered to it for shipment at tlie compress of^the compress com- 
pany, then the compress company shall look to the shipper oï such cotton for 
Its charges, aud not to the ralhvay company." 

It is contended on behalf of the railway company that the contract 
concerned only cotton originally shipped from Birmingham on the 
railway company's own bills of lading, and not cotton received from 
other railways for further transportation. But there was nothing in 
the character of the business which woukl make it probable that such 
a distinction should be intended, and the stipulation to unload the cotton 
from "cars and wagons," and for the collection of the cost of compress- 
ing cotton received at Birmingham and shipped from there on the 
Southern Railway Company's bill of lading, distinctly show that the 
contract was intended to cover cotton received from other railways as 
well as from local shippers. Or, if this were doubtful, the action of the 
parties under it woukl help out the uncertainty. It seems clear that the 
compress company, in receiving, compressing, and reloading, cotton 
upon the railway company's cars under this contract, was an employé of 
the latter, and that it would be wholly unreasonable to regard it as 
performing the service either as an agent for, or as an independent 
contractor undertaking them for, the shipper. 

Another contention is that there was no request of the railway com- 
pany that this cotton should be sent to the compress, and that the rail- 
way company was given no opportunity to elect whether it would hâve 
the cotton compressed. To this there are two answers. In the first 
place, if the jury should find, as there was évidence tending to show, 
that it was the customary thing, in the course of business between the 
Kansas City, Memphis & Birmingham Railroad Company and the 
Southern Railway Company, for the former to send to the compress 
cotton intended for transportation to New York bv the Southern Rail- 
way Company, the request of the latter that this cotton shotdd be sent 
to the compress might well hâve been implied. And, in the second place, 
the Southern Railway Company was forthwith notified by the Kansas 
City, Mempkis & Birmingham Railroad Company that it had sent this 
cotton into the compress, and that its destination was New York. The 
waybills were delivered to the Southern Railway Company, and the 
freight money, less the charges incurred before the delivery to the com- 
press, Was paid or credited to it in current accoimts. This notification 
and the delivery of waybills were made on March 14, 1903, or possibly 
the day following, for a manifest containing the number and initiais 
of the cars, weights, and description of the contents with full particu- 
lars and with directions, bearing date March 15, 1903, was sent by the 
Southern Railway Company to the compress compainy. On the trial 
Ihe railway company denied that it received notice of the sending of 
the cotton mto the compress until March 2î'th, and it is possible that thi? 
was so. The jury was to find how the fact was. But it is not very 
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material. The raiiway company did not repudiate what had been donc, 
nor did it raise any objection until the loss of tlie cotton came to be ap- 
prehended, several weeks later. 

In support of its contention that the delivery to the compress com- 
pany wàs not a dehvery to it, the raiiway company relies specially 
upon the authority of the case of Arthur v. Texas & P. Ry. Co., 139 
Fed. 127, 71 C. C. A. 391, decided by the Circuit Court of Àppeals for 
the Eighth Circuit. But the facts in that case in respect to which the 
décisive question arose were very différent from those in the pending 
cause. The action in that case was instituted to recover from the rail- 
road company the value of 50 baies of cotton, which had been delivered, 
as was claimed, to it at Texarkana to be carried by it and its connec- 
tions to Utica, N. Y. The cotton in question was brought in by local 
buyers for compression and shipment at Texarkana, and was unloaded 
upon the platform of the Union Compress Company, a corporation or- 
ganized for compressing cotton preliminary to its shipment. It was 
intended that the cotton should be taken over its route by the défend- 
ant, the railroad company. Two days after it was left upon the plat- 
form, and before its compression, it was consumed by fire through the 
négligence of the compress company, and the shipper sought to hold 
the raiiway company for the loss, upon the ground that the compress 
company was its agent for receiving cotton for transportation, and that 
the raiiway company, upon the certificate of the compress company 
showing the receipt of the cotton by the latter, issued its bill of lading 
to the shipper, in which was a stipulation like that in the présent case 
giving each carrier the privilège of compressing the cotton. But this 
stipulation would seem to hâve been nugatory in that case, because the 
cotton was already in the hands of the compress company for compres- 
sion. The compress company had no contract or other relation with 
the raiiway company except that_ a compulsory rule of the Texas Rail- 
road Commission, requiring raiiway companies to issue receipts for, 
and take charge of, ail cotton delivered upon the platforms of compress 
companies situated upon its track. The court held that it was beyond 
the power of the railroad commission to impose a liability upon the 
raiiway company for the acts of the compress company, which was, 
as the court held, an independent actor. That ruling, of course, re- 
leased the railroad company from any liability on account of the re- 
ceipt of the cotton by the compress company. And the court held that 
the raiiway company was not precluded by its receipt and bill of lading 
from proving that in fact it had not received the cotton — a proposition 
well settled by authority. In that case the compression was to take 
place before the cotton came into the possession of the carrier, while 
in this it was a privilège which must be exercised, if at ail, while the 
carriage was going forward. But the essential différence between the 
cases is that in that case the compress company was an independent 
contractor and was doing the work for the shipper, while in this it 
was serving the carrier under a contract of hire for which service its 
compensation was paid by the carrier. It is clear, therefore, that the 
décision in that case is not an applicable précèdent. And no other case 
mare relevant is cited by counsel, or bas been found by us. 
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It is suggested that, in the circumstances stated, even if the compress 
Company held the possession of the cotton as the agent of the Southern 
Railway Company, such possession was held in the character of a ware- 
houseman, and not of a carrier. But, as no exonération of the défend- 
ant in either character was attempted, the suggestion avails nothing. 
Moreover, the distinction was not adverted to upon the trial. For 
thèse reasons we do not consider the point further. 

One incidental question which we hâve left by the way is presented 
by the contention for the plalntiff in error that the bill of lading issued 
by the Kansas City, Memphis & Birmingham Railroad Company was 
not proven at the trial; and perhaps the record bears this contention 
out. We do not critically consider how this niay be, for the déclara- 
tion makes profert of the bill of lading and sets it out Verbatim. The 
only proper pleas of the défendant, the Southern Railway Company, 
confess the bill of lading as set out on oyer, and aver matter in 
avoidance. 

We are therefore constrained to adhère to our former opinion, and 
the judgment entered thereon will not be disturbed. 



JOSLYN et al. v. DOWXING, IIOPKIXS & CO. ot al. 

(Circuit Court of Appeals, Nintb Circuit. October 8, lOOC.) 

_No. ],290. 

1. Gaming— Gambling Transactions— Bets on Rise or Faix of Trices. 

Evidence held to support a flnding tliat a défendant conducted a bucliet 
shop, and that Its pretended buying and selling for a customer were mère- 
ly gambliug transactions. 

2. Tecsts— USB OF Trust Fonds— Kecovery iîï C^estui Que Trust. 

Where a customer in bis dealings witb défendant, wliieb conducted a 
bucket shop, used funds wliich he beld in trust, and lost the saine to de- 
fendant, such dealings being merely gambling transactions between tbem- 
selves, witliout any actual buying or selling of stocks or coniinodities, de- 
fendant, having obtained sucb funds witbout giving any lawfiil considéra- 
tion therefor, may be required in equity to restore the sauie to the rigbt- 
ful owners. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

The appellees were the complainants in a bill in equity wbich they brought 
to recover from the appellant money wbich had been held in trust for them 
by Howard Joslyn, tbeir son, but which. it was alleged had beeu lost to the 
appellant by Howard Joslyn in a course of spéculation on tbe rise and fall 
of the market priées of stoclc, grain, and produce during the months of March 
and April, 1900. The money was tbe proceeds of the sale of certain lots in 
Seattle which had belonged to appellees, and which had been sold by Howard 
Joslyn under a power to sell and remit the proceeds. The auiount received 
was $10,800, ail of which, excepting $200 paid as commission to a broker, 
Howard Joslyn embezzled. Howard Joslyn had no money of his own. Ile 
opened his aecount with the appellant by depositing money wlth it, not in his 
own name, but in that of N. S. Josl.in, and he testifled that, when he did so, 
he explained to the appellant's manager that he wished to carry the deposlt 
in that name because of his Personal embarrassment, and because he did not 
wish to hâve the money subject to attachment by his creditors. The trial 
court found for the appellees on ail material avermeuts of their bill, found 



318 150 FEDERAL REPORTER. 

that the transactions between Howard Joslyn and the appellant were simply 
bets npon the fluctuations of the marl^et, and that the appeliees were entltled 
to recover under the pleadings the aggregate amount of tUeir money received 
by the appellant during the months of Blarch and April, 1900, amounting lu 
ail to $7,708. A deeree was rendered In favor of appeliees for that sum, witU 
légal interest thereou from May 1, 1900. 

Thomas R. Shepard and Shepard & Bailey, for appellant. 

Wm. Martin, George H. Bailey, and Franklin K. Lane, for appeliees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case, delivered the opin- 
ion of the court. 

The appellant's contentions, in the order in which we shall consider 
them, are, first, that the transactions which it had with Howard Joslyn 
were legitimate business contracts. The appellant is a corporation 
organized under the laws of Washington, and having its principal 
place of business at Seattle. Its codefendant in the suit is an incor- 
poration of the same company under the same name, organized under 
the laws of Oregon, having its principal place of business at Portland. 
The appellant had branch offices also at Walla Walla and Spokane, 
in Washington, and at Salem, Or. In ail of the nearly daily transac- 
tions which Howard Joslyn had with the appellant there never was one 
actual delivery of stock or commodity. In some of the transactions 
Joslyn figurée! as purchaser, in others as seller, and ail were had with 
référence to what purported to be the priées of the Chicago Board of 
Trade — priées represented to hâve been received by the appellant by 
daily télégraphie reports. The real price of the stocks or commodities 
so dealt in would in a single day amount to from $50,000 to $60,000. 
The appellant, through its manager, admitted that the appellant itself 
carried on ail thèse transactions with Howard Joslyn, and charged 
him commissions thereon aggregating $7,723.50, that the only orders 
which it placed anywhere were hedging orders placed with its own 
branch offices, and that the appellant had no stocks or commodities to 
deliver, and was not in the market buying the same from the owners 
thereof. It is true that the manager pretended to say that the appel- 
lant had the opportunity to buy, and would hâve donc so, if delivery 
had been insisted upon, but he was unable to mention a single instance 
of such sale and delivery, either to Howard Joslyn or to any one, at 
any time before the commencement of the présent suit. It is too évi- 
dent to require discussion that no such delivery was ever contemplated 
in the course of the appellant's business. The testimony convinced the 
trial court, as it does us, that the transactions were gambling deals or 
bets on the market price of stocks and commodities, and that the ap- 
pellant was conducting what is commonly known as a "buckct shop." 
This view of the nature of the business which it carried on is sustained 
by its own admission in a case proper hère to be adverted to (Cullison 
V. Downing [Or.] 71 Pac. 70). in which it made a successful défense 
to an action brought against it on a contrâct for commissions by one 
of its employés on the ground that the business it was engaged in was 



JOSLYN V. DOWNING, HOPKINS & CO. 319 

unlawful, aiid'that its contracts were gambling contracts. In that case 
the following is found in the opinion of the court : 

"A eareful examination of tlie tostimony introducecl by the plauitlfE shows 
that défendants falsely represented to their cnstonu^-s that ail ordrrs reoeivod 
for the purchase of grain were transmitted by telosraph to the Chicago Board 
of Trade, and, after the oommodity had been thns secured, orders for tlie 
sale thereof were sont iii the sauie manner, for which the défendants charged 
a commission of one-eighth or one-fourth of a cent a bushol ; that but fow 
of such orders were ever sent, the défendants "crossing" in their office orders 
for the purchase of wheat with orders for the sale thereof, whereby thcy se- 
cured two commissions witliout performing any service thercfor. * * » 
The methods pursued by tliem were fictitious." 

It is contended that the appcliant was not aware that the nioiiey 
which it took from Howard Joslyn was a trust fund, and that since 
he, even if the transactions were illégal, could not recover the mone}', 
the appellees stand in no botter attitude. The appellant had notice at 
the beginning of its dealings with Howard Joslyn that he was eni- 
barrassed financially. His account was opencd in a nanie other than 
his own. He did not tell the appellant who N. S. Joslyn was, but he 
informed its manager that he wished to carry his deposits in tliat name 
on account of his personal embarrassment and to avoid attachment bv 
creditors. The appellant thus had knowledge of facts sufficient, we 
think, to put it upon inquiry to ascertain who N. S. Joslyn was, and 
whose the money was that was being so used. But it is unimportant 
whether knowledge of those facts was or was not sufficient to put the 
appellant upon inc^uiry, for the right of the owners in this instance to 
recover the money does not dépend upon notice to the appellant that 
the money was held in trust. The appellees did not participate in the 
gambling transactions. They had no knowledge that their money was 
being thus used. Howard Joslyn had possession of their money in 
trust only for the purpose of transmitting it to them. The appellant 
in receiving the money parted with nothing of value. It was not a 
holdef for value. It received the money without lawful considération, 
and it has no légal or équitable ground for refusing to restore it to 
the true owner, with interest thereon from the dates on which it was 
received. No objection has been interposed to the nature of the reme- 
dy by which it is sought to recover the money in this équitable suit. 
Central Stock & Grain Exchange v. Bendinge'r, 109 Fed. 9?6, 48 C. 
C. A. 726, 56 L. R. A. 875. 

The further contention is made that the appellees cannot recover 
for the reason that they hâve f ailed to distinguish their money paid 
to the appellant by Howard Joslyn from the money paid by him which 
belonged to him. Howard Joslyn testified that ail the money which 
he received from the sale of appellce's property was paid by him to the 
appellant. The trial court found the dates and amounts of spécifie pay- 
ments of money made during March and April, amounting to the total 
sum of $7,708. Its finding is amply sustained by the record, an ex- 
amination of which leaves no doubt that those sums were paid by 
Howard Josl}'n t.o the appellant out of the proceeds of the sale of ap- 
pellees' property. We are convinced, moreover, that that sum does not 
represent the full amount which the appellant should, in equity, bfc 
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requjred to account for, and that at least $1,500 in addition thereto 
is justly due to the appellees from the appellant. 

But, in view of the issues framed in the pleadings upon whjch the 
case went to trial, and the absence of a cross-appeal, we think that we 
are without power to extend further relief to the appellees than to 
affirm the decree of the court below, which we do. 



FOX et al. v. MILLER et al. 

(Circuit Court of Appeals, Niiith Circuit. October 1, 1906.) 

No. 1,310. 

Hasements— RiGiiT DP Way— Makner of Use— Logs and Logging— Stbeams. 
Wliere a lease gave the lessee a right of way .50 feet wide, to be used 
for logging, eitlier for a road, flume, tram, or iu any other manner the 
lessees might décide, and it was undisiiuted that a stream as used by tlie 
lessees was within the limits of the grant, tlie lessees were not conflned to 
the use of the right of way for the purposes of a road, flume, or tram, 
but were entitled to use the stream to Hoat logs. 

Appeal from the Circuit Court of the United States for the District 
of Idaho. 

ïhe appellees are the owners of 15 acres of land lying in a triangular shape, 
with the apex to tlie south, from which point the hypothenuse, ruuniug north- 
easterly, is bounded by a count.y road. The land is traversed by a small stream 
known as "Cowles' Creek," which flows through it into Loff's Bay, an arm 
of Lake Coeur d'Alêne, on which the land abuts on the north. The stream 
enters the land uear the apex of the triangle and runs parallel with and ad- 
jacent to the county road, until it reaches a point about 40 rods from the bay. 
At this point the main chamiel turus northwesterly, but for several years the 
stream bas followed a second chanuel which leaves the main channel at the 
point above referred to, and runs nortbeasterly, parallel with and adjacent 
to the county road. The second channel carries nearly as much water as the 
main channel, and had heeu used for several years prier to 1904, during cer- 
tain seasons of the year, for the purpose of .transporting logs to the lake. The 
appellees' land traversed by thèse channels is low marshy ground, overflowed 
during the flood seasons and coverod with a growth of willows. It bas never 
been cleared or improved. In December, 1903, tho appellants, who owned tim- 
ber which they desired to transport to market across the land of the appel- 
lees, began negotiations with the latter to secure a right of way for that pur- 
pose. 

The negotiations culminated in a lease made ou .Tanuary 9, 1904, by the ap- 
pellees as parties of the flrst part to the appellants as parties of the second 
part, which provides as follows : "That the said parties of the first part do 
by thèse présents lease and démise unto the said party of the second parti a 
right of vi'ay fifty feet wide, to be used for logging purposes either for a road, 
flume, tram or In any manner the party of the second part may décide upon as 
will best meet their neeûs, in the transportation of their logs or forest products ; 
the said right of way commences at a point hereinafter mentioned and is de- 
scribed as follows, to-w!t : Commencing at a point on the north line of the 
county road, where said road crosses the west line of the N. W. 14 N. W. ^ 
of sec. 35, T. 49 N. R. 4 W. B. M., thence running in a northerly direction par- 
fllleling tbe south bank of the creek (which creek crosses said west line of 
the said N. W. V4, N. W. %, near the point where the said road does) about 20 
rods thence running In a northeaslerly direction to the north Hue of said 
county road, theuce paralleling said county road to the shore of Lake Coeur 
d'Alêne, thence eas>erly a long the south shore of Loff's Bay of Coeur d'Alêne 
Lake about 30 rods to the point of rocks that exteuds out Into said bay, to- 
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gether with the riglit to use the water front adjacent to said rlght of way for 
booming and landing purposes. It is expressly agreed between the parties 
hereto that, the rights above granted shall not conflict and may be amenable 
to grants or leases of like nature heretofore granted to others by the parties 
of the flrst part, with the appurtenances for the term of years which it may 
take to remove ail the forest products of the party of the second part, which 
may be tributary to said Loff's Bay of Coeur d'Alêne Lake, at the rent or sum 
of two huudred dollars payable in gold coin of the United States of America, 
for sald period in advance. And it is hereby agreed, and not to let or under- 
let the whole or any part of said premises without the written consent of the 
said parties of the first part, except to parties taking contracts to remove forest 
products belonging to the party of the second part. And at the expiration of 
the said terni, the said party of the second part will quit and surrender the 
said premises in as good state and condition as reasonable use and wear 
thereof will permit (damage by flre or éléments excepted)." 

At the time of the exécution and delivery of this instrument the appellants 
paid to the appellees $200, the considération therein provided for. In the fall 
of 1904 one SIcKenzie, who had a contract from the appellants to take out 
their logs. deepened and cleared out the right-hand channel of the creek, and 
ditehed the northerninost 300 feet thereof. The appellees knew of this work 
at the time thereof, and made no objection thereto. On February 11, 1905, 
they flled their bill of complaint, alleging in substance that the appellants 
procured the lease by fraud and by fraudulent représentation ; that they rep- 
resented that they were a corporation, whereas, in fact, they were a partner- 
ship ; that they represented that the rent was to be S200 per annum, whereaa 
by their fraud in drawing the lease the rent actually reserved therein was 
$200 for the entire terai ; that they expressly promised and agreed to use the 
right of way for no other purpose than for a flume, and expressly promised not 
to interfère with or disturb the soil ; and that, in violation of thèse promises, 
they were engaged in digging a large ditch on the land of the appellees for 
the purpose of driving, their logs and diverting the waters of Cowles' Creek 
into the ditch, which acts it was alleged would work irréparable injury to the 
appellees. The prayer of the bill was for the cancellation of the lease, for an 
injunction enjoining the appellants from asserting any right in the appellees' 
land, from interfering with the actual flow of Cowles' Creek, from eontinuing 
the construction of the ditch, and from interfering with the soil of the ap- 
pellees' land. Issue was jolned on thèse allégations of the bill, and on the 
testimony taken the trial court found that the appellants practiced no fraud in 
procuring the lease, but held that the lease itself conferred upon the appel- 
lants the right to use the right of way only for the purpose of a road, flume, or 
tram. Accordingly, the court entered a decree enjoining the appellants from 
using the right of way for any pUrpose other than for a road, flume, or tram, 
and enjoining them from excavating any ditch or canal thereon, and from in 
any wise disturbing the soil except for such purpose, and from running or 
floating any logs through the ditch which they had already constructed on said 
right of way. 

From that deei-ee the appeal is taken. 

F. M. Dudley, for appellants. 

W. T. Stoll and Edvvin McBee, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The principal question hère presented, and the only one necessary to 

be decided, is what is the proper construction of the ternis of the lease. 

The lease gives to the appellants "a right of way 50 feet wide to be 

used for logging purposes either for a road, flume, tram or in any 

150 F.— 21 
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maniiier the^party of the second paft may décide tipon as wïll ■hest nicet 
their'iaeéds in the transportation of their log-s or forestproducts." 
The, court below construed this to'be à grant of a right of way f6r t'he 
purpose of à road, flume, or tram only, and heldthat the,wor'ds whicn 
foUowed should be disregarded because vague and indeinnite. We are 
unable to agrée with this construction. Thè grant was of a right of 
way 50 feet wide' for logging puriposes. It is nôt dispûted that the 
stream, as it was.used by the appellants, was within the Hmits of the 
grant. It' had been used for floating logs to the lake in the years 1902 
and 1903. One of the appellees testi'fied that at the beginning of the 
negotiations thé agent of the appellants "spoke to me about gettirig a 
right of way through our land and for driving logs through the creek 
to get an outlet." , The lease itself contains the provision that the rights 
thereby granted "shall not conflict and may be amenable to grants or 
leases of like nature heretofore granted tb others by the parties of the 
fîrst part." Such rights theretofore granted to others' must bave been 
rigl]ts to float logs through, the creek, as no othcr use of the land for 
that purpose had been made. 

The lease irt specifying that it grants a right of way 50 feet wide to 
be used for logging purposes, eithcr for road, flume, or tram, goes on 
to provide that it may beused in any manner the parties of the second 
part may décide upon, "as will best meet their needs." Thèse words 
must hâve been inserted for a purpose. There was at least one way, 
other than the ways enumerated, in which 'the premises could be used, 
a way long used and recognized in logging, a way in which the premises 
had theretofore been used and in which they could be used with the 
least expenditure of money. That was by floating logs through the 
channel. That this was within the contemplation of the lessees is shown 
by the contemporaneous interprétation, which they placed upon their 
grant. In the spring immediately following the exécution of the lease 
they began to drive logs down the channel, and no objection was made 
by the appellees. In the following October the, appellants improved the 
channel and ditched 300 feet thereof. The appellees, so far as they 
could do so by their silence, assented to this construction of the con- 
tract. They made no objection or protest until February, 1905. When 
they did hâve reciourse to the law, it was in the first instance not for the 
purpose of disputing the construction which the appellants had placed 
on the lease or to enjoin them from using the ditch, but to enforce the 
payment of a second installment of rent, on the ground that the con- 
tract called for an annual payment of $300, instead of $300 for the 
entire term. The attendant circumstances, the antécédent use of the 
land, 'the jconteitiporaneous construction placed upon the granted right 
by the grantee thereof, the acquiescence therein by the grantor, may ail 
be referred to to détermine the true construction of such an instrument. 
In viêw' of , ail thèse considérations, and espeçially in vie w of the ex- 
press terms of the lease, we entertain no doubt that it was the intention 
of the parties to the contract. that the land nught be used as it was used. 
The évidence of damages to : the freehold resulting frôm ditching 
through a portion of the channel is not substantial or convincing. 

. The dpcree is reversedi and .thç; Causé is remanded, with instructions 
to dismiss the bill. 
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r THE DEGAMA. ' 

JAMES GIBBONEY & CO. V. BKIDGËS. 

(Circuit Court of Apiteiils. Fiftli Circuit. January 29, 1907.) 

No. 1,527. 

COLtlSlON— MOVING AND MoORED VeSSEI/— PRESOMPTION OF FaULT IN MOVINO 

Vessel. : ' • 

A moving .vessel whicli cornes into collision witli a vessel moored l9 
presumptively in fault, aiid .she caunot be exouerated from liability on 
the ground tliat slie was at tlie tinie being liandled by tugs whicb con- 
trolled her moveuieuts uulcss such dt'fense is pleaded and proved. 

tËd. Note.— For cases in iwint, see Cent. Digi vol. 10; Collision, § 103.1 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

For opinion below, see 140 Fed. 755. 

Harry Pillans, for appellant. 

Gregory L. Smith and H. T. Smith, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judgës. 

FARDEE, Circuit Judge. This is a collision case in admirai ty. 
The libel charges in respect to the collision : 

"That the vessel Is now lying in the River ilobile within said Southern dis- 
trict of Alabama, and within the artmiralty and maritime .iurisdictioh of this 
honorable court. That on or about the 12th day of May, 1905, the coal barge 
Mayiield and the hoistiug coal barge l'ratt, botli of wiiiçh are owned by libel- 
ants, were lying fast to tlie eud or liead of tlie wharf l^uown as the 'Southern 
Raîlroad Company's Coal 'SVJinrf ' ; the l'ratt occiiiiyiiig the quny bcrth and' the 
Mayfield being outside of lier. ïliat in the foreuoon of said day the said 
steamship Degania, while proceedhig to a dock or being dociœd near to where 
thèse barges were lying, was so ucgligently and recklessly handled and op- 
erated that she came into contact juid collision witli the barge Jlayfield, strik- 
ing lier on the starboard sidc a fow feet forward of the stern, and drove her 
with violence against the hoisting barge Prntt. stavlne in the plnnking and tim- 
-bers of the barge Pratt and doiug otlier damage to them, as is hereinafter set 
forth." : , : 

The çlaimant answérs thereto as follows : 

"He does not know whether on the 12th day of ilay, 1905, the barges Xlaj- 
field and Pratt were ovs-ned l)y Hbelant or not. They were lying fast to tho 
end of the wharf known as the 'Southern Railroad Company's Coal Wharf.' 
The Pratt was occupying the quay berth and the Mayfield was- lying outside 
of her. Ile admits that the steamship Degama, while proceeding to the dock 
adjoining the wharf at which the barges were lying, came in contact with the 
barge Pratt and somewhat injured her. lie dénies that this was due to négli- 
gence on the part of the Dégariià." 

On the trial libelants ofïered the évidence, of, several eyewitnesses 
of the collision and also évidence as tp damage and attempts to settle 
the same. The claiinant offered no évidence whatever. The libelants' 
witnesses testified, when describing,the collision, among other things, 
as follows: Witness Austin says, "As to whethef the steamer was 
warping in with lines or coming in under steam, the tugboats had 
her." And. on cross-examinafion said, "Yes, sir; I said she was being 
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handled by a tug. i don't remember the name of the tug." William 
Tiegen said, "No, sir ; the Degama was not under her own steam. 
They turned her in. She headed iu towards the wharf and struck the 
Mayfield near the stern." Oscar Thiel said: 

"The tug Nimroa tried to pull her dovvn to the south slip. They pulled her 
away from us before she struck, and the tug saw they couldn't hold her any 
more. I said that the Nimrod was haudling her. The Nimrod was on her 
starboard side at first — found she couldn't hold her and let her go. She had a 
head rope — v,'e were alongside. She was trying to pull in from upstream. She 
tried to pull off from me, but the ship had too much wind and headvvay and 
hit us. I think the Degama was under steam. She was using her propeller 
backwards; her propeller was backlng." 

On this évidence given by the libelants' witnesses with regard to the 
présence and movements of the tug in connection with the collision, 
the district judge dismissed the libel on the' ground that the ship was 
under the control and domination of the tug, and therefore not liable 
for the collision— citing The Clarita, 23 Wall. 1, 23 L. Ed. 146 ; The 
St. Johns (D. C.) 101 Fed. 470; Sturgis v. Bover, 24 How. 110, 16 L. 
Ed. 591. Also the case of The Civilta and the Restless, 103 U. S. 
G99, 26 E. Ed. 599. 

It is to be noted that the claimant neither pleaded nor ofïered évi- 
dence to prove that the Degama in moving or being moved from one 
station to another in the harbor was under contract with and control 
of a tug; and the only évidence on the subject is that found in the ex- 
amination of the libelants' witnesses who refer to the présence and 
some of the movements of a tug. When a vessel in motion runs into 
a vessel moored, the rule is that the moving vessel must exonerate 
herself from blâme. The Virginia Ehrman and The Agnes, 97 U. S. 
309-315, 34 L. Ed. 890, and cases there cited. In such a case there is 
a presumption of fault on the part of the moving ship, and the burden 
of proof is on her to exonerate herself from liability. The Oregon, 
158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The Granité State, 3 
Wall. 310, 314, 18 L. Ed. 179 ; Inland & Seaboard Coasting Co. v. 
Toison, 139 U. S. 551, 554, 11 Sup. Ct. 653, 35 L. Ed. 270; Pennsyl- 
vania R. Co. v. Ropner (C. C.) 105 Fed. 397 ; The Bridgeport, 14 Wall. 
116, 20 L. Ed. 787. 

If, as held below, the Degama was under the domination and control 
of a tug, and therefore not responsible for her own navigation, it was 
incumbent upon the claimant to not only allège, but to prove, the same. 
This is not at ail in conflict with the authorities cited by the judge be- 
low, which are all'cases in which the contract with and control of the 
tug was sufficiently proved. It was within the province of the claim- 
ant to hâve furnished évidence with regard to the contract with the 
tug and the irresponsibility of the ship. From the failure to do this 
in the présent case everv implication is against the ship. Clifton v. 
United States, 4 How. 242, 11 E. Ed. 957 ; The New York, 175 U. S. 
187, 20 Sup. Ct. 67, 44 L. Ed. 126. On the évidence actually submitted, 
we cannot agrée with the conclusion of the district judge as to the ir- 
responsibility of the ship on account of her being in tow of, or being 
handled by a tug. In moving large steamers around in ports, tugs are 
frequently employed to aid in the movement without any control of 
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the navigation or responsibility therefor. In this case the capacity of 
the tug, the contract of employment in and about the moving of the 
ship, and whether the tug in fact or under contract controlled the navi- 
gation of the ship is left to conjecture, with the presumption of fault 
against the ship. In Re Walsh and The Echo, 136 Fed. 557-559, 69 
C. C. A. 267, the matter of the responsibility of a ship in tow of a tug 
was fully discussed, and there the nonliabiHty of the tug was held only 
upon satisfactory évidence that the ship, although in tow of the tug, in 
fact controlled the navigation. 

The decree of the court below is reversed, and the cause is remanded 
to enter a decree for the libelants for such damages as may be shown 
under the usual practice in such cases. 



ÎITLFORD & V. ST. liY. CO. v. CLINE. 
(Circuit Court of Appeals, First Circuit. January 24, 1907.) 

Ko. G84. 
î. Courts— FEDERAL Court.s— Autiiority of Décisions of State Courts— 

STKEET KaILUOADS — IXJURY to PeKSON AT HlGllWAY CROS.SI.\li— CONTKIBU- 
ÏORY KeGLIOEXCE. 

Upon tiie question of the eare roquirecl of a tra\pler on a liis'iway on ap- 
proaching a street railway erossing, tlie local décisions are persuasive in 
a fédéral court. 

|Ed. Xote. — For cases In point, see Cent. Dig. vol. 13, Courts, §§ 950- 
955. 

State laws as ruies of décision in fédéral coiu-ts. see note to Wllson v. 
Perrin, 11 C. C. A. 71; Ilill v. llite, 29 C. C. A. 553.] 

2. Stbeet Railboads — Tnmury to I'ekson AT HiciiwAY Crossing — Contkibu- 

TOBY NE6LIGK?;CE — (JtrESTIO.V TOR .lURY. 

A bnggy in wliicli plaintiff was driving was struck by a .street car 
on defendant's Une upon a higlnvay crossing. When plaintiff passed a 
building 33 feet froni the track. he could see along the tnick in the di- 
rection from whicli the car can>e but CO feet, because of an intervening 
building; while at a distance of 20 feet frou) the track he could see 1,- 
200 feet. At sonie point after pas.sing the building not preci.sely shown, 
lie looked up the track, and did not see nor hear any car approaching. 
l'here was évidence tending to show, and which justifled a finding, that 
the car was being l'un at excessive speed. Ileld that, under the law of 
ilassachusetts as established by décision, the question of plaintiff's eon- 
tributory négligence was one for the jury. 

|Ed. Note. — For cases in point, see Cent. l)ig. vol. 44, Street lîailroads, 
§§ 248-2.-,-.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Wendell Williams (William's, Williams & Vincent, Norman C. Mc- 
Naughton, and John C. F. Wheelock, on the brief), for plaintiff in 
error. 

John H. Casey (Nathaniel N. Jones, Ernest Foss, and John E. Swift, 
on the brief), for défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 
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LOWELL, Circuit Judge. The défendant in error, hereînafter 
called the plaintiff, sued tiie plaintiff in error, hereinafter called the 
défendant, for damages caused by a collision with the defendant's 
Street railway car. The plaintiff had driven his buggy around a house 
situated in the town of Milford. The house stood upon a street 
through which ran the defendant's single track, 33 feet. distant from 
the front of the house, and on tliat side of the street. As the plaintiff 
passed in front of the house, he looked first to the left across a vacant 
field, and then to the right, where his view was interrupted by a shop 
close to the roadside. From the front line of the house he could see 
but 60 feet up the track to the westward. From a point 13 feet in ad- 
vance, and therefore 20 feet from the track, he could look past the 
shop 1,200 feet in the same direction. He saw and heard no car. He 
continued to walk his horse tovvard the track, and as he crossed it the 
front wheel of his buggy was struck with considérable violence by a 
car coming from the westward. There was évidence that the motor- 
man did not sound his gong, and that the car was running 16 miles an 
hour, a rate which the jvtry might hâve found to be excessive. The 
défendant asked the judge to direct a verdict in its favor. This the 
judge refused to do, and the défendant duly excepted. The jury found 
for the plaintiff", and the défendant sued ont his writ of error to this 
court. No question is hère made of the defendant's négligence. 

Had the plaintiff looked up the track only at the exact moment of 
passing the front line of the house, whence he could bave seen but CO 
feet of track, his act would bave been useless, inasmuch as a car going 
at a reasonable rate of speed would cover more than 60 feet, while he 
walked his horse 30 or 40. Had he, on the other hand, looked when 20 
feet distant from the track, or at any time thereafter, his view would 
bave taken in so much of the track that lie must hâve seen the car, how- 
ever fast it was approaching. But at some intermediate point the track 
must bave been visible for a distance which wotild not be covered during 
the tinie in question by a car runuing at a reasonable speed, but whicli 
might hâve been covered by a car running 16 miles an hour. The jur}- 
may hâve found that this was the point from which the plaintiff looked 
up the track. It may bave found also that the gong was not sounded, 
and that the plaintiff manifested his due care by listeniiig for it. 

We bave bere to deal, not with the responsibiîity of a steam railroad 
toits employés, which in the absence of statutory régulation is matter 
of generaMaw (Gardner v. Michigan Central R. R.. loO U. S. 349, 
358, 14 Sup. Ct. 1 10, 37 h- Ed. 110?); but with the use of highways, 
concerning wbicb local décisions are persuasive (Détroit v. Osborne, 
135 U. S. 493, J9.S, 10 Sup. Ct. 1012, 34 h- Ed. 260). We hâve ex- 
a'niined many cases decided by the Suprême Judicial Court of Massa- 
chusetts which détermine in differing circumstances the care required 
of a traveler crossing a street railway, and we are satisficd that in the 
case at bar tb'e question of the plaintiff's négligence was for the jury. 
Rolîbins V. Springfield Street Railwav, 165 Mass. 30, 4 2 N. E. 334';. 
Lahti V. Fitchburg Street Railway, 172 xMass. 147, 51 N. E. 524; Even- 
son V. Lexington Street ' Raihvay. Ifi7 Mass. 77, 72 N. E. 855 ; Shea 
V. I.exinrton Street Railwav. 188 Mass. 425, 74 N. E. 931; Orth v. 
lîoston.Eievated Railwav, 188 Mass. 427, 74 N. E. 673 ; and particularly 
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■Green V. Haverhill Street Ra'ilway (decidcd Jaritiàry 4, 1907) 79 N. E. 
'735:. , ■ 

The judgraent of the Circuit Court is .affirnied, and the défendant 
in error rccovcrs costs in tliis court. 



' LOEB & .SCnOK.XFELD V. UNIÏED STATUS. 
(Ciri'Uit Court of Appcalf, Sefoiid Circuit.- Dccember 4, 1906.) 
No, 5.-) «,341). 

1. CUSTOM.S DUTIKS ( 'r,\S,SlFICATlÔN'— Kli BROIDEIÎT COÏTO^v. 

Tl)e provi.-iou in 'JMrilï Aet .7nly 24, 1807. c 11. § 1, Scliediilp I, pfir. 303. 
30 Stat. iir> |i;. S. Comii. St. 1001, p. , .l(;-'rt;|, for -'eDibroitiery cottous," 
(loes not include Ko-calIi>d "No. (10 .■J-])l.v" tliread or .yaru used in ein- 
broidoriiifî iiiaelunef;, wliich is sliown iiot to 1)0 witliin tlie elass com- 
mereially liuown as "einiiroirtcrv cottons.'' 

3. SASrE— OOMMEIÎCtAL De.SKÏNATION— CiTIKF UPE. 

Beeause it nppears tliat tlie expression "enilM'oidery eotronis," in Tariff 
Act .Jiily 24. i807, o. 11, § 1, S-cliodule I, ))ar. 30;î, 30 Stat. 175 [U. S. 
Conip. St. 1001, p. ]<).'")(>|, \yas a wel!-kno^A'ii conuuercial tenu wlien tlie 
act was iiasscd. and there is nothing in tlie phrasoolojf.y of tlic law to 
indicate that Congress intended to uiake chiof or individiial use the test 
for classification ratlier tlian tlio couimercial ineaninK of said expression, 
heUl, that the ]iro>isi()u ^vas not Intended to include any article not com- 
nioi'ciall,y known as "embroidery cottons." 

Appeal froni the Circuit Court of the United States for tlie Southern 
District of New York. 

This cause cornes hcre upon appeal from a décision of the Circuit 
Court, Southern District of New York (l-l'î Fed. f)i)8), sustaining a 
décision of the Board of General Appraisers affirminç? tlie classifica- 
tion of certain imported articles for dutv under the Tarifif Act July 
24, 1897, c. 11, 30 Stat. 151 [U. S. Comp! St. 1901, p. 1626]. 

Curie, Smith & Maxwell (W. Wickhani Smith, of counsel), for im- 
porters. 

Charles Duane Baker, Asst. U. S. Atty. 

Before WALDACE, LACOMBE, and COXE, Circuit Judgc;. 

PER CURIA^NI. The importation is cotton thread or yarn, of the 
size and twist known as "No. 60 5-ply yarn," put up on paper bobbins. 
universally wound. The importation was intended for use in ctnbroid- 
ering fabrics by a machine and was classified as "embroidery cotton." 
The relevant paragraphs are : 

"302. Cotton thread and cardcd yarn. warps or warp .yarn, * * « color- 
ed, bleached, dyed, combed or advanced beyond the condition of singles hy 
grouj)ing or twistiug two or t!u-ee single yarns togethor, whether on beanis, 
or in bitndles, skeins or cojis, or in any other fonn, exçept spool thread of cot- 
ton hereinafter provided for, * * * or ail numbers exceeding iiumber tweuty 
and up. to niimber eighty. one-fourth of onc cent per nuiuber jier pouiid. * * "■ 

"303. Spool thread of cotton, including crochet, darning, and erabroidcry 
cottons on si)ools or réels, containing ou each spool or réel not exceeding one 
hundred yards of thread, six Cents per dozen ; exceeding one hundi-ed yards oji 
each spool or réel for every additional Inmdred yards or fractions) part there- 
of iu excess of one huudred, sis cents per dozcu spools or rcols ; if otherwise 
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than on spools or réels, one-half of one cent for each one hundred yards or frac- 
tional part thereof : Provided, Tliat in no case shall the duty be assessed up- 
on a less uumber of yards than is marked on tbe spools or réels." Act July 24, 
1897, c. 11, § 1, Schedule I, 30 Stat. 170 [U. S. Comp. St. lOOl, pp. 1655, 1656]. 

The Board of General Appraisers and the Circuit Court sustained 
the classification upon the ground that it was very plain that the chief 
use to which this merchandise was put was that of embroidery cotton 
in connection with machines, and that the case was controlled by Ma- 
gone V. Wiederer, 159 U. S. 555, 16 Sup. Ct. 122, 40 L. Ed. 258. 

We are unable to concur in this conclusion, because it appears that 
"embroidery cotton" was a well-known commercial term when the act 
of 1897 was passed, and there is nothing in the phraseology of the 
paragraph to indicate that Congress intended to make "chief use" or 
"individual use" the test for classification rather than the commercial 
meaning of the words it used. The testimony as to commercial dés- 
ignation which was tak'en before the Board was indefinite and unsatis- 
factory, but after the cause same into the Circuit Court three fuUy com- 
pétent witnesses, associated for many years with the largest whoIesale 
dealers in embroidery cotton, testified to the meaning of those words 
in trade and commerce on and prior to July 24, 1897, and that this 
No. 60 5-ply yarn was not within the class of embroidery cottons. 

The décision of the Circuit Court is reversed. 



W. S. KEYSEE & CO. v. DUIÏ. 

(Circuit Court of Appcals, Fifth Circuit. Jauuary 29, 1907.) 

No. 1,576. 

Shipping — Chabteb Pabty — FiTNESS or Ship. 

A eovenant of fitness in a charter party doos not reqnire the vessel to 
remove the stanchious which support the heams to facilitate loading which 
Gould not be done with safety unless other provision was made to sup- 
port the bearas, espeeially wliere the charter party provides for a deck 
load at request of the master. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 
W. A. Blount and A. C. Blount, Jr., for appellant. 
Jno. C. Avery, for appellee. 
Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

l'ER CURLVM. The bcams of a ship are timbers extending across 
the vessel for supporting the deck, and for kecping the sides of the 
vessel in shape. See Patterson's Nau. Ency. verbo "Beam." Upright 
parts of wood or iron placed so as to support the beams of a vessel are 
called stanchious. Id. verbo "Stanchions." In this case the stanchions 
were of iron and were fastened above and bclow with bolts, and, while 
they could be taken out with little work, they could not be removed with 
saféiy unless other provision should be made to furnish sufficient sup- 
port to the beams, particularly when, as in the présent case, the charter 
party provides for a deck load at the request of the master, The char- 
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ter party contained stipulations for the removal of shifting boards and 
bulkheads, but none as to the removal of the stanchions. Under thèse 
circumstances we are of opinion that under the covenant of fitness in 
the charter party the ship was net obliged to remove the stanchions 
sapporting the deck beams in order to facilitate loading. 

The decree dismissing the libel was correct, and it is affirmed. 



MANSUR V. DUPKEB et al.* 

(Circuit Court of Appeals, Fifth Circuit. January 22, 1907.) 

No. 1,000. 

MABSHAT.TNO ASSKTR— CONSTTîrCTTON AND EfFECT OF DeCREE. 

Wliere a créditer clalms prlortty of paymeiit from a fund In court of 

notes held by him, whicU are also a lien ou other property uot in tlie cus- 
tody of tlie court, it is compétent for the court to direct payment of his 
claim on his transfer of the notes to its receiver and a sale and transfer of 
the notes by the receiver, for the beneflt of the fund, and such transac- 
tion does not operate as a payment of the notes or a discharge of the lien, 
but the purchaser talîes ail the rights of the original holder. 

Appeal from the Circuit Court of the United States for the Western 
District of Texas. 

J. M. McCormick, for appellant. 
W. M. Sleeper, for appellees. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PARDEE, Circuit Judge. A statement of the pleadings and facts 
in this case is unnecessary, because the matters involved are of interest 
only to parties to the suit and their counsel, and they are or ought to 
be fully advised. 

An investigation of the case, in the Hght of the very able briefs sub- 
mitted, brings us to the conclusion that the correct décision of the 
case dépends upon the construction and effect to be given to that part 
of the final decree rendered in consolidated cpfes of Mansur & Teb- 
betts Implement Co. and Washburn & Moen Mfg. Co. v. Provident Na- 
tional Bank, bcing 131 Equity, Dallas, No. 444, and Provident Nation- 
al Bank et al., and W. B. Belknap & Co. v. Provident National Bank 
et al., No. 132 Equity, in the Circuit Court of the United States for the 
Northern District of Texas on the 30th of June, 1897, as follows: 

"It Is further ordered, adjudged, and decreed by the court that the report 
of the master on the intervention of S. W. Slayden be and the same is liere- 
by approved and confinned, and that tlie said S. W- Slayden hâve and re- 
cover of the défendant W. E. Dupree the sum of $3,085.50, with Interest on 
.$2,805,00 thereof at the rate of 8 per cent, per annum, tosether with costs 
by him In this behalf Incurred with a lien on the funds in the registry of the 
coui-t and with priority thereon as hereinafter provided. And It further ap- 
pearing to the court that the debt of the said S. W. Slayden against the sald 
W. E. Dupree consists of vendor's lien notes executed by the said W. E, 
Dupree to O. Balley and transferred by indorsement of the said O. Balley to 
the intervener, S. W. Slayden, under date of December 31, A. D. 1894, each in 
the sum of $900.00, the flrst maturing January Ist, 1898, the second maturlng 
January Ist, 1899, and the thlrd maturing January Ist, 1900, and bearlng In- 

• Kehearing denied Pebruary 19, 1907. 
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tierest dt the rate of.iS per cent, per anuTiiu. jmyable anmially and evideneed by 
interest coupons attached to said notes, siiid notes being secured by veudor's 
lieu on lot 1, block 2, of tlie city ot Waco, Mcl.ennan county, Texas. It is 
liereby ordeféd tbat upon the paynieut to the said Interveuer of his recovery 
<nit 6f the funds in the registry of the court, tlie Said intervener at once dé- 
lirer to F. F. Finks, recciver hereiu, said notes! and said interest coupons tliere-, 
on indorsed to the said receiver without recourse, and tbe said F. If. Finies, 
receiver, is hereby ordered forthwitli to sell said notes and interest coupons 
at public or private sale l'or cash and pay the net proceeds of said sale iuto 
tbe registry of tliis court, to be api)lied as the other funds in tbe registry of 
this cause." 

This decree is conclusive upon ail parties and privies among which 
are the contesting parties in the présent suit. 

In accordance with the decree the Slayden notes carrying vendor's 
lien upon lot 1, block 2, of the city of Waco, vvere paid ont of the funds 
in the registry of the court, and were delivered and indorsed to Finks. 
receiver, "without recourse," and thereafter sold for cash, which was 
paid into the registry to be applied as the other fUnds in the registry 
of the cause, to the payment of the claims of creditors having liens 
on and rights thereto. 

It cannot be inferred from the decree that the court intended said 
notes sliould be paid off, and the vendor's lien released. As the case 
stood when the decree was rcndered, Slayden had a vendor's lien on 
property not included in the fund in court, and, besides, had and was 
claiming a priority over the other creditors on the fund in court, and 
there was no object to pay his claini, except for the benefit of the 
fund in court. The whole matter was one of marshaling securities and 
adjusting equities among creditors, and two courses were open, one was 
to restrain Slayden from participating in the gênerai creditor's fund 
until he had exhausted his outside security under his vendor's lien, and 
the other was by paj'iuent and subrogation. Although not specifically 
stated in the decree, the course pursued was by stibrogation, paying 
Slayden in full on transferring his notes to the receiver, thereby fully 
and effectively subrogating the receiver to the ownership of the notes 
with the vendor's lien securing the same. And this was équitable and 
just and in accordance with the principles of marshaling securities 
enunciated in the text-books (Jeremv, Eq. Tur. 528 ; Adams, Eq. 371, 
273; 3 Pom. § 1414; Bispham's Prîn. Eq."§§ 350, .341), and declared 
and applied bv Chief Justice Marshall in Alston v. Munford. 1 Brock. 
266, Fed. Cas. No. 267, and in Durham v. Rhodes, 2;i Md. 233 ; Ross 
V. Duggan, 5 Colo. 85: Jenness v. Robinson. 10 X. 14. 315; Tarver v. 
Land Mortgage Bank (tex. Civ. App.) 27 S. AV. 40; Fears v. Albea, 
69 Tex. 437, 6 S. W. 286, 5 Am. St. Rep. 78. 

The appellant in this case is the lawful owner and holder of the 
Slayden notes with subrogation to the vendor's lien as held by Slayden, 
and, as neitlier the plea of res adjudicata nor of lâches can avail against 
him, he is entitled to liave a decree foreclosing the said lien as prayed 
for in his cross-bill. 

The decree of the Circuit Court is reversed, and the case is re- 
manded, with instructions to enter a decree in accordance with the 
views herein expressed. 
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ROBIXSON T. AMEIUCAN CAU & FOUNDRY CO. 
(Circuit Ourt ot Appeals, Seveutli Circuit January 2, 1907.) 

No. 1,313. 

Patents — iKrRiNOEMKNT — Action — Plkadikg — IJotion ï-ok Judgmext ox 
Pleadings — Replicatiok — SurFICIEKCY. 

ïhe déclaration In an action for infringemeut of a pattnt alleged tlie 
proper issuance of tlie patent. Défendant flled a plea, sctting up in bar 
a decree entered in a prior suit in equity between the parties for iafringe- 
nient of the same patent dismissiug tlie bill for want of equity, and al- 
leging that the dcvice relied ou as an iiifriugement was the same in botli 
suits. The latter allégation was déniod by a roplication. HeUf, that thb 
sustaining of a motion by défendant for judguient on the pleadiugs was 
error, slnce the court could not know withont proof that the decreo 
detennined the invalidity of the patent, and the plea was met and an 
issue of fact raiscd as to the idontity of the causes of action by the repli- 
cation. 

In Error to the Circuit Court of the United States for the Easteni 
Division of the Northern District of Illinois. 
For opinion below, see 142 Fed. 170. 

Plaintiff in error, plaintifC below, filed his déclaration for damages for In- 
fringemeut of letters j)atent Xo. 594,280, issued to plaintilï on November 23, 
1897, for an improvemeut in casting composite and other wlieels. 

Défendant pleaded that the matters alleged in the déclaration had been ad- 
judicated as follows, namely : That on January 27, 1903, plaintiff filed a bill 
of complaint in the Circuit Court of the United States for the Northern Dis- 
trict of Illinois, charging défendant with infringemeut of the same patent; 
that on March 25, 1903, défendant filed its answer. denying infriugemont "and 
denying generally the allégations of said bill" ; that on Septeniber 11, 1903. 
plaintiilï filed his replication ; that after a full and final hearing the court on 
February 23, 1904, ordered, adjudged, and decreed ''that the bill of complaint 
in said cause be, and the same is hereby, dismissed for want of ecjuity, at com- 
plainant's costs" ; that the case was appealed to the United States ('ircuit 
Court of Appeals for the Seventh Circuit, and on January 3, 190.Ï, the decree 
was afllrmed ; "that ncither of said décisions bas ever been vacated, set aside 
or in any way changed or modifled, but that both said décisions of botli said 
courts still remain in full force and efCect, as by référence to the record of 
said cause in said courts will more fully and at large appear" ; that at the 
time of the commencement of tliis action défendant was making, selling, and 
using the same form of car and other wheels wliich it was making, selling, and 
using prior to and durlng the former suit and snbsequently ; that the cause 
of action set forth in the déclaration consists in the charge that défendant by 
making, selling, and using its said wheels is infringing the patent, which 
is the same cause of action litigated and decided in the former suit. 

In his replication plaintiff admitted that there had been the litigatlon and 
decrees stated in the plea ; but dcnied the identity of the cause of action, 
and denied that, when this action was coumienced, défendant was making, 
selling, and using the same form of car and other wheels that was inrolved 
in the former adjudication respecting infringemeut. 

Défendant moved for .iudgnient on the pleading.s. The sustaining of this 
motion resulted in the présent wfit. 

J. Gray Lucas, for plaintiff in error. 
Thomas A. Banning, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. . 



332 150 FEDEItAL REPOKTEU. 

BAKER, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

No matter wliat évidence was accessible to the court, the only propo- 
sition submitted by defendant's motion was that the plea covered the 
déclaration and that the repHcation failed to meet the plea. 

The plea shows that plaintiff's former suit was dismissed for want 
of equity. But the setting forth of such a decree was not ail that a 
sufficient plea required. For the want of equity may hâve corne from 
a finding that the patent was void, or from a finding that the patent 
was valid, but not infringed, or from findings of both invalidity and 
noninfringement. An adjudication that the patent was void would 
protect défendant against a new attack by plaintifï on the same patent. 
But an adjudication that défendant was doing something that did not 
infringe a valid patent would not justify défendant in doing something 
else that does infringe. 

The déclaration avers the proper granting of the patent. That fact 
carries vvith it the presumption of the patent's validity. The plea nei- 
ther tenders a présent issue respecting validity, nor allèges that such an 
issue between thèse parties had theretofore been adjudicated against 
plaintifï. As between the déclaration and the plea, therefore, the va- 
lidity of the patent stands confessed. 

The plea, however, does meet the déclaration, for it allèges that the 
acts for which défendant is now sought to be hekl are mercly a continu- 
ation of the very same acts which were involved in the former litiga- 
tion and were adjudged not to constitute a cause of action. But this 
allégation was expressly denied in the replication. So an issue of fact 
was framed, for the détermination of which plaintiff was entitled to a 
jury, trial. 

Défendant, nevertheless, contends that the cause should not be re- 
manded for the error in rendering judgment on the pleadings, because 
an examination of the records of the Circuit Court and of tbis court 
in the prior suit will show that the validity of the patent was litigated 
and was decided adversely to plaintiff. If défendant had set forth sucli 
a record, plaintifï would hâve been entitled to bis day in the Circuit 
Court to meet that plea. Even if it were permissible to look to such rec- 
ords as sources of information from which, first, to amend the plea ; and, 
second, to find the amended plea true — ^it cannot be known what mat- 
ters in avoidance might be set forth in a replication. 

The légal efifect of any former decrees that may be brought into the 
record of this case, it should be needless to say, will dépend upon the 
pleadings, proceedings, and terms of the decrees themselves, not upon 
what courts rendered them, nor upon what inferences the parties may 
hâve drawn from expressions of judges who cntered such decrees. 

The judgment is reversed, with the direction to grant the parties 
leavc to amend, if fhey so désire. 
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AMERICAN SALES BOOK CO. et al. v. CARTER-CRUME 00., Limited, et al. 

(Circuit Court of Appeals, Second Circuit. December 4, 1906.) 

No. 171. 

Patents— Anticipation— Manifoldinq Salesbook. 

The Becli patent, No. 647,934, for a mauifolding salesbook and holder, 
the purpose of ttie improvement being to enable the user to manipulate or 
remove the leaves of the pad without soiliug the fingers on the carbon 
transfer sheet, which is accomplished by cutting away the corner of 
such sheet, is void, for anticipation by the prior Mooney booli and the 
Oldfleld patent. No. 517,359; the boolis in both cases having a notch in the 
cartwn sheet, and being capable of use in the nianner eonteniplated by the 
patent — the first without altération, and the second without altération, or 
by a mère change in the location of the notch, and it being shown that they 
were in fact so used. 

Appeal from the Circuit Court of the United States for the, West- 
ern District of New York. 

Appeal from interlocutory decree of the United States Circuit Court 
for the Western District of New York, adjudging validity, and in- 
fringement by défendants, of claims 2 and 3 of complainants' patent 
No. 647,934, granted April 24, 1900, to Warren F. Beck, for improved 
manifolding sales book and holder. The opinion of the Circuit Court 
is reported in 145 Fed. 939. 

Charles L. Duell, for appellants. 
M. B. Phillipp, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The patentée says: 

"My invention relates to iniprovements in the pads used by merchants and 
others in taking manifold copies of orders, &c., and to the holders for such 
pads, the objects of my improvements being, first, to provide a simple and 
cheap form of holder wherein a pad and a carbon or transfer sheet may be 
placed and replaced independent of one another, and, second, to provide 
means for manipuiating the leaves of tbe pad without touching the transfer- 
sheet with the figures. * * * 

"The transfer-sheet F is folded down over the pad, as shown in said 
figure, and bas one corner eut away at f, leaving exposed a corner of the 
leaves of the pad. It wiil readily be seen that if the hoider and pad are held in 
the left hand the individual leaves of tbe pad riiay be taken between the 
thumb and finger of the right hand at the upper right-hand corner and drawn 
out and away from the transfer-sheet -without touching the Angers to said 
sheet. * * * 

"This type of pad is especially adapted for use wfiefe orders are taken from 
houso to house, tiie leaf or leaves being retained in thè pad until the orders 
are given in at the store and the goods are put up for delivery. « * * 

''I do not confine niyself to the use of tliq transfer-sheet having a portion 
eut aAvay for the purpose herein set forth solely in connection -with the holder 
and pad herein shown. as the transfer-sheet oif tiiis character may be other- 
wise fastened in a holder, * * *. Also instead of fastening the transfer- 
sheet at the end of the pa.d it m^yi- be fastened along the. side thereof. In 
fact, my invention in this respect comprises any form and arrangement of pad 
and transfer-sheet 'vvherein the transfer-sheet if left intact as it lies upon the 
pad would conceal.the free or loose epds of the leaves of the pad, thereby 
rendering it necessary to lift the sheet in order to withdraw the leaves from 
beneath it in maripulating the pad, the cutting away of a portion of the 
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transfer-sheet so as to expose a portion of the leaves at or near tbeir free 
ends enabJiBg! this withdrawal to beiaccofiiplished. witl»ut lifting or other- 
wise handllng the transfer-sheet." 

The claims in suit are as follows: 

"2. The combination, with a manîfôld-pacl, of a holder or cover therefor 
having a carton or transfer sheet seeured theroto, said transfer-sheet being 
fqlded oy.eT upon.th,e leaves of the pâd at' their free ends and having a por- 
tion çùt away to expose a portion of the leaves at or neâr tbeir free ends for 
the purpdse set forth'. :r ' :r ■ - 

"3. The combination, v^-ith a manifôld-pad, of a carbon or transfér-sheet 
normally resting iipon the top of the pad and overlying the lénres thereof, 
said ti'ansfer-sheet having a portion eut away to exiwse a portion of snid 
leaves at or"near their free ends for the purpose set forth, the leaves at their 
free ends being othervi'ise concealed by the transfer-sheet." 

The court below, discussing the characteristic features of the book 
of the patent in suit, and the disclosures of the prior art, reached the 
conclusion: that while "the improvement of Beck was not reniarlcable 
or a great advance in the art, * * * the patent is not devoid of 
patentable invention." 

The références chiefly rehed ori by défendants to invalidate the pat- 
ent in suit are the prior JVIooney book and Oldfield Patent No. 517,- 
359. 

As to tliese défenses the court below said as follows; 

"This (Oldfield) patent undonbtedly elosely approaches the Beck inven- 
tion. * * * The free ends of the leaves are at the top of the pad aud if 
the cutaway portion in the carbon sheet were at that end it is thought the 
saine resuit wonld follow as deseribed in elaim thrée of the patent in 
suit. * * * . 

"The Mooney t)ooki manufactured by the défendant in ISO.ï. lias a cover 
with a carbon holder which consists of a wire extending froni the iipper to tin; 
lower end of the cover. To this wire is attached a clamp extending across the 
cover but being shorter in vï'idth by half an inch. The carbon sheet which 
tfovers the leaves is firmly lield over their free ends bj' the clamp. There is a 
notch or space eut ont from the lower right corner of the carbonized sheet 
which défendants contend performs the functions of the patent in suit." 

The expert for complainants testified as follows : 

"Ee X-Q. 75. Does the Mooney book comply in spirit, if not in tenns, with 
the abpve mentioned claims so as to constitute a substantial «ivpropriatiou 
of the features of constraction there claimed? 

"(A) The cutaway in the carbon by reason of the right angle notch ren- 
ders it difficult to remove the leaves without grasping the carbon with the 
thumb in attempting to operate this book in the nianner outlined in the Beck 
patent. I, therefore, think that in thé' form in which the book is presented It 
doës not comply in spirit with the terms of thé clainis, and is therefore, In 
its présent condition, not a substantial appropriation of the features of coi> 
struction there claimed." 

Counsel for complainants argues that this Mooney construction was 
accidentai; that there is no satisfactory évidence that any one ever 
manipulated the book in the method contemplated by the patent in 
suit; and that: 

"Défendant bas not proved that the pad In the Mooney book was such and 
so arranged as to be capable of being used so that its leaves eould be with- 
drawn fi-om under the carbon sheet without handllng the same, * * * the 
carbon sheet, with a notch eut ont of it, Is not combined with the pad so as 
to fold over aud conceal the free or loose ends of the leaves, except where 
It Is notched." 
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• And the court, adopting 'the argument of complainants, held that, ; 
as the notch in 'the Mooney bookavas the résuit of a faulty construc-^ 
tion, '"such construction was aGcidental and never designed for thé 
functîon of complainants' device." 

There is considérable fevidence tending to show that the notch in the 
Carbon of the Mooney. book was actuâlly used for the purpose con- 
templated in the patent in suit, namely, manipulatih'g-the leaves of the 
book without soiling the fingers. But whether this is so or nôt, ît is 
manifest from a mère inspection of the book and opération of the 
leaves and carbon that it was actuâlly adapted for such purpose. That 
the sheet is held in a pad with clamps is immaterial in view of the pat- 
entee's statement, quoted above, as to the scope of the patent, and of 
the various othef old^ types of books with pads known in the art, 
which might be substitufed for the Mooney pad. The Mooney book, 
therefore, discloses a carbon sheet notched at the corners and covering 
and concealing the leaves of the pad at their free ends except where 
it is notched, and capable' of use without soiling the fingers. 

The burden of complainants' argument as to the book of the Old- 
field patent is that it cannot be operâted in the manner shown in the 
patent in suit; that the clipped corner, identical with that of the patent 
in suit, was not intended to be used as contemplated in the patent 
in suit; that it is not at or parallel to the "free ends" of the leaves; 
and that it was shown as used in a side carbon book. That it is 
capable of the same opération as that of the patent was demonstrated 
on the hearing in open court. And the spécifications of the patent in 
suit State, as already shown, that the clipped corner is applicable to 
side carbon pad books having the sheet "fastened along the side thefe- 
of," and to any "arrangement of pad and transfer-sheet wherein the 
transfer-sheet * * * would conceal the free or loose ends," etc. 
Also complainants' expert admits that if défendants were to secure the 
Oldfield carbon with its notched corner at the top of défendants' prior 
patented Carter pad, "the parts when so assembled would produce 
the combination of the Beck claims." 

Complainants contend, however. that this change of location of the 
notched corner would hâve involved inventive thought. But inas- 
much as Oldfield states that the clipped corner "was to enable the sales 
clerk to extract the original and duplicate with one opération and 
without soiling the fingers," and the court below correctly states, as 
above, that by a mère change of location of "the cutaway portion in the 
carbon sheet * * * the same resuit would follow as described in 
claim three" of the Beck patent, we are constrained to hold that such 
mère change of location as would be required in order to use the Old- 
field disclosure on other classes of books okl in the art was mani- 
festly within the skill of a mère mehcanic, especially in view of the 
Mooney books. AU that he had to do was either to turn the Oldfield 
clipped carbon sheet upside down, or make the notch in the carbon 
near the free ends of the leaves, as in the Mooney books. 

The further arguments of complainants in support of the inven- 
tion are substantially as follows: (1) That the Beck invention could 
not hâve been obvious or Carter and Frink, prior patentées, whose 
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patents for constructions having the same object in view hâve been sus- 
tained, would hâve adopted it. But thèse patents issued in 1883, while 
the Oldfield patent and Mooney were in use in 1894 or thereabouts. It 
may vi^ell be that the so-called Beck invention was not obvions untîl it 
was disclosed by thèse later productions. (3) That the Beck inven- 
tion bas nothing to do with side carbon books, such as that of Old- 
field, because in it the transfer sheet would not conceal the free ends 
of the leaves in the manner stated in the patent. But the spécifica- 
tions of the patent say that the invention does cover side carbons or 
transfer sheets "otherwise fastened" or "fastened along the side." 
And complainants assert that "the Beck invention can be embodied 
* ' * * in every form of book which the manufacturer is obliged 
to make in order to meet the requirëments of the trade." (3) That 
"the Beck invention involves not merely à cut-out portion of the car- 
bon sheet, * * * but that such carbon sheet shall be conibined 
with the pad so as to fold over and conceal such free or loose ends, 
except at the portion where it is eut away to expose a portion of the 
leaves at or near their free ends, to enable them to be withdrawn with- 
out lifting or handling the carbon sheet. This, clearly, is not found 
in the Mooney book." The same argument is suggested in regard to 
the Oldfield patented book. But again the exhibits in évidence ré- 
fute this assertion. Both in the Mooney book and the second Oldfield 
book the carbon sheet lies over and entirely conceals the leaves, ex- 
cept at the corner where it is eut away to expose a portion of said 
leaves, and in the Mooney book the cutaway corner is at the free ends 
of the leaves. 

In thèse circumstances, we are brought to the argument that thèse 
prior constructions do not négative invention because they were not 
designed to be used for the purpose stated in the patent in suit. In 
the considération of this question we are not unmindful of the rule, as 
stated hy this court in Wickelman v. A. B. Dick Co., 88 Fed. 264, 266, 
31 G. C. A. 530, 532 : 

"That novelty is not negatived hj a prior accidentai production of tlie 
same tliing, wlien tlie operator tloes not recosnize tlie means by wliicli tlie 
accidentai resiilt is accompiislied, and no l<nowIedge of them, or of the method 
of its employment, is derived from it by any one. Pittebnrgh Réduction Co. 
v. Cowles Electric Smeiting & Aluminum Co. (C. C.) 55 Fed. 307: Chase v. 
FiUebrown (C. C.) 58 Fed. 377; Topliff v. Topliff, 145 U. S. 101, 12 Sup. Ct. 
825, 36 li. Ed. 658 ; Tilghman v. Proctor, 102 U. S. 707, 711, 26 L. Ed. 279." 

See, also, Boyd v. Cherry (C. C.) 50 Fed. 279, 283; Clough v. Bar- 
ker, 106 U. S. 166, 1 Sup. Ct. 188, 27 h. Ed. 134. 

But, in order to apply this doctrine to the case at bar, we must not 
only treat the Mooney book as an accidentai construction, but we must 
ignore the évidence that it was used in the manner contemplated in the 
patent in suit, and must, further, disregard Oldfield's testimony that 
the object of bis notched corner was to permit the removal of both 
sheets without soiling the fingers, and that substantially the method de- 
scribed in the patent in suit was recommended to purchasers in operat- 
ing such books. But even if we accept ail thèse assumptions, as con- 
tended for by complainants, it appears from an inspection of the books 
themselves that they are so constructed with carbons having notched 
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corners as to enable any user to withdraw the leaves without soiling 
the fingers by taking hold of the leaf at the point exposed by the notch. 
And it seems too clear for argument that if users of thèse books did 
not actually "lift the [carbon] sheet in order to withdraw the leaves 
from beneath it in manipulating the pad," it was not because thèse 
books were not manifestly designed or intended to be used in that 
manner, but because for reasons of their own the users preferred an- 
other and simpler formof withdrawal. In each case there was dis- 
closed a construction capable of opération accordihg to the method 
stated in the patent in suit; the manner of use was either a matter 
of the individual taste of the user, or the resuit of the exigencies of 
the particular use to which the book was to be devoted. In such a 
case the prior construction is in itself a démonstration that it is with- 
in the principle of the patent; it is actually adapted to and capable of 
the use contemplated by the patent — in the Mooney book without altér- 
ation, in the Oldfield book either without altération or by a mère 
change in the location of the notch in order to secure the identical 
opération and resuit accomplished by the patent in suit. 

As thèse conclusions hâve been reached upon a discussion of the 
opinion of the court below and of the évidence of complainants' wit- 
nesses, it does not seem necessary to consider the évidence of de- 
fendants' witnesses or the arguments based thereon. 

The decree is reversed, and the cause is remanded to the court be- 
low, with instructions to dismiss the bill, with costs. 
150 F.— 22 
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O'ROTJRKE E?îQINEï;RING OONST. CO. v. McMULT.EN et al. 

''''■\ (Circuit Court, s'. D. ijow ïork. February 6, lOOT.) ' 

1, Patents — Implied Liçensjs to Use Patented; Àbticle. ^ . ; 

Where a eouipaiiy is licensed by oue patentée to lii'àke and sell a pat- 
ented article, uud thé président of tlie eompany, owulng auottier patent 
for a device used in aad as a part of tlie same patented article, selis a 
large number of puçli articles niade under aud; in accordauce witti such 
patçnts,: witii tbe statement-that the couipany is duJy licensed, tliere is 
au aetùal license as td'tbe one patent and an implied license as to the 
ottier wbich will protect the usera 'ftom tlie charge ot Infringeuient of el- 
■ther. , ', ■■ i -, 

[Ed. Note. — For cases in point, see CeUt. Dig. vol. 38, Patents, §§301, 
302.] 

2. Sale— Suit fob Infeikoement— Prooï- of License. 

Where large numbers of an article c-ontaining a patented device are made 
and sold under clrcumstances wbich carry an Implied license from the 
patentée to use tbe samé, in a suit by a subséquent owner of tbe patent for 

■ Infringement against a user of one of such articles wbich has been long 
in use, the défendant eannot be required to prove beyond a reasonable 
doubt that the article owned and used by him is one of those covered by 
the implied license. 

8. SaIIE— Im I.I.NQEMENT— EEPAI8 OR ItECOlJSTBUCrriON. 

The replacing by a purchaser and user of a patented article of a part 
wbich Is peculiarly subject to wear or destructioi), and wbich does not 

■ constitute a cbief élément of tbe patented Invention, is within bis rights as 
a repair, and eannot be considered a reconstruction to subject him to lia- 
bility as an intringer. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 38, Patents, § 399.] 

4. Same— AïK Look for Caissons. 

The iloran patent. No. 500,140, for an air lock for use In work carried 
on under air pres.sure greater than that of tbe atmosphère, construed, and 
daim 2 ?t.eld not iiifrlnged by a structure in which no stuffing box is at- 
tnched to the rope tall which carries tbe load being holsted out from the 
caisson througb the air lock, nor any équivalent therefor. Claim 3 held 
void for lack of Invention. 

5. Samk. 

The Barr patent, No. 514,843, for an air lock for caissons, held votd for 
lack of invention as to claims 1, 3, 4, 6, and 8. 

Suit in equity to restrain infringement of claims 2 and 3 of United 
State.s letters patent to Daniel E. Moran, dated June 37, 1903, No. 
r)00,149. and infringement of claims 1. 3, 4, 6, and 8 of United States 
ktters patent No. 514,843, to William C. Barr, dated February 13, 1894. 

Waîter D. Edmonds, for complainant. 

Gifford & Bull (J. Edgar Bull, of counsel), for défendants. 

RAY, District Judge. The défendants Deeves, who are building 
contractors, as such are engaged in erecting an extension to the Man- 
hattan Life Building in the city of New York, and they employed the 
défendant McMullen to lay the foundations of such extension, which 
are set on caissons. In doing the work the use of air locks, one or 
more, was necessary, and complainants, who now own the patents in 
suit and ail rights of action for the infringement thereof, allège that 
the air locks used by McMullen infringe same. The défendants deny 
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infringement, and allège tllat in sô far as McMuUen has used any air 
lock at any time' or place mentioned or referred to in the bill of com- 
plaint, which btfierwisè would constitute an infringement, he, or the 
look, was duly licensed ; and that, if the court is to consider and déter- 
mine acts of alleged infringement growing ont of the use of two air 
locks purchased by McMullen from the Cockburn Company in 1901, 
and used outside thé state of New York, and which are claimed to 
infringe, they do not infringe and are not shown to infringe, for the 
reasons, first, they 'are not sufficiently described ; second, that in the 
Moran patent claims 2 and 3 are limited to a packing carried on a rope, 
and are invalid if not so limited, and show novel features not used by 
défendant McMullen. Défendants say, as to the Barr patent, that 
claim 1 required that both the upper and lower gâtes be operated by 
air pressure, which McMullen does not do; and that claims 3, 4, 6, 
and 8 are in substance for aprinciple and do not involve patentable 
subject-matter, and that, therefore, there is no infringement. 

The bill of complaint allèges infringement by défendants in the city 
of New York only. It does not purport to charge infringement else- 
where. This is the language of the bill in so far as it attempts to 
charge infringement, viz. : 

"And your orator further shows unto your hoiiors, on information and bclief, 
tliat the said Arthur JIcMuUen wils hired and employed by the said Richard 
Beeves and John H. Deeves and Richard Deeves & Son, a corporation, to raake, 
use, and operate air loeljs and caissons made in accordance with tlie inventions 
set forth and claimed in each of the said several letters patent, and that the 
said défendants bave eonspired and confcderated together to injure your ora- 
tor, and to deprive !t of the benefits and advantages which niisht and other- 
wise would accrue to it from the said inventions. ïet the said défendants, 
well knovving the premises and the rights secured to your orator as aforesaid, 
but contriving to injure your orator and to deprive it of the benefits and ad- 
vantages which nii^ht and othcrwise would accrue to it from said several in- 
ventions, after the issuing of each of said several letters patent, and the assiRn- 
ment to your orator of the said letters patent to Moran, Barr. and O'Rourke, 
as aforesaid, and before the commencement of this suit, but liow long before 
your orator does not know, did, as your orator is infornied and believes, without 
the license or allowance, and against the will of your orator. and in violation 
of your orator's rights, and in infringement of the aforesaid several letters 
patent, at New York City, in the Southern district of Kew York, unlawfully 
and wrongfully, and in défiance of the rights of your orator, make, construct, 
use, and hire, or vend to others to he used, the said inventions of eaeh of said 
several letters patent, and did make, construct, use, and hire, or vend to 
others to be used, air locks and caissons, each made aecording to, and employ- 
ing and containing the said several inventions, and are now engaged in making 
air locks and caissons aecording to and containing conjointly, the said several 
inventions of each of said letters patent No. I^OO.téO, No. 514,843, and No. 631,- 
320. And your orator charges it to be a faet that said défendants and their 
confederates still continue so to do, and that they are threatening to make the 
aforesaid air locks and caissons in large quantifies and to supply the market 
therewith, and to sell the same, ail in défiance of the rights acqnired by and 
secured to your orator, as aforesaid, and to your orator's great and irréparable 
loss and in.iury, and by which your orator has been and still is being deprivert 
of great gains and profits which it mlght and otherwise would hâve oi)tained 
but which hâve been received and enjoyed, and are being received and enjoyed, 
by the said défendants by and through their aforesaid unlawful acts and do- 
ings, to the great and irréparable damage of your orator in the sum, as your 
orator believes, of $100,000. And your orator further shows unto your honors 
that the conjoint use of the said several inventions by the said défendants, and 
their préparation for and avowed détermination to continue the same, and 



340 150 FEDERAL REPORTER. 

their other aforesald unlawful acts, in disregard and défiance of the rl?;hts of 
your orator, hâve tlie effect to and do encourage and Induce others to venture 
to iiifringe sald several letters patent, In disregard of tlie rlghts of your ora- 
tor." 

There is no évidence showing or tending to show that the Deeves 
or any of them hâve ever hired or employed or engaged McMullen, 
or any one, to make, use, or operate air locks and caissons made in ac- 
cordance with the letters patent claimed to be infringed, or that they 
hâve conspired in that regard, or in any regard, to injure the complain- 
ant. There is no évidence that défendants or either of them hâve made 
or threatened to make, or are making or threatening to make, any sucli 
air locks or caissons. In making its prima facie case complainant 
produced proof of the use by défendants of two air locks in tlie city 
of New York in the érection of the said extension to the Manhattan 
Life Building, which it claims are infringements, and then rested. It 
made no attempt to prove any other infringement, or any use, sale, 
or making of an infringing air lock outside the city of New York as 
a part of its prima facie case. The défendants then produceil wit- 
nesses to show that the. machines used by them, or more properly by 
McMullen, in erecting the said extension, were licensed machines. By 
cross-examination of McMullen called by défendants to meet the com- 
plainants' prima facie case, and under objection, complainant sought 
to show that défendant McMullen had purchased in 1901 of Cockburn 
Barrow & Machine Company, and had used outside the city of New 
York and wholly outside the state of New York, two air locks which 
were infringements of complainants' patents and which were not li- 
censed. As défendant refused to answer certain questions propounded 
by complainants' counsel, and which, if answered, tended to prove such 
facts, application was made to Circuit Judge E. Henry Lacombe for 
an order compelling an answer to such questions, and such order was 
made, and the answers show, with other évidence, that défendant did 
purchase in 1901 of said Cockburn Company two machines in ail re- 
spects similar to the licensed machines, and that he had used same at 
différent times and on différent occasions at places outside the state 
of New York. It is évident that the order of Judge L-acombe could 
hâve been made on the theory that such proof followed by proof that 
such locks were used in the city of New York wàs perfectly compétent 
to sustain the spécifie charge in the bill of complaint, and that it did not 
appear such proof could not or would not be made, The order could not 
hâve been made on the theory that, as the pleadings stood, proof of in- 
fringements by the purchase and use of infringing locks wholly out- 
side of the city of New York was compétent to sustain the plaintiflfs' 
contentions and allégations. It is usual in pleadings to charge infringe- 
ment by the commission of an act at a time and place designated "and 
elsewhere," or at other times and places, and under such an allégation 
proof of infringements at ail times and places, unless limited by some 
order or stipulation or bill of particulars, prior to the commencement 
of the action at least, is admissible. Hère the acts of infringement are 
laid in the city of New York, and the words "and elsewhere," or équiva- 
lent words, are' wholly omitted f rom the bill of complaint. The answer 
of the défendants proceeds, however, on the theory that the bill of côm- 
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plaint was broad in charging infringing acts elsewhere than in the city 
of New York, for it expressly says : 

"Thèse défendants deny that tliey hâve at any time * * * or at any time 
violated any of the alleged rights of said complaiuant or Infringed the said 
several letters patent at New York City, or elsewhere, by making, construct- 
ing, using, and hiring or vending to others to be used, the said alleged inven- 
tions of each of said several letters patent," etc. 

It seems to me probable that Judge Lacombe proceeded on the theory 
that the issue of infringement at places other than at the city of New- 
York was fairly presented, and in view of that order and of the facts 
that the défendants were not surprised and could not hâve been misled 
or prejudiced, and the whole subject and ail the transactions were 
thoroughly threshed ont in the évidence, and hâve been fully considered 
on the final hearing and in the briefs, it seems to me that the omission in 
the bill of complaint should be disregarded or an amendment permitted, 
and that the case should be disposed of on the merits. If défendant 
McMuUen had been deprived of the right to answer by giving fuU 
answering évidence, the case would be différent ; but as no harm has 
been or can be donc, and equity does not favor either a multiplicity of 
actions or an unnecessary action, it seems to me the complainant should 
not be driven to another action, one against McMullen alone, to dis- 
pose of the questions involved in his purchase and use of such air locks, 
known as the "1901" locks. 

We come, then, to the questions: (1) Were the locks used by the 
défendant McMullen on the Manhattan extension in the city of New 
York infringements of the patents in suit if not licensed? (2) Were 
they so far licensed that défendants were protected thereby in their 
use? And (3) were the 1901 so called locks infringements, and, if so, 
can their use by ]\tcMullen support this action? This necessarily 
involves the passing upon the question of the construction and validity 
of the claims in suit and the ascertaining what défendants did. 

In 1893 or 1894 Cockburn Barrow & Machine Company sold to 
défendant McMullen two air locks of the Moran-Barr type, substan- 
tially like those used by him in doing the work for défendants Deeves 
on the extension to the Manhattan L,ife Building in New York City 
in 1902. Moran was paid his rcyalty of $500 each on thèse locks. In 
1895 McMullen removed the two part lower gâtes of thèse locks, and 
used or utilized them in the construction of two other locks. After 
some trouble over this McMullen paid royalty to Moran on thèse locks, 
so that he then had, assuming he retained ownership, four licensed 
locks. It is contended by défendants that it was two of thèse licensed 
locks that were used on the Manhattan Life job in 1902, while com- 
plainants contend the fact that this was so is not- sufficiently establish- 
ed. It is conceded that in about 1895 McMullen sold thèse four locks 
to John C. Rodgers, a gênerai contractor, who used them in his busi- 
ness, and défendants claim that, being friendly with and more or less 
connected in business with McMullen, he loaned McMullen & Co. thèse 
locks in 1896 for work on the building of the Commercial Cable Com-, 
pany, and again in 1899 loaned them to the same firm for use in work 
on the Mutual Life Insurance Company's building; also, that in 1900 
Rodgers sold them to the firm of Rodgers, Mc2^Iullen & McBeam, 



S^ .•!.,; : ABQ. FEDERAL, REFOETEB. - ; < p :■,,::,. ,| r, 

which flriri used them in a job on the Harlem river,, àfterwhich they; 
were resold to Rodgers, and that in 1903 he again loaned them to Me- 
MuUen for use on the Manliattan Life job in question hère. While 
it is true that the Gockburn Company were making and seUing other 
locks of the same type— Moran-Barr type— so that many of them were 
in use and it was therefore possible that the Ipcks of McMuUen, the 
history of which has been given, may hâve been confused with or 
even; interchanged with other locks of the same type, ail were presum- 
ably .licenSed locks, except, the two 1901 locks, purchased in that ycar, 
for, the Coçkburn Company was licensed by Moran at the times to 
which I now refer, and Barr, its président, was then the owner of the 
Barr patent, and the- Moran-Barr type of locks were made in accord- 
ance with both patents. While thcre are more or less faults of memory 
and confusion in détails pf; évidence, I think the oral and documentary 
cvidence establishes the fact that the locks used by the défendants in 
the work on the Manhattan Life job were of the licensed locks, and 
were licensed by Moran, who received his royalty, and as when the two 
were first sold by the Cochran Company Barr was président of the 
Company and was a party to their making and sale, and received fuU 
pay for same, neither the then nor the présent owner of the Barr patent 
can be heard to contend they were not duly licensed. Barr when he 
sold the locks said the company was licensed to make and sell them. 
I think that under. the . circumstances of this case the burden was 
thrown on complainant to show thèse locks were not licensed. It 
would be intolérable where a company is licensed by one patentée to 
make and sell a patented article, and the président of the company, 
owning another patent for a device used in and as a part of the same 
patented article, scUs a large number of such articles made under and 
in accordance with such patents to différent persons, with a statement 
the company is duly licensed, to hold that there is not an implied li- 
cense as to the one and an actual license as to the other. And it would 
be more unjust and intolérable to hold that where such articles are 
sold generally under such circumstances, and the ownership of the pat- 
ents subsequently changes and their owner thereafter brings suit for 
alleged infringements, consisting in the use of such articles long in 
use, the burden is on the owner of such article to show beyond a doubt 
that it was duly licensed. In any event, this court will not hold that 
the défendant in such a suit — such being the facts — must prove be- 
yond a reasonable doubt that the particular article or device was duly 
licensed. If the fact is shown to the satisfaction of the court by a fair 
prépondérance of crédible' évidence, it ought to be sufficient ; and with 
this court it is. I am satisfied and hold that the locks used by défend- 
ants on the Manhattan Life job and mentioned and described in com- 
plaînants' prima facie case were licensed locks, and that ail royalties 
were paid as to the Moran patent, and that there was an implied license 
and consent to their use by the then owner of the Barr patent; the 
•président of the company making and selling them for a sufficient con- 
sidération growing out of his connection with the company making 
the sale and receiving the considération. If in taking parts of thèse 
two originally sold to McMullen to make the other two and in the 
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construction of the dther'twd thè Bàrr patent waS iiifringtd, and tlieàe 
ôther two were the ones used cri the Manhattan L,ifé' Job, thentherë 
niay bç an infrîngement of the Barr .patent. But, as ^stated, I think 
in this record it does not appear that there was, aside. from the 1901 
locks, an infringement of either patent, and the weight of évidence is 
there was not.' ■ ' 

■ The complainant strenuously contends that the évidence is sufïîcient 
to show infringement of thèse patents in suit in the use by défendants 
of the locks of this type on the Manhattan Life job growing out of 
the fact claimed that the évidence shows changes which amourit to' 
reconstruction and which were not therefore repairs, even conceding 
the locks there used were originally duly licensed. It is contended that 
the upper doors or valves were replaced by the same company froni 
which the locks were originally obtained and purchased. The évi- 
dence shows this, and also that the stuffing box was dispensed with, 
and a brass or métal bushing of some kind substituted, by placing this 
bushing lined with rubber in the hole in the doors or valves through 
which the rope carrying the load passes. But I do not think thèse 
things amounted to reconstruction. I think what was done amounted 
to no more than legitimate repairs. If the stuffing box, peculiarly 
subject to wear and destruction, wore out, the licensee had the right 
to replace it or to put something in place of it. If one of the double 
doors broke, he had the right to replace it, and if both broke or wore 
out he had the right to replace them. Neither the door nor the doors, 
or valves, nor the stuffing box, was the chief élément of the patent, 
and both were subject to constant wear and were so constructed as 
to be specially subject to breakage, etc. To hold that the purchaser 
and owner of one of thèse locks must pay a royalt'y of $500 every time 
he broke or wore out a valve or a stuffing box, or lose his lock entirely, 
would be carrying the doctrine of reconstruction too far. I bave care- 
fullv considérée] Morrin v. Robert White Engineering Works (C. C.) 
138' Fed. 68, also Wagner T. Co. v. F. S. Webster Co. (C. C.) 144 
Fed. 405, Thomson H. Electric Co. v. K. E. R. S. Co., 75 Fed. 1005, 
22 C. C. A. 1. Goodyear Co. v. Jackson, 112 Fed. 146, 50 C. C. A. 159, 
55 L. R. A. 692, and find nothing to change my vie-ws in this regard. 

We come, then, to the considération of the alleged infringement of 
the letters patent in suit by the purchase and use of the two locks known 
as the "1901" locks. The défendant Mc^Iullen admits their purchase 
and use by him, but not on the Manhattan Life job, and there is no 
évidence they were used there. 

Claims 2 and 3 of letters patent No. 500,149, to Moran, dated Ko- 
vember 19, 1892, read as follows: 

"(2) Tlie c-ombinntion in an .Tir lopk of a two part valve with a rope openiug 
at tlie center witli a .seat on tlie inner side of tUe air loc-k and tbe rope at tlie 
€enter a^ainst whieli the valve closes substantially as siteclfled. 

"(3) The conibination in an air loek of a two part valve opening in the air 
lock, closing agaiu.st a se.-tt on the inner side of the air loek, a central opening 
in the valve and stnffing box to close the saine substantially as specifled." 

The Moran patent tells what it relates to and its purpose as follows : 

"This my invention relates to air-looks for use in work carried on under air 
pressure greater than that of the atmosphère, or what is known as the pneu- 
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matlç method, and eonsists In the comblnation in an air-loek of a valve adapted 
to close around and open from a rope at or near tbe center o£ the valve wliile 
the rope Is bearing a load, and the varions combinations and modifications 
hereinafter specifled and claiined. In the construction of tunnels, piere, and 
other underground or under water worljs, it Is usual to connect the working 
chamber wlth the outer air by a tube or shaft having one end opening in the 
working chamber and the other end reaching to the outer air, through which 
access is had to and from the woriiing clianiber, tunnel heading or caisson. 
iri order to give access to and from the working chamber an air-lock is pro- 
vided consisting usually of two doors one on the inner and the other on the 
outer side of an air chamber, Connecting pipes and valves being arrangea to- 
equalize the pressure in the air chamber with the worlcing chamber or outer 
air in aceordance with which one the loclc is to be opened into. In the use of 
such devices it is neeessary in passing material from the working chamber to 
the outer air to close tlie outer door, open the inner door and move the ma- 
terial into the air chamber or loek, and rest it there, close the inner door, 
equalize the pressure with the outer air and agaiu move tlie material to the 
outer air. Where tackle is used in uioving the material as is usually the case 
one taclde is used to bring the material in the air chamber or lock and a dif- 
férent tackle in moving it from the air chamber, makiug two handlings neces- 
sai'y in passing from the working chamber to the outer air. The purpose of 
this niy invention is to move the material from or to the working chamber 
in one continuons journey without the necessity of handling it or changing 
tackle in the air chamber or lock or of naving spécial appliances on the bucket 
or carriage." 

It is substantially conceded that the locks used on the Manhattan 
Life job, if not duly Hcensed, were inf ringements of the Moran patent, 
I find no substantial dispute or question that the 1901 locks were like 
those in ail respects, save that in place of a stuffing box to make or aid 
in making a close joint about the rope at the hole where it passes 
through the upper valves or doors, spoken of by McMullen as "the 
hoisting fall running through the upper doors," a bushing of brass 
or Steel has been put in the hole to make a sufficiently tight joint for 
confining the compressed air in the air lock when the doors or valves 
into the caisson proper are open for the ingress or egress of material 
or persons ; that is, open for persons or material to pass between the 
air lock and working space in the caisson. As the only évidence in 
the case shows the 1901 locks without this stufïing box arrangement, 
we must ascertain, it seems to me, what the essential éléments of claims 
2 and 3 of the Moran patent are, and whetlier or not, if the device there 
described is not used, McMullen, in using the 1901 locks with the bush- 
ings, is using a substantial équivalent. If the éléments of claims 1 
and 2 of the Moran patent are not neeessary, and they are not used, 
or if either élément is not neeessary and not used in the 1901 patent, 
then there is no infringement. But, if such éléments are used by the 
substitution of a well-known équivalent and the claims are valid, then 
infringement is established. 

The éléments of claim 2 of the Moran patent are (1) an air lock; 
(2) a two-part valve with, or having a rope opening at, the center of 
such two-part valve; (3) a seat on the inner side of the air lock and 
on the rope at the center against which the valve closes — ail to be con- 
structed in the manner pointed out in the spécifications. This neces^ 
sarily implies a something inside the air lock attached to and on the 
rope or cable (the rope or cable which carries the load), and I think 
this claim refers to the construction where the "stuffing box, T"-is 
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used. This must not be confused with the packing boxes at the place 
where the shafts pass through the shell, or with the "stuffing box ar- 
rangée! about the hole N" (the hole in the two-part valve). Thèse 
stuffing boxes are distinct from each other. The patent says: 

"Tho valve, K, K', Fig. 2, bas at its center an openlng or liole, N, sbown In 
Fig. 4, one half tlie opening or hole being in one part K and the otber half in 
K'. Tbe lips or flange, P, Fig. 7, on the edges of tbe parts, K. K', niay foUow 
arouud tbe o]iening, N. The opening, N, is made to cont'orni to tbe rope or ca- 
ble whicli is to pass through it. Abotit the hole, N, I may arrange a stuffing 
box in two halves as sbown in Figs. 4, .5, and G, or flexible packing arrunged in 
sonie otber way, so as to nialce u close .loint with tbe cable, such a device is 
sbown in Fig. 8, where a eircnlar gi'oove is (ait in the face of the bole, N, and 
in each iiortion of the groovcs iiacking is seenred, so that wlien the parts, 
K, K', are brouglit together [that is, when the two part valve is closed] tbere 
will be a continuons packing about the cable between it and the half valves 
K, K'." 

Ail this the patentée says he may do, but he makes no claim for this 
packing or packing box device in and attached to the valve as describ- 
ed, atid which being in two parts is carried with the two parts of the 
valve, K, K', as it is raised and lowered or swung to or from the rope 
or cable. That is, no claim therefor is embraced within claim 2 in issue. 
Indeed, such a mode of packing a hole to make it tight about some- 
thitig passing through it vvas old as long ago as when our fathers 
tacked cloth (packing) in the bung hole of a cider barrel so the plug 
would fît tightly, and not only prevent the ingress of fresh air, but pre- 
vent the egress of the fermenting cider. 

But the patent then continues : 

"To niake tbe joint about tbe cable more secure a stuffing box, T. Figs. 4 and 
.5. Is placed on the cable and proiierly ad.insted to make a close .loiut with it 
as sbown in Figs. 4, ô, and 0. To the stuffing box is attached a thimble, U, 
preferably scrcwed Info tbe stuffing box, but it may be formed as part of tbe 
stuiHng box. Tbe thimble bas on tbe other end a pro.iecting flange, 1. To the 
thimble is fitted a pièce of bose or other packing, 2, and about the thimble 
and lying on tbe projecting fiange. 1, is a gasket or packing, S. The hose or 
packing, 2, may bc omitted and tbe gasket used alone, or tbe gasket may be 
omitted and tbe bose used, but I bave found it advantageous to use botb. Tbe 
valve, K. K', closes agaiust tbe thimble and bose. 2, and makes a close joint 
witli it and the gasket t'orms a seal abont the hole, N, when the air pressure 
is turued in tbe chiunber of tlie air-lock." 

This "stuffing box" just described, and the only one shown in figures 
4 and 5, is carried on the rope or cable when the valve, K, K', is open, 
and is then raised or lowered with it ; but, as it is carried on the rope 
or cable and not attached to it, and as the rope or cable slips through 
it when the valve, K, K', is closed, the projecting flange, 1, of the thim- 
ble, U, on which is the packing, 3, forms a seat within or on the inner 
side of the air lock and on the rope or cable against which the valve, 
K, K', closes in the manner described. This combination in an air 
lock of (1) "a two-part valve with a rope opening at the center"; 
and, (2) "with a seat on the inner .side of the air lock and the rope 
at the center;" (3) "against which the valve closes;" (4) "substan- 
tially as specified" — refers to the combination of the two-part valve, 
K, K', with the stuffing box, T, figures 4 and 5, carried on the rope or 
cable. It is true that ïater in the spécifications (Unes 105 to 115, page 



3)-this stilfifing box is' spolcen of as "the packiiig' 'box showîi'in Figs,- 
4 and-5," but, while this confuses, if careful attention is not given, there- 
is îîO opporfuaitj' 'for misundcrstanding, as figures 4 and •5''Sh6w;the 
"stuffing box" carriedon the rope or cablCj and do not. show any, other, 
"packing box,',' ,and the languagc at lines 105; to 115 shows plainly that 
the "stuffing bbx, T," carried withthe rope, is referred to. The laii- 
guage is: 

"It is maiiifest tliat wheii the paekhig box sliown in Fi^s. 4 and 5 is used the 
fliinge on the thimble is pressed by the air pressure in tiie air-loclc agaiiist the 
valve, Iv, K', and by means of the iiiterposed gasliet a close Joint unulo. When 
tiie bufket is raised away from the air chamber the paeking box rcniains on 
the cable near the hook and swings with it until the i)ackir.g box is again 
brouglit to its position in the valve, K, K', wlierç it is held during the doscent of 
the cable through the air-lock to the shaft." 

As the défendants do not use this stuffing l)ox, T, arrangement at 
ail, and it is not used in connection with the 1901 locks, I cannot fincl 
infringement of claim 1 of the Moran patent in any aspect of the case. 
The Steel or brass bushing in the rope or valve hole or opening at the 
center of the two-part valve, K, K', and which bushing i? used by dé- 
fendant, ma)- be the équivalent of the packing or stuffing box arrange- 
ment first referred to and describcd in the spécifications as follows: 

"About the hole, X, I niay arrange a stufling box in two halves as shown in 
Figs. 4, 5. and (1, or flexilile ])acking arranged in some other way, so as to make 
a close joint with the cable, such devlcc is shown in Fig. 8 wliere a circular 
groove is eut in tiie tace ot the edge of the liole, N. and in each jtortiou of the 
groove ))ackhig is sec\u'eil. so tbat wlien the parts, K, K', are brouglit together 
there wlll 1)e a condmions packing about the cable bctwcen it and the lialf 
valves. K, K' " 

— and which is in two parts and carried with the valves, and which is 
merely a mode of packing for which no claim is made in claim 2, but 
it is not the équivalent of the stuffing box, T, carried with the rope 
either in construction, opération, or function. This to niy mind dis- 
poses of claim 2 of the Moran patent. 

We corne, then, to consider claim ?> of the Moran patent, its validity, 
and whether or not it is infringed if valid. This claim is for a com- 
bination in an air lock (1) the air lock; (2) a two-part valve, K, K', 
which opens in the air lock, and closes against a seat on the inner side 
of the àir lock ; hence (?>) â seat on the inner side of the air lock; (4) 
a central opening in the valve, K, K', being the rope or cable opening; 
and (5) a stuffing box to close the rope or cable opening; ail (6) sub- 
stantially as described. Hère a stuffing box is called for in express 
terms. And it is either the stuffing box arrangement in two parts at- 
tached to the doôrs or the stuffing box, T, carried on the rope. If the 
latter, the 1901 locks do not use it or its équivalent. If it refers to 
the stuffing box arrangement aboitt the opening made in two halves 
and-bcfore described, it is not made an essential part of the patent or 
invention, â'nd,'in'any event,' it is not so described as to be definite or 
the subject'of a valid claim. Two doors, or the two halves of a valve, 
each hàviftg mîdway its straight edge the half of a hole, or opening, 
corne together on thcir straight edges and about 'tliis hole, thus form- 
ing a complète onc, ând attàcbed to the doors and carried with it, oné 
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half with each, is some sort of packing, so that the rope or cable passing 
through this hole wiU be pressed against sufficiently, it is expected or 
intended, to prevent the escape of compressed air f rom the air lock. 
Hère, as already intimated, is neither invention nor patentable novelty. 
In place of this and conforming to the rope or cable the 1901 looks 
hâve a bushing of brass or steel to prevent wear and enlargement of 
■the hole. This is the substitnte if it may, be called that. Clearly 
there is no patentable novelty or even novelty in the two-part valve. 
Thèse are very old, and it is immaterial whether they open in the air 
lock or not, so far as invention or novelty is concerned, whether they 
are hinged and swing or slide. Thèse forms are old. Nor is there 
anything new or novel in their closing against a seat, the seat described, 
on the inner side of the air lock. Clearly the hole or opening is not 
new or novel. Such a two-part valve with suçh an opening or hole 
and opening as described, and closing against a seat as described, 
présents nothing either new or novel, and the défendant does not in- 
fringe this claim when he uses ail thèse things, and does not use in the 
combination a stuffing box or its équivalent. But assume a stuffing 
box, not new or novel in itself, and I see no novelty or patentable in- 
vention in the combination. In ail essentials it is a pair of doors with 
a small hole therein at the point indicated for the passage of a rope 
or cable, which hole conforms in size and shape to the rope to be used. 
Thèse doors open and shut when occasion demands, either by sliding or 
swinging, and, of course, open away f rom the rope. , They open down 
or swing down, when open, into the air chamber of the lock, so that, 
when closed, the compressed air will press them up against their seat, 
and keep them closed and in close contact with the snrrounding edges 
of the material forming the upper part of the air chamber, not neces- 
sary to describe. Ail this is to prevent the escape of compressed air 
when closed and at the same time hâve a two-part valve, double doors, 
which can be thrown wide open, when it is not desired to keep the air 
chamber closed, to permit unobstructed ingress to and egress from. the 
air chamber and, when closed, close about the rope or cable hanging 
in the center of the air chamber and space above. This rope must not 
be interfered v/ith. At the same time, when closed, thèse doors, or 
this two-part valve, must corne in such close contact with the rope or 
cable that whether it moves tip and down or remains stationary there 
will not be any material escape of compressed air. This, in cîaim 3, 
is provided for by flexible packing, any flexible packing attached to 
the edges of the rope or cable opening in two parts, one part on eacli 
door and carried with it, and, as mattcr of course, this packing will 
press close against the rope or cable at ail times, and, if of the proper 
material, will substantially prevent the escape of compressed air botli 
while the rope moves and' when it is stationary. If propcrly attached 
to the two halves of the valve, the packing will not be detached and will 
serve its purpose until worn ont. In my judgment it was not invention, 
in view of the prior art, to conceive the idea that stationarv packing 
about a moving rope or cable passing through it would make a suffi- 
ciently tight joint to retain the compressed air in the air chamber. And 
there is nothing new or novel in the entire combination amounting to 
patentable invention, unless the application of the combination to a new 
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purpose in a new place amounts to or discloses patentable novelty. So 
far as this court is advised, this combination of old éléments, described 
in claim 3 of the Moran patent, was never used until Moran applied it 
to air locks for the purpose described. 

But we hâve many patents for hatchways and hatchway improve- 
ments with the two-part valve and cable or rope in the center, with 
notches and holes in the center of the valve, or doors for the movement 
of this rope carrying the load, without disturbing the valves, and we 
hâve ail forms of devices for the opening and closing of thèse valves. 
In some cases they slide horizontally, in some cases they swing down- 
vvardly into the chamber below, and in others they swing upwardly and 
the seats against which they lie when closed are arranged accordingly. 
We also hâve Substantially the same thing in blast furnaces with seals 
or gas seals or valves operating to make them air or gas tight upon pre- 
cisely the same principle. It may not be amiss to call attention (without 
describing) to the John M. Bradner patent of 1872, No. 129,646, for 
"improvements in modes of closing hatchways," the Alexander Hol- 
strom patent of 1855, for new and useful improvements in "apparatus 
for atmospheric pile driving," where we hâve a working chamber and 
an air lock with a manhole, one flange opening upward into the air 
lock and the other downward into the working chamber, but when 
closed this is kept closed as follows : 

"Wheii there Is a fi:reater pressure In the Instde thnn outslde, tlie manhole 
cover, b", Is always closed and Is kept up by sald pressure." 

And, further, says the patent: 

"It nnay be remnrked that ail the eovers are elther ground or gum Joints 
and kept.tiglit by mère contact of surfaces." 

But in other parts, as where a sh?.ft passes through, the patentée 
says, "the joints being kept tight by stuffing boxes as shown in Figs. 
1 and 2." See, also, C. N. Crèamer patent of 1868, No. 78,265 ; J. N. 
Wilson patent, No. 131,923, of 1872 ; S. I. Russell patent of 1872, No. 
134,169; John L. Peters patent of March 28, 1882, No. 255,663; 
H. Albert patent of September 18, 1S83, No. 285,097; Fayette Brown 
patent. No. 313,849, of March 17, 1885, showing gas sealing doors or 
two-part valves; W. Kennedy and J. Scott patent of June 21, 1887, 
No. 365,077, showing gas sealing doors or a two-part valve with open- 
ing for cable as in the patent in suit, and, in fact, the entire combina- 
tion of claim 3, except the packing. In the opération of a blast fur- 
nace, when the charge is introduced, it is ail important that the pressure 
in the furnace shall not be released. Hence the use of a gas seal. 
In thèse the use of the two-part valve or two-part door, with rope 
opening in the center, was old when Moran came into the field. In the 
Kennedy patent, already referred to, the function of the gas seal and 
the desirability and advantage of this two-part door are described as 
follows : 

"This con.struction not only acts to spcure the unlform foedinp of the fur- 
nace, but also as a perfect gas-senl, because the cliiiiiiber, b', Is tight, and th» 
doors, g', are closed when the bell d is open and tlie bel! d is closed when tb« 
doors, g', are open. so that there is no tiiue, wlien tlie top Is npeii, to permit 
the escape of gus, aud oonscyuently no heut is wusttid at the top, and the Irrej^ 
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ular action of the blàst heating stoves, due to periodical escaping of gas at the 
top, is avoided." 

The function and mode of opération of the gas seal of the Kennedy 
patent and the doors of the air lock are the same so far as I can see. 
It seems to me that the blast furnace is an analogous art, and is prop- 
erly considered in determining the questions involved hère. It seems 
to me that Moran, having the prior art before him, and I hâve not re- 
ferred to it in extenso, so far as claim 3 of his patent is concerned, 
only did what any person skilled in the art would hâve done, exercis- 
ing that skill and the thought necessary to apply the prior art to an 
air lock. In my judgment there was no conception amounting to 
patentable invention in making the old hatchway devices strong and 
also air-tight by means of suitable packing carried on and with the 
doors or valves themselves, and apply ing them to an air lock. It is 
conceded there was patentable invention in the packing box or stuffing 
box, T, of the patent carried on the rope, and in its application, but as 
seen that is not used by défendant. There is patentable invention in 
other claims of the Moran patent unquestionably, but that is not the 
question presented hère. 

We return, then, to the question : Can claim 3 of the Moran patent 
be sustained On fhe ground that Moran first applied the combination, 
with packing, not the stuffing box, T, to an air lock? If so, it is 
valid and the défendant McMuUen bas infringed by the use of the 
1901 locks. My attention bas been directed to many décisions on this 
question, and I bave given them careful attention. Possibly it is not 
far from correct to say that the question is whether this case is govern- 
ed by Cash Register Company v. Cash Indicator Company, 15C U. S. 
502-514, 15 Sup. Ct. 434, 39 L. Ed. 511, and similar cases, or by Penn- 
sylvania Railroad v. Locomotive Truck Co., 110 U. S. 490, 4 Sup. Ct. 
220, 28 L. Ed. 222, and cases foUowing on that line. Is there any 
substantial change in the manner of the application of this combina- 
tion or any resuit obtained substantially distinct in its nature from those 
in former uses ? It is settled that the end or purpose sought to be ac- 
complished by a device is not the subject of a patent. The new and 
useful means for obtaining such end or accomplishing such purpose is. 
Knapp v. Morss, 150 U. S. 221, 227, 14 Sup. Ct. 81, 37 h. Ed. 1059; 
Wollensak v. Sargent, 151 U. S. 227, 14 Sup. Ct. 291, 38 L. Ed. 137, 
approved Cash Reg. Co. v. Cash Indicator Co., 156 U. S. 515, 15 Sup. 
Ct. 434, 39 L. Ed. 511. We hâve a good illustration in Fond du Lac 
County V. May, 137 U. S. 39.5-397-406, 11 Sup. Ct. 98, 34 L. Ed. 
714, where there was a new application of old devices and éléments in a 
new place for a new purpose, viz., to a prison to keep the prisoners 
from the keeper. And in Wollensak v. Sargent, supra, at page 227 of 
151 U. S., at page 293 of 14 Sup. Ct. (38 L. Ed. 137), it is said : 

"The novelty must be a novelty in tlie means or mechanical device, and not 
in tiie use to wliich the combination is put. 

Hère the primary end or purpose to be accomplished, so far as this 
patent is concerned, was to carry the load continuously from the work- 
ing chamber of the caisson through the air lock to the open air by 
means of the same rope or cable, at the same time maintaining the com- 
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pressed air pressure in such working> chamber. i To do this it was 
necessary to maintain the compressed air pressure in thé air lock prop^ 
er nptwithstanding the movement of the load and qf the rope pr Qable 
carrying it through the hole in the valves in the upper part of the air 
lock, until stich tirae as the operator.saw fit, in the proper opération of 
the air lock and caisson, toequalize the air pressure in the lock with 
that outsicle. Hence the immédiate object or purpose of the combina- 
tion of daim 3 of the Moran patent was to prevent the e&cape from 
the chamber of the air lock of the compressed air through the opening 
in the valves provided for the passage of the rope or cable. Haye 
we any new or useful means for accpmplishing this purpose or object? 
To accomplish this purpose Moran br;ôught to his aid.the old two-part 
valve or double doors opening in theair lock (but there was nothing 
new in this mode of opening), and closing in the old way against a 
seat on the inner side of the air. lock (necès^arily there) having the old 
central opening for the passage of the rope or cable, the exact équiva- 
lent of the rod carrying the load in the blast furnace construction, and 
the exact construction found in hatchways, and,the> old stuffiug box 
arrangement (not the stuffing box, T, carried on the rope) described 
as follo>vs : 

"Abolit the hole N I niay arrange a stufflng box in two liailves as shown in 
Figs. 4, 5, aud 6, or flexible patlving. arrauged in sonie other way so as to niaise 
a close' joint with tlie c"il>le." 

Àny old stuffing box, or any flexible packing arrariged in any old 
way. I fail to discover anything nevv in this arrangement. No neW 
function is performèd by either elemient or by ail the éléments com- 
bined. The old hatchway is made àir-tight by close construction and 
seating, and by packing about the apèrtures therein in the old way of 
making anything air^tight. Hatchways had not been made perîectly 
air-tight for the reason that no one desired an air-tight hatchway, ex- 
cept as necessary to keep the cellar or room from freezing in winter 
time, and every country grown man knows that iri the Winter time the 
hatchway was secured âgainst the inrush of cold air by packing of 
varions descriptions, such as cotton, wool, and old clothes. Spme 
principles 'in patent law are quite well settled and should not be de- 
parted from. "A new arrangement or grouping of parts or éléments 
which is the mère resuit of mechanical judgment and the natural out- 
growth of mechanical skill, is not invention." Also, "the combination 
of old devices into a neW article without producing any new mode of 
opération, is not invention." Florsheim v. Schilling, 137 U. S. 04, 7(1, 
77, 11, Sup. Gt. 20, 25, 34 h. Ed. 571. "The application of an old 
process or machine to a similar or analogous sùbject, with no change 
in the manner of applying it,' and no resuit substantially distinetin its 
nature, will not sustain a patent, even if the new form of resuit bas 
not be fore been contemplated." Penrisvlvania R. R. v. I^ocomotive 
'l'rnck Co.. 110 U. S. 490, 4 Sup. Ct. 220, 28 L.'Ed, 222, approved 
ILowe Machine Co. v.. National Needle Co., 134 U,; S. 397, 10 Sup. 
Ct. 570. 33 L. Ed. 9C!3. See, also, ca.ses there citcd.; In Mast, Foos & 
Co. V. Stover Mfg. Co., 177 U.S. 18^-1;93, 20 Supl^Ct; 708, 44 E. Ed. 
8-jl)., it \vas held that under the stajte of the art "itirequired no inven- 
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tioh tb aidap't to a windmill ithe combination of àri internai foothèd spnr 
wheel'with an external tôothed pinion, for the purpose of convertingrâ 
revolving into a reciprocating motion." At page 493 of 177 LI. S., at 
page 713 of 20 .Sup.' Ct. (M L. Ed.;856) .the court said:: 

"Martin, thcrefore, discoA-ered no new fxmction ; ;«n(l lio creatod no ne* Sit- 
uation, except iu tlie limited sensé tliatlje fii'st ajiplied an intorual searing to 
the old Mast-Foos miil, wliicli was pra<-li<'ally identioal witli tlie ilai'tin patent, 
exempt in the uBe of an internai aiearins. lie invented no ne-w device; ho used 
it for no new purpose ; lie appiied it to no new niacliine. Ail he did was to 
apply it'tti' a new purpoSe in a machine wliere it had uot bel'ore been used for 
that purpose." : ■; 

The cbùrt aiso réitérâtes what was held in Potts v. Creager, lo.") 
U. S.' 597, 608, 15' Sup. Ct; 191, 199, 39 L. Ed. 275 : 

"If the new use be so nearly analo^ous to the former bne tliat tlie appliea- 
biiity of the device to its uew use would oeeur to a pevijou of ordinary mochan- 
leal sliiil, it is only a case of double use." 

The court then says : ; 

"The Une betweeh invention and mcchanical sUill is ofteu an excecdiiigly 
difïicult eue to draw ; but, in vicw of the state of the art as herctofore slio«n, 
we cannot say that the application of this old device to a use which was only 
new in the particular machiné to whicli it was apiilied ^vas anythinj; inoro 
than would hâve been suggested to an intelligent ineciianic wlio had before hini 
the patents to which we hâve called attention. Wliile it is entirely true that 
the faet that this change had not occurred to auy mechanic: familiar with wind- 
mills is évidence of something more than mechanical slvlll in the person wlio 
did discover it, it Is probable that no one of tliese was fully aware of tlie 
State of the art and the prior devices; but, as before statwt. in determiniiig 
the question of invention, we must presuhie the patentée was fully infornied 
of everything which proceded him, whether such were the actual fact or not.'' 

So hère it may be that it had not occurred to persons familiar with 
the construction of air locks to use this combination, and so Moran 
did not find it in actual use with air locks, bttt had he looked into hatclt- 
ways and blast furnaces and pile drivers he would hâve found the santc 
combination used in différent ways. In the pile driver patent, cited 
kbove, packing ^yas not used as ground joints and surfaces made it un- 
necessarv, and that fact is mentioned: ■ In Aron v. Manhattan Rail- 
•way Çonapany, 132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272, the coin-t. 
affirming the court below, quoted the language of Judge Wallace and 
affirmed on his opinion. Judge Wallace had said : • 

"À brief référence to the priôr state of the art will iii(li<;afe that tlie coiii- 
binations referred to in the several claiins are merely au application to a iiow 
situation of old devices which had been previousiy appiied to auaiogoiis uses. 
* * •, This partial exliihit of the prior state of the art deuionstrates tliat 
what tlie patentée did was to adajit well-kiiown devices to tlie siieciul purpose 
to which he contemplated their application. * * * Tho iiaieiiteo is eutitled 
to the merit of being the flrst to coneeive of the convenieiice and utility of a 
gâte opening andclosing mechanisni which couid be operatod efliciently by an 
attendant in the new situation. , His right to a patent, however, must rest 
upon the novelty of the m,eaiis bp contrives to carry his idca into practical ap- 
plication. It rarely happens that old instruiiieiitalities are so perfectly adapted 
for a use for wliich they. were, not originally intended as not to require auy 
altération or modification. If thèse changes hivolvé only tho exercise of ordi- 
nary mechanical skill, they do not sanctron.the patent." 
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I think that hère Moran only exercised ordiiiary mechanical skill 
in adapting the éléments of daim 3 to air locks, adding packing to 
close the hole about the rope or cable. 

In Blake v. San Francisco, 113 U. S. 679, 5 Sup. Ct. 693, 28 h- Ed. 
1070, the headnotes are : 

"The second claini in the reissued patent of Seijtember 18, 1877, to Charles B. 
Blake, assignée of the adininistratrix of Thomas H. Bailey, deceased, for au 
improvement in relief valves for water cylinders, is for a combinatiou of an 
automatic valve with a pinhole and pin to efCect the desired object; and, as 
automatic valves had becn previously used for tliat purpose in other combina- 
tions, it is not infringed by a combinatiou of such a valve with a screw, sleeve, 
or cap to efCect the sanie objects. 

"The adaptation of an automatic valve, a device knowu aud in use before 
the plaintifC's patent, to a steam tire engine, is not such invention as will sus- 
tain a patent. 

"Where the public bas acquired the right to use a machine or device for a 
particular pnrpose, it bas the right to use it for ail like purposes to which it 
can be applied, unless a new and différent resuit is obtained by a new appli- 
cation of it." 

1 cannot, in view of the prier art, find invention in the combination 
decsribed in claim 3 of the Moran patent, and hence it is invalid and 
there can be no infringement thereof. 

In Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 586, 
the court had under considération a machine for attaching stays to the 
corner of boxes, and referred to tlie fact that no one had discovered 
that certain prior machines could be made available for the purpose of 
attaching strips to the corners of boxes, a new use; and then said: 

"This very fact is évidence that the man who discovered the possibllity of 
their adaptation to this new use was gifted with the prescience of au invent- 
or. * * * we agrée with the courts below that it did inyolve invention to 
see that a machine of the Dennis and Yorlc type was adaptable to the work of 
the Beach device; and, second, to make such changes as were necessary to 
adapt that device to its new function." 

But hère we hâve no new use, simply a use in a new place, quite a 
différent thing, and we hâve no new function performed by the old 
combination. The function performed is precisely the same. In Cars- 
taedt V. U. S. Corset Co., 113 Blatchf. 119, Fed. Cas. No. 2,468, there 
was a change in the position of the needle bar, and its relation to the 
take up and to the edge of the cloth so that, said the court, "a new com- 
bination of devices bas been, in fact, created, and the new combination 
bas accomplished a new and useful resuit." Nothing of that kind has 
been donc hère. Moran hoisted the load to the open air without chan- 
ging conveyances in the chamber of the lock, but not by the use of any 
of the éléments in the combination. That was and is donc by independ- 
ent means. He also maintained the air pressure in the caisson in the old 
way, by closing the lower valves or doors after the load had passed 
into the chamber of the air lock. He maintained an equal pressure in 
caisson and air lock, while the load was passing from caisson to air lock 
and the lower doors were being closed, by means of the packing or 
stufifing box about the cable at the rope or cable opening in the upper 
two-part valve, and by this alone, and while he is entitled to the merit 
of being the first to conceive that, if made sufficiently tight about the 
opening for the rope, it would be convenient and useful to construct air 
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locks that way, still his right to a patent depended on the novelty of the 
means contrived to carry the idea into practical opération. He con- 
trived no new or novel means ; he made no substantial change in old 
devices ; he used an old well-known packing or packing box (aside from 
stuffing box, T, conceded to be new and novel, but not used by défend- 
ants) ; and he made it serve its old purpose and accomplish its old resuit. 
This was not invention. Aron v. Manhattan Railway Company, 132 
U. S. 84, 10 Sup. Ct. 34, 33 L. Ed. 272. 

We corne then to a considération of the validity of daims 1, 3, 4, 6, 
and 8 of the Barr patent. Thèse read as follows : 

"(1) An air-lock for caissons, eomprising upper and lower gâtes, pistons con- 
nected to said gâtes, and operating in cylinders and connections between said 
cylinders and the air confluing cylinder of the caisson whereby said pistons 
and gâtes are operated by the air pressure in the caisson, substantially as set 
forth." 

"(3) An air-loclj, eomprising a cylinder, a gâte or gâtes formed In two parts 
or sections, and fluid pressure-controlled devices for simultaneously moving 
said parts or sections horlzontally in opposite directions ont of the passage- 
way of said cylinder, substantially as set forth. 

"(4) An air-lock, eomprising a cylinder, and a gâte formed in two parts or 
sections, and fluid pressure-controlled devices connected to each of said parts 
or sections for simultaneously moving the latter horlzontally in opposite di- 
rections, substantially as set forth." 

"(6) An air-lock, eomprising a cylinder, a bed-plate or casting having a hole 
or opening, a gâte formed in two parts or sections, cylinders supported by said 
plate or casting and pistons movable in said cylinders and having their rods 
connected to said parts or sections, substantially as set forth." 

"(8) An air-lock, eomprising a gâte formed in two parts or sections, pistons 
having their rods connected to said parts or sections, cylinders for said pistons 
having two ports or passage-ways, pipes opening at their ends into said ports 
or passage-ways, and a valve connected to said pipes, substantially as set 
fortli." 

Aside from the mode of moving and the means for moving the gâtes, 
the two-part valves, or double doors of the Moran patent, this is sub- 
stantially a duplication of that patent. It differs, also, from some fea- 
tures of the Moran patent, in that the valves, or doors, or gâtes, move 
horlzontally, and are pressed, or may be, by the same mechanism, con- 
stantly against or towards each other, so that the packing about the rope 
or cable carrying the load is or may be constantly pressed against it, 
thus insuring against an escape of compressed air. But hoi^izontally- 
moving gâtes are shown in figure 9 of the Moran patent. Hence this is 
not new e^ven in air locks, and I find no mention of this constant pres- 
sure against the rope or cable in the patent. In short, Barr by suitable 
devices moves the gâtes, valves, or opens and closes them, by using thé 
compressed air contained in the working chamber of the caisson or in 
the air lock, as the case may be, and which is constantly being pumped 
in or supplied to both. 

Claim 3 of this Barr patent is clearly covered and anticipated by the 
Moran patent, which has the air lock with a cylinder, the gâtes (or 
doors or two part valves), moving horlzontally in opposite directions, 
(Fig. 9 of Moran patent), out of the passagevvay of said cylinder, and 
the Moran patent expressly says : 

"Fig. 9 shows a modification of the upper valve wherein the half valves, 
K, K', are borne on, rollers on traciis below the valve seat, so arranged that 
150 F.— 23 
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.tl^e y?%lye;yill fall njion tlie tracks wli«n tlie ,aiv l'fosKnro is rcinorod fvourtlîf 
bîj.ckei spaee, M. when tlie liull: valves K, K'. mîiy bt» nicviMl a\yny by liand or 
"^i)pfolil4'ate instrument m as to leavé a free passaire throiigli tlie oix'ningili 
teé air lock. Wlien the cable i s asaiii iii position tlie lialf valves are puslied to- 
j^ether,; , [by hand or "appropviate ■ instrniuent." of coiirse] the air pressau'e 
tjarnéd on to the si)a<'e,;M [the cha.niber of the air loel;]. and the valve. K, K', 
raised against the valve seat by tlie air pressure, nialcinij a.c'lose joint." 

In short, Barr in nlàking up clainiS of hi.s patent has taken the air 
lock and cyhiider and vah'es of thé Moran patent, and added the "ap- 
p'rôpfiàte instrttment" for moving the gate.s or valves described by 
Moran, but not clainied, liniiting it to "a fluid pressure-controUed de- 
vice," very old in ahalogons arts, for doing the same thing in the 
sàme way. No new function is performed, no new resuit obtained, 
and the éléments operate in the same way to produce the same resuit. 
There is no patentable invention hère in view of the prier art, even if we 
confine that art to the Moran patent, Moran would open and close 
the valves or gâtes b}' hand, or by steam, water, or compresscd air, 
using, of course, some device controlled by fluid pres.sure, lu view of 
the prior art as it existed in 1894, there was no novelty or patentable 
invention in nioving gâtes of this description by water, steam, or com- 
pressed air, See Ô'Reilly v. Morse, 15 How, 63, 14 L. Ed, (101. 

Claim 4 is in ail material respects the same as claim 3, and falls with 
it, There is nothing new or novel that even winks at patentable in- 
vention in claims 6 and 8 of the Barr patent. The bed plate or cast- 
ings are of the most ordinary constrtiction, and they are placed where 
any person possessing common sensé, having in view the purpose to 
be served, would hâve placed tliem and where they must bc placed to 
do the work or serve the purpose desired. They support the valvas or 
gâtes and the pipes and pistons and rods nccessary for controUing atid 
applying the compressed air thereto, There is nothing new or nôvel 
irt the gâtes, or pistons, or rods, or cylinders, or ports, or pipes, or in 
their mode of opération, or in the resuit obtained or in their mode of 
application. Thèse, old, are applied to an air lock, old, to move the 
gâtes, old, in the old way, It may be that they: are hère used for the 
fîrst time to control the gâtes or valves of an air lock. But within the 
pases cited this is not invention. To do it did not even require 
"thoughf'Uiii the patentable sensé of mental conception. Thèse things 
are not attached or applied in any new or novel way, or to accomplish 
any new resuit, and in the light of the prior art and expert e,vidence in 
thé case, which has been carefully considered, there is no patentable 
invention disclosed. See' Brown patent, No. 313,849, of March 17', 
188<>; Kennedy & Scott patent of June 21, 1887, No. 3()5,()77; Joj'ner 
and Petesch patent of March 8, 1887, No. ■358,977 ;Walsh patent of 
April 16, 1889, No. 401,394: Ilawksworth patent for door opener, 
of 'March 23; 1890, No. 434,060;' Paterson & Cummmg patent of July 
15, 1890,; No.: 433,070, for opening and clbsmg Water-tight bulk-head 
doors made 'Of two' parts' and constructed . to approach each other. 
This. patent says : 

"The mechanieal déviées by which tlne two parts of the door may be niadé 
.to .apii*roaeh -o^r- recède if rom each other simultaneously may consist of sorew 
ssear,; Chain, ,of -fppe gear.or tooth gear; of any çombinatiou thereof. The gear 
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^uay be worked by maiiual, steani, or liyclraulic power, or any cotubînatiôn 
•thcreof." 

See, also Clark patent, May 30, 1893, No. 498,507, apparatus for 
. operating furnace doors; Hartman patent of July 14, 1885, No. 331,- 
966, and especially Stephen patent of August 19, 1890, No. 434,486, 
device for operating elevator well doors ; thïs operating fluid and cylin- 
ders, and valves, and pipes, etc. Last, but net least,, we hâve the pat- 
ent to Judson of June 7, 1892, No. 476,386, "device for closing eleva- 
tor gâtes," operated by compressed air with ail the necessary machinery, 
such as cylinders, pipes, pistons, valves, etc., as in the Barr patent. 
' As to claim 1 of the Bafr patent,, while it requires that both the 
upper and lower gâtes shàll be operated by air pressure which is not 
done in the 1901 locks, I can find no patentable invention disclosed in 
view of the prior art. It is simply putting an old device or machine 
into a new place, applied in the same way, substantially, to do its old 
work in the same way, and producing the same resuit. 
, There will be a decree disniissing the bill of complaint, with costs. 



PRESSED PRISM PLATE GLASS CO. v. COXTINtJOrS GLASS PRESS CO. 

(Circuit Court, W. D. Pennsylvauiii. February 1, 19ÛT.) 

No. 14. November ïerni, ]'.J04. 

Patents— Validity and lNFmNGE.\iE.\T— Apparaius and Proce.ss Patents- 
Plate Prism Glass. 

The Ripley & 'Watlswortli'patent.s, Xds. {;in,(>-~> and G01.024, (or a process 
and apparatus, respectively, for iiuilvius sjlass pbites witli prisiiLs ou one 
surface in two opérations, wbicli consist of tirst roiling tlie plate or slieet 
of glass and tlien i)ressing tlie same by iiieaus of a die wliile .still plastic 
to produee the re<piired prism [)atteru, were not anticipated and disclose 
invention. Both also hclâ iufringed. Patent Xo. ()<il,()2;:î to tlie same pat- 
entées for the iiroduet of sucli iirocess and ai>paratus as a new article of 
manufacture is void for auticii):ition ; such iirticle being alre;idy kiiown 
and made, and that made by tlu; ))atented ])rocess being, at most, only an 
iniprovement upon that of the prior art. 

In Equity. Suit for infringement of letters patent Nos. C61,0"23, 
661,024, and 661,025, relating to the art of making prism glass, granted 
October 30, 1900, to Daniel C. Ripley and Frank L. O'. Wadsworth. 
On final hearing. 

, Thomas W. Bakewell and Marshall A. Christy, for complainants. 
Aiigustus B. Stoughton, for défendants. 

ARCHBALD, District Judge.^ The patents in suit relate to the 
manufacture of plate prism glass ; that is to say, glass in shects 
or plates, having transverse parallel projections, or ribs, upon one 
side, in the form of prisms, a character of glass extensively iised to 
illuniinate the interior of buildings darkened by adjoining structures. 
There are three patents involved — one for the, machine or apparatus 
by which tlie glass is made ; another for the method or process ; and 

1 Siieeially as.sigued. ; 
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the third for the manufactured article. The prîor state of the art, 
and the conditions to be overcome, as well as the means devised for 
doing so, are thus described by the inventors in the spécifications : 

"Heretofore lu the manufacture of such prlsm-glass It bas been the most ap- 
proved praetice to press the prism-surfaces in molds in the same manner in 
whleh glass articles are ordinarily pressed, a gathering of glass being placed 
In the mold and the plunger being brought down upon It, so as to displace it and 
to cause it to flow into ail portions of the mold-cavity and to assume the contour 
and configuration thereof. It has been found that in this method of manu- 
facture it is not practicable to make prlsm plates or pièces of large size, and 
they generally hâve been made of not more than three or four Inches square. 
The reason of this Is the difficulty of causing the glass to flow in the mold vvhlia 
eool enough to prevent buming of the sharp projecting portions of the forming- 
surface of the latter. Moreover, ovvlng to the means of manufacture employed 
the prism-plate when pressed, even of such sniall size, lacks strength and is apt 
to be broken. It cannot be eut with a diamond, for when the surface Is scored 
by the cutting-tool it will crack and breali upon irregular Unes. Thèse practi- 
cal difficulties hâve limited' the utility of such glass-prism surfaces, for making 
of the pièces In small sizes Increases the difficulty of assembling them, and 
the frame In which they are assembled Is expensive to make and is more or 
less uusigbtly and to some extent excludes the light. Attempts to make prism 
projections by making the prism-pattern on the sheet-forming roll or on the 
table of the rolling-machine hâve been unsatisfactory, so far as we are aware, 
on account of the difficulty in forming a deep prism-pattem by such opération. 
We hâve discovered that ail thèse difficulties heretofore experienced can be 
avoided anej glass-prism surfaces made by our improved apparatus in single 
pièces of large area without Impaired strength and capable of being eut with a 
diamond or other cutting deviee either parallel with or at an angle to the Une of 
the prisms. Thus Instead of forming the glass as heretofore by a single opéra- 
tion of pressing in a mold or rolling oh a table we eniploy a mechanissi compris- 
ing in combination two main parts, namely, a rolling-table on which we first roll 
out the glass into a flat mass and a vertlcally-moving upper die which may 
be of the dimensions required for the glass sheet and is shaped on the under 
side to produce the required prism-pattem. While the flat mass of glass is 
still plastic this die Is brought down upon the surface of the glass, displacing 
the glass upwardly into the crevices of the pattern. with every portion of 
whieli the material is forced into contact until formed to prismatic rldges of 
glass having sharp angles, flnished faces, and elean-cut outlines. In order to 
produce flnished surfaces, the die must be brought against the glass with suf- 
ficient pressure io force the glass into contact with the mold over the entire 
surface thereof. In other words, the glass must be forced against the whole 
surface of the pattern under pressure." 

Distinguishing the method from others which had gone before, it is 
further said that it— 

"Comprises two steps, namely, producing a substantially flat sheet of glass 
and then forming prisms on the surface of the sheet by pressure exerted in a 
direction transverse to the plane of the sheet upon the entire cross section of 
the portion to be ribbed. In this opération portions of the previonsly-rolled 
mass of glass while still plastic are sinmltaneously, over the entire area ('o\-ered 
tiy the die, caught and conflned between and in contact with tlie a(lj;\ee!it 
ribs by which the prisms are molded, and being thus segregated aiid coiifined 
are com;ioned to flow upward between the ribs. so as to form raised jivisui- 
shaped ridges or apices, and this, systematically done over the surface of 
the sheet, coustitutes, as we believe, one of the important features of novelty 
and utility. By this method two Important results are seeured. First, in- 
hérent molccular straining of the glass is prevented, because in tlip iireliiiiinai'.' 
f-preading the glass is so bot and plastic that it flows freely and in tlie second 
step of the opération there is a slight uniform vertical motion of tlie "lïi^'* 
riarticles, but no substantiel latéral spreading thereof, and, second, dpfinitelv 
!^]iiiped and polished surfaces are seeured by bringing the polished sui-i'accs of 
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the flguring-die into intimate contact with the material o£ tlie glass over the 
entire cross-section of the ribbed portion." 

"Our improved apparatus," say the inventors, "is distinct from 
ail prior machines in the use of a forming or molding die which does 
not operate merely to eut into the surface, but which acts to mold 
the upper body of the previously-rolled mass of glass, so as to destroy 
what would otherwise be a level surface and impart to the body of 
the material différent transverse sectional form." 

This fairly represents the existing state of the prisni glass art at the 
time the inventions in suit were projected into it, and the advance upon 
it which was thereby made. According to the Ileidt (1899) patent 
for instance, for the molding of prism tiles, the glass in a plastic state 
was pressed by a plunger upon a die or mold, by which prism ridges 
were formed upon its surface. The prisms as made were of fairly 
sharp outline. But the opération being single, and the glass having 
not only to be displaced vertically into the angles of the die, in order 
to make the prisms, but also having to spread laterally, in order to 
reach the edges of the mold, the tiles so formed were not only of neces- 
sarily limited size, but the glass, of which they were made, was sub- 
jected to such internai molecular strain that it was verv much weakened 
and could not be successfully eut or scored. A number of tiles, also, 
having to be assembled together and set in a métal frame in order to 
make up the required area for a window, not only did this add to the 
cost, but the rays of light, none too many, were materially obstructed, 
and a place furthermore afforded for the lodgment of dirt and dust, 
which, particularly in a place like Pittsburg, detracted seriously from 
the commercial acceptance and efficiency of the article. 

The same objections do not obtain with regard to the rolled prism 
plate, but there were others which were encountered. By the method 
of making this, found in the Cummings patent (British 1898) — with 
which the Walsh (18G9) the Stevens (1870) and the Boughton (1880), 
also ail British, are to be classed — the glass in plastic state was poured 
onto a table having longitudinal V-shaped grooves, and a roller was 
passed over it, or the table might be.flat and the roller grooved. The 
glass in this way could be spread to any desired extent, without struc- 
tural distortion, but the difficulty was in securing sharpness and ac- 
curacy of outline, as well as depth or prominence of the prisms. If 
the material, for example, was too hot, it adhered to the grooves of 
the table or roller, leaving roughnesses where the prisms were de- 
tached ; or, on the other hand, as the formation of the prisms depended 
on the plasticity of the glass rather than the pressure of the roller, 
which was but momentary, if the glass was not hot enough, becoming 
chilled by contact with the table, it was liable not to flow down into 
the angles of the grooves as it should, allowing only the production 
of shallow prisms at the best, and thèse often rounded at the point, 
instead of being sharp and well defined. Rolled prism plate had also 
to be made so thin that it could not be polished, and had thus to be put 
upon the market in a comparatively imperfect state. 

The two processes which bave so been referred to were the only 
ones prior to that of the complainants', which were strictly devoted 
to the production of prism glass. Another, however, in which it is 
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claimed to be involved is the Miller (British) patent (1895), also taken 
out shortly afterwards in the United States in a somewhat -modified 
fprm. Like Cummings and the others mentioned, it had to do with the 
making of plate, if not prism plate, glass ; and the particular part of 
■the prolix, not to say arabiguous spécifications, upon which stress is 
laid, is the provision by which, after the glass is rolled into a sheet, 
it is subjected to pressure between an upper descending table or platen 
and the table upon which it rests moved upwards by hydraulic force; 
it being further provided that the réversible double sections of the 
plates, which make up the face of the lower table, may hâve one side 
figured (the otlier being plain) so as to impart a design to the sheet, if 
desired, either depressed or raised, and that the upper table may hâve 
similar plates. But the impression upon the glass, which is so ar- 
ranged for, is made in the initial opération, when the glass is first 
spread out and rolled over the figitred face of the table, the same prac- 
tically as in the Walsh, Stevens, Boughton, and Cummings patents. 
It is not effected by the upper table which has no part in it; the only 
purpose in subjecting the glass to pressure between the two tables, as 
declared in the patent, being to render the plate "compact, smooth, 
and clear." The idea that the upper table may be also figured is a 
clear misapprehension ; the provision that it shall hâve face plates 
similar to those of the under table evidently meaning of similar me- 
chanical construction — that is to say, in double sections, spaced apart, 
so as to allow of the introduction of beat retaining material. If sim- 
ilarity in every part was intended, why was it necessary to specially 
déclare, as is done, that the plates should be provided with air vents, 
the same as those of the lower table? This was the view first taken 
by the défendants' expert; and his subséquent retraction is not con- 
vincing. It is confirmed, if that be necessary, by a référence to the 
, spécifications in the American patent to the same inventer, where noth- 
ing is said about any configurations upon the reverse side of the sec- 
tional plates of the lower table, and yet there is the same provision for 
similarity in those of the upper. Moreover, the patent being a foreign 
one, if there is any ambiguity, there is no occasion to be particularlv 
concerned with it. Hanifen v. Godshalk, 84 Fed. G49, 28 C. C. A. 507"; 
Hanifen v. Armitage (C. C.) 117 Fed. 815. 

The second Sievert (British) patent (1892) is also referred to. The 
object of this, however, was not to produce plate glass, prism faced or 
otherwise, but to eut or stamp out flat glass objects, such as letters, 
numbers, lenses, frames, crosses, buttons, and rings, ail of which are 
specified. For this purpose, a plate or sheet of glass is first rolled out 
in the ordinary way, and tlicn, while still in a plastic state, a second 
roller, armed with sharp edged fillets or rims, designed to produce 
the contours or outlines of the figures desired, is passed over the sheet, 
stamping or marking it, without cuttiiig through; or, in place of a 
roller, the figures may be stamped by a descending die. Still in sheet 
forni, the glass is then annealed, and, after having been cooled, the 
figures are broken ont of it ; or the sheet may be ground on one or bofh 
sides, and made smooth, bright. or obscure, according to the particular 
eitect which is to be produced ; and then be broken up. The forming 
of prisms, among other things, is spoken of; but only, like the rest, as 
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detached articles, îor décorative purposes, and iiot as constituent parts 
of a continuons plate or sheet. ' • 

The only other référence of which mention is speciall}' made is tlie 
Whe (British) patent (IS!).")), which is concerned with the production 
of fipurcd plate, eut or impressed with lettering or designs. With 
this object in view. two or niorc sheets of glass are rolled one upon 
the other, of possibly diiïerent colors, where that efïect is sought to 
bc produced, and upon the composite mass, while still in a plastic state, 
a platen or die, the lower surface or face of which is suitably incised, 
is made to descend, and eut ont of, or impress u]5on the glass the con- 
figuration or lettering which is desired. Wiiere two or more colors 
are to be shown, as, for instance, a whitc décoration upon a red or blue 
ground, the die is made to eut deep enough to expose the under sheet 
or sheets. It is also provided that the design may be inscribed upon 
the face of the table, or may be impressed on the glass by the flattening- 
out roller, or by a second roller followin.g it. And it ma}- also be ar- 
ranged to hâve the figures eut clear through the plate, from face to 
face, so as to produce open work ornamentation. 

Tt is not contended, as I understand it, that either of the patents 
which hâve been so described is a direct anticipation of those in suit. 
The point made is that, having regard to the prior art as thus exempli- 
ficd, there was no invention in the advance made, which at the niost 
amounted to mère mechanical adaptation, for which the case of 
Daylight Mfg. Co, v. American l'rismatic I^ight Co., 142 Fed. 454, 
Î3 C. C. A, oîO, is relied on. The Cummings patent, for rolling prism 
plate, was the one which was there considered : the mcthod pursued 
by it, as noted above, being by spreading the niolten glass on a grooved 
table and passing a roller over it, or, as an alternative, by having the 
table smooth and the roller grooved circumferentially. But this, as 
is well pointed out. was substantially the same opération as was shown 
in the preceding patents to \\^alsh, to Stevens, and to Doughton ; the 
only difïerence being in the form of the corrugations or ribs, which, 
instead of being \'-shaped, to make prisms, were semieircular, waving, 
or ratchet-toothed, a purely mechanical variation, which involved no 
invention to devise or make, and the patent was therefore properly 
declared void. The discovery of Cummings was simply that rolled 
prism plate coukl be successfully annealed and eut, and thus a com- 
mercial article of that character be produced, where, from the ex- 
périence with molded prism tilcs, the contrary was supposed to be the 
case. But this correction of a wrong impression entertained by the 
manufacturing trade had nothing inventive in it. It was the mère 
devclopment of a structural quality, which could hardly impart inven- 
tion to a machine tonianufacture the article, in its essential mechanism 
not new. No such situation, however; is presented hère. As the above 
revicw of the art has shown, both apparatus and proccss differ mate- 
rially from any which had gonc before. There is nothing, for instance, 
in the Heidt ofthe Cummings patents on which to base a comparison, 
each being distinctly a single-step prpcess — the glass in the one being 
both spread and prcssed by the die or plunger (there being also no at- 
tempt to make anything largèr than a tile) ; and, in the other, both the 
spreading and the pressing being doue, at one and the same time, by 
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the roUer. Tn the Miller also, so far as the rolling and molding are 
concerned, the opération is single ; the subséquent pressure of the glass 
between the upper and the lower table being simply to compact and 
smooth it, although it may possibly also hâve the effect (unsuggested) 
of setting or bringing out the figure. And while in the Sievert and 
the Wise there is the two step, or divided process, the plate being first 
rolled and then the desired configurations impressed upon it, yet in 
each of thèse the second is distinctly and intendedly a cutting and not 
a molding opération, nor is it, as in the patents in suit, accompanied 
with compression, with which, indeed, it does not comport. 

Thèse considérations serve also to suggest the distinctions upon 
which the inventive novelty of the présent patents may be properly 
claimed. No doubt, as in many another case, old devices and methods 
hâve been made use of, but in a new and hitherto unrelated way, and 
with new and most important and useful results. So that, while if 
may not hâve been old to flatten out a plate by means of a roUer or 
descending press, and there may not seem to be anything especially 
novel or inventive in molding prisms, any more than any other con- 
figurations, on the surface of the glass, this does not, after ail, state 
the whole case. It is to be remembered that, in the manufacture of 
prism plate, two things hâve to be contended with and provided for 
upon which success dépends: first, that perfect prisms in transverse 
parallel ribs or ridges shall be formed, which are of sharp and weli- 
defined outline, and of the desired prominence or depth; and, second, 
that this shall be accomplished over an extended surface, without latéral 
or structural strain, so as to produce a plate that can be annealed and 
eut. This had been regarded as a most difficult, if not an impossible, 
problem which had been hitherto only partially solved. Cummings 
did much by establishing that, contrary to the accepted idea, rolled 
prism plate could be successfuUy annealed. But it remained to Ripley 
and Wadsworth, in the patents under discussion, to présent a com- 
plète solution, by combining and adapting the rolling and the molding 
processes, first producing the sheet or plate, and then impressing it 
with prismatic ridges, under hydraulic force, so that every part of the 
die, in the words of the patent, should make "actual pressing contact 
with the glass beneath." For reasons already given, this pressing is 
clearly to be distinguished from a cutting or piercing of the glass, 
such as appears in other methods noticed above; and, accompanied 
as it is by a forcible vertical displacement of the material, it constitutes 
something more than the ordinary molding, having really the com- 
pressing effect of a die, essential to the formation of sharp and wtll- 
defined prism angles, but without spread or strain. Combined with 
the preceding rolling out of the plate, by which the completed article 
is turned out in a single, two-step opération, it has made possible a 
most valuable commercial product, which is in some respects new of 
its kind. The method of making it, as well as the apparatus by which 
this is carried out, must, therefore, be regarded as both novel and dis- 
closing invention ; and the patents which cover them must be sustained. 

Not so, however, with regard to the third patent, for the manu- 
factured article or résultant product. Notwithstanding what has just 
been said, Ripley and Wadsworth were not the first to make prism 
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plate. It is Cummings, if any one, who is entitled to crédit for that, 
which is not affected by the fact that his patent was not good. It is 
true that his plate had defects ; the prisms not being so sharp and clean 
eut as they should be, and there being a limit to their prominence or 
depth, and neither, as it seems, could the plate be polished or ground. 
AU of this detracted from its value and is remedied in the complain- 
ants' glass, which tells, no doubt, in the market, both with regard to 
its acceptability and price. But we are not to be carried away by this 
resuit. The différence is one of quality or degree, and not of kind. 
In structure, as in intended use, the plate is the same, whether made 
by the one process or the other. In fact, the only distinction between 
them is that this is the case, and the superiority which thereby ensues. 
A new article, in other words, was not created by the process in ques- 
tion, whatever be the favorable view of the trade, but merely an old 
one perfected and brought out, which is not enough. Kahn v. Star- 
rells (C. C.) 131 Fed. 464; Id., 135 Fed. 533, 68 C. C. A. 83. As to 
the product patent therefore, the bill must be dismissed. 

The question of infringement remains, and as to the machine patent, 
at least, is not difficult. In the mechanism employed by the défendants 
the glass in plastic state is first spread by a roller, and immediately 
foUowing it is acted upon by a succession of prism-faced sectional dies, 
which are forced downwards, against the action of retracting springs, 
by a traveling shoe or cam passing over their upper ends. Dies enough 
are provided to cover the whole sheet, and, as they descend in rotation, 
parallel prism ribs are impressed upon its surface, until the whole, in 
sectional areas, has been progressively operated upon. This, to a cer- 
tain extent, is a modification of the Shuman (1901) patent, the idea of 
which was to spread the glass and form the prisms, at one and the 
same time, the sectional dies, without anything more being utilized to 
both spread and impress the sheet. This method was devised by Shuman 
after his attention had been called to the prism plate manufactured by 
the Ripley and Wadsworth process, and with knowledge of the patents 
which they had taken out. It was an attempt, as he says, to simplify 
it; but it did not work, and had to be abandoned. A roller to spread 
the glass was then put ahead of the dies, the rest of the mechanism 
being retained, and the process divided up, as in the patents in suit, 
with corresponding success. The first claim of the machine patent is 
the one that is charged to be infringed (the fourth, which was at first 
relied on, having been withdrawn) ; that is to say : 

"1. Apparatus for maklng prism-glass comprisiiig a spreading-table, on 
which the glass is rolled, a roll, and an upper pressing-die having prism-form 
shaping caVities, said cavities being provided witli air-vents, and means ar- 
rangea to force said spreading-table and die towards one another said dio 
being shaped to make pressing-contact of the surface of the said cavities with 
the entire surface of the glass beneath them ; substantially as described." 

The défendants claim to escape infringement because their dies, as 
it is said, do not make pressing contact with the entire surface of the 
glass beneath, within the meaning of thèse terms. The contact which 
is contemplated and called for, according to this, is one which extends 
over the entire surface of the sheet, and not a contact by sections, as 
in the case of the défendants' dies ; or, otherwise put, the die must be 
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one intégral, flat pièce, large enough tp r.efonn by a single impression 
the surface of the whole , plate. Bnt this construction is forced. No 
(^oubt there must be, complète contact between the die and the glass 
over the entire area sought to, beaffected by the particular impression 
which, at any one tinie, is being ni^de. But there is notbiiig vvliicli re- 
quires that this shovild be coextensive with the whole sheet, or that is 
notfulfilled in principle as in terms- by a niolding of the sheet, by suc- 
cessive contacts, with a die which only covers a section at a time. That 
is the action of the défendants' grouped sectional dies, which perform 
substantially the same function as that of the complainants' single die ; 
the resuit, when'the opération is complète, being also the same, and 
affected in essentially the same way, which is not to be obscured by 
the fact that it is divided up, and the sections successively applied, a 
familiar expédient of infringers, to get the benefit of the principle, while 
possibly avoiding the letter. 

It is contended, however, that the défendants hâve no air vents for 
the cavities of their dies such as are called for by the claim. Thèse 
are made a feature of the device, and cannot be ignored, however un- 
important they may seem. And, if the complainants are confined to 
those which are shown in the drawings, the défendants, not making 
use of that particular forni, do not offend. But no such limitation is 
imposed. On the contrary, it is expressly declared in the spécifications 
that, where the prism forming cavities extend across the face of the 
(lie, the end of each cavity may be left open to provide the needcd vent. 
This is the exact construction adopted by the défendants, which none 
tlie less constitutes a vent within the terms of the claim — sustaining the 
infringement charged — because, by the arrangement, the air escapes 
naturally without any specially provided port. 

Another distinction which is suggested is that the cam by which the 
défendants' dies are depressed is indented at the center, so as to allow 
eacli (lie to slightly rise at that point, as it is reached, being forced back 
into contact with the glass, as the cam proceeds, until released at the 
other end. This, as it is said, is a désirable as well as a distinguishing 
feature, insuring, as it does, that the glass shall not stick. But, whether 
this be so or not, it amounts at tlie n:ost to a mère variation or improve- 
ment, making no substantial change in the opération, tb.e cssentials of 
which remain the same. 

The opération of the défendants' apparatus is also claimed lo be 
différent, because a wave of glass précèdes the dies across the sheet, 
which is not thus in plate forni, as it is said. when the prisms are im- 
pressed. But this loses sight of the effect of the completed opération, 
which, regardless of the wave, by the separate action of roller and dies. 
produces in the end a properly constituted pressed prism plate. 

Nor are the défendants much more fortunate in avoiding the method 
patent. There are four claims hère, ail of which are relied upon, as 
follows : 

"1. The lHM'ein-describe(] method of making prism-plates of large area in 
two opérations, consisting in produeing a sub.stautially flat sheet of glass. and 
then' fonniug prisms on the surface of the sheet b.y pressnre exerted in a di- 
l'eetion transverse to the plane of the sheet upon the entire eross-seotion of the 
portion to be shaped into prism.s ; substantially as described. 

"2. In the manufacture of prism-plates, first spreading the glass into a 
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sheet of at least the dimensions of tbe complfited artiele while the saine Is 
f reely plastic, whereby change in the relation of the particles is uuaccom- 
panied by inereased tension of any part of the mass, and then (leaviug the 
glass sheet of the dimensions so constituted and \yithout further spreading the 
glass) fonniug on the surface of the sheet while still plastic prisuis ovcr the 
ontire portion to be shaped and coufiniug the prisms until the glass thereof 
has set; snbstantially as described. 

"3. The herein-described ihetliod of niakiiig prism-plates of large arca in two 
opérations, consisting hi producing a sultstantially flat sheet of glass, and then 
forming prisms on the surface^ of the sheet by pressure exerted in a direction 
transverse to tlie iiliuje of the sheet, upon the entire cross-section of the 
portion to be shaped, and conliuhig tlie prisms until the glass has set ; sub- 
stantially as described. 

"4. The herein-described method of malùng prism-plates in two opérations, 
which consists in producing a snbstantially flat sheet of glass, and then while 
it is still plastic applying pressure to the surface thereof in a direction trans- 
verse to the plane of the sheet and upon the entire surface to be shaped into 
prisms, segregating thereby portions of the plastic glass, and disjilacing the 
same upwardly into ridges of prism form. whereby the prism-plate is formed 
without unequal straining of the glass; snbstantially as descriljed." 

The point is made, as to this, the same as the apparatus patent, that 
there has to be a contact of the die, at one and the same time, over 
the entire surface of the plate. But even less, indeed, than there, is 
there anything upon which to predicate this. The most that is re- 
quired in any of the claims is that prisms shall be formed "by pressure 
exerted in a direction transverse to tlie plane of the sheet upon the 
entire cross-section of the portion" to be shaped ; and this is clearly 
satisfied as well by impressing the surface with prisms in successive 
sections as by subjecting it to the action of a single die, operating upon 
the whole. 

It is said, however, that the complainants' process is not only a 
divided, but an interrupted, one, while that of the défendants is con- 
tinuous. By the one as it is pointed out the glass is first spread by the 
roller, "and then," in the words of the several claims — that is to say, 
after this part of the opération is over, and not until then — are the 
prisms to be formed on the surface. A distinct interval, in other words, 
is to occur, according to this, the object of which, as shown by the 
spécifications, is to let the glass set or cool, and so "retain the prism- 
pattern which is formed upon it, without losing it by the running to- 
gether of the hot glass, or without burning the sharp projecting por- 
tion of the figured surface of the die." But, with an exception to be 
presently noted, this is not the construction to be given to the claims. 
Undoubtedly there is an intended division of the opération ; that, in- 
deed, being its real virtue. But so is there in that of the défendants ; 
which is essentially the same; the glass being iirst spread by the rol- 
ler, and then pressed into prisms by the foUowing dies. There may 
be no great interval between the two parts of the opération, nor much 
cooling or setting of the glass. But there is enough to be appréciable, 
and to make the opération a divided one, appropriating the principlc 
of the invention, as is clearly shown by comparison with the original 
arrangement devised by Shuman. by which the glass was to be both 
spread and pressed by means of the dies, without more. Whether 
structural strain was found to resuit, as in the Heidt, or sharply-defined 
prism angles could not be formed, as in the Cummings, this was aban- 
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doned, as we hâve seen, and the opération split up, two parts being 
made of it, the one devoted strictly to rolling ont the sheet, and the 
other to impressing prisms thereon. But this is the Ripley and Wads- 
worth method, pure and simple, the essential feature of which con- 
sists not so much in having a cooHng interval between the two steps 
of the process (although that may not be without its advantages) as 
in the séparation of them, so as to avoid undue tension or strain, the 
formation of the prisms not being undertaken, until after the glass 
has been spread; there being nothing, hovvever, to require that the 
spreading shall be complète over the entire sheet before the prism 
making is begun. 

The same cannot be said, however, of the second claim, as to which 
as intimated an exception must be made. The provision there is ex- 
press, for "fîrst spreading the glass into a sheet of at least the dimen- 
sions of the completed article * * * ^^f^ j-j-,(;,j (leaving the glass 
sheet of the dimensions so constituted and without further spreading 
the glass) forming on the surface of the sheet, while still plastic, prisms 
over the entire portion to be shaped." Hère is apparently a distinct and 
intentional cleavage between the two steps of the process, possibly 
designed to carry out the suggestion for a cooling interval made in 
the spécifications, and to cover a modification in which that was found, 
which cannot be disregarded or put aside. Not but that considérable 
of an argument can be made that nothing more was intended than ap- 
pears in the other claims. But that is not the natural or obvious con- 
struction; and, the claims having to be diflferentiated in order to avoid 
duplication, it may be convenicntly done this way. At ail events, the 
burden is on the complainants to establish infringement which is not 
made out, if it is uncertain as to what is the true reading of the claim. 

Let a decree be drawn sustaining the bill, and granting the relief 
prayed for, except as to the manufactured article and the second claim 
of the method patent, vvith costs. 



LIDGEUWOOD MFG. CO. v. T.AMBERï HOISTING ENGINE CO. 
. (Circuit Court, D. New Jersey. Jauuary 30, 1007.) 

1. Patents — Infringement — Cable Conveyobs. 

The North patent, No. 4cS(),020, for a conveyiug apparatus, relatinfr to 
cable conveyors, and tlie essential featnre of wliicli is a self-propelling 
and self-distributins fall-rope carrier, was not anticipated and discloses 
invention. Also hcid infringcrt. 

2. Same — Invention. 

ïlie Dusedau patent, No. .048,073, for a cable-lioist, is void for lack 
of invention. 

3. Same— Infbimoement— Equivalent Takts. ( 

Two wheels or pnlleys conneeted togetlier so as to revolve as one by 
bolts or other close fastenings, and a single whcel cast with two peripheral 
contacts, are mechanical équivalents, where they operate in the saine 
manner to produce the same resuit, and the substitution of one for the 
other in a patented device does not avoid infringement. 



In Equity. On final hearing. 
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Gifford and Bull (Livingston Gifford, of counsel), for complainant. 
Edward M. Colie (William Houston Kenyon, of counsel), for de- 
fendant. 

CROSS, District Judge. This matter is before the court upon final 
hearing on bill» answer, replication, and proofs, and involves the valid- 
ity of two patents and their infringement by the défendant. The first 
patent in suit, No. 480,039, for a conveying apparatus, was issued 
August 2, 1892, to Charles M. North, assigner to the complainant, 
and the second, No. 54-8,973, for a cable-hoist, was issued October 29, 
1895, to one Wilhelm Dusedau, and assigned to the complainant June 
6, 1902. 

Claims 1, 6, 7, 8, 9, and 10 of the patent No. 480,029 are involved, 
and are as f ollows : 

"(1) In a conveying apparatus, in combination, a cable or tracliway, a load- 
carriage, a rope traveling therewith, and a rope-carrier contaiiiiug a wheel 
adapted to be turned hj said traveling rope, a wheel adapted to bear against 
the cable, or trackway, and connections between said two wheels, whereby the 
l'otation of the first is communicated to the second, substantially as described." 

"(6) In a conveying apparatus, In combination, a cable or trackway, a load- 
carriage, a rope extending to said load-carriage and ruuning approximately 
parallel with the cable or trackway, and a rope-carrier mounting the foUow- 
ing parts, viz. ; a traction device adapted to travel on the cable or trackway 
and mechanism actuated by said rope, whereby the movement of said traction 
device, and thereby that of the carrier, is controlled, substantially as described. 

"(7) In a conveying apparatus, in combination, a cable or trackway, a load- 
carriage, a rope extending to said earriage and running approximately parallel 
with the cable or trackway, and a séries of rope-carriers, each of which 
mounts the following parts, viz. ; a traction device adapted to travel on the 
cable or trackway and mechanism actuated by said traveling rope, whereby 
the movement of said traction device, and thereby that of the carrier, is con- 
trolled, substantially as described. 

"(8) In a conveying apparatus containing a cable or trackway, a earriage, 
a rope extending to said earriage and running approximately parallel with the 
cal)le or trackway, a rope-carrier, a device mounted oh said carrier, adapted 
to travel on the cable or trackway, and a device mounted on said carrier, adapt- 
ed to engage with said rope, the combination, with said devices, of connec- 
tions whereby the motions of one of said devices are communicated to the 
other, substantially as described. 

"(0) In a conveying apparatus containing a cable or trackway, a earriage, 
a rope extending to said earriage and running approximately parallel with 
the cable or trackway, a séries of rope-carriers, a device mounted on each of 
said carriers, adapted to travel on the cable or trackway, and a device mount- 
ed on each of said carriers, adapted to engage witli said rope, the combination, 
with said devices on each carrier, of connections whereby the motions of one 
are transmitted to the other, the speed of said transmission being in decreasing 
séries from the earriage toward the end of the cable or trackway, substan- 
tially as described. 

"(10) In a conveying apparatus, in combination, a load-carriage, a cable or 
trackway, a member connected with the earriage and extending along the cable 
or trackway, a rope-carrier, mechanism mounted thereon engaging with and 
driven by said member,, propelling mechanism, also mounted upon said car- 
rier, and means whereby the movement of the mechanism driven by said mem- 
ber is communicated at a reduced speed to said propelling mechanism, sub- 
stantially as described." 

Both of thèse patents in suit bave to do with the use of a cableway, 
which consists in gênerai of a cable stretched: between the tops of two 
towers or supports, over which cable a load is conveyed from point 
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to point, suspelided from a load-carriagë, Avhich is supported from the 
cable -by wheels runtiing freely thereon. There is also a haul-rope 
fastened to opposite sides of the load-carriage and running to each 
tower, whereby the carriage is hauled back and forth along the cable. 
What'is called a "fall-rope" holds the load in suspension from the 
load-càrriâge, and extehdsfrom it along the cable to the tower at which 
the engine is locatéd, Calîéd the "head-tOwer," and thence to the engi'ne. 
By hauling in or ' paying out this fall-rop'e, the engine can raise or 
lower the load at any point along the cable to which the load-carriage 
may be run. It is obvîous from what lias been said that so long as 
there is a load attached to the end of the fall-rope that rope wil! be 
tant, and it is equally obvions that, when the load is released from the 
fall-ropè,' it will, because'its body is heaviêr than its unloadcd end, 
slacken and sag between the load-carrier and the tower, and that, while 
in this condition, the unloaded end of the fall-rope could not again 
belowered to take on a new load. For a long time prior to the issue 
of the North patent it had been a problem how to prevent the fall-rope 
from sagging or bellying when the load was released, and, to obviate 
or lessen the difficulty, rope-carriers, as they are called, of varions 
kinds had been invented to sustain the fall-rope at ail times, whether 
loaded or unloaded, on a level, and as nearly parallel as might be, with 
the cable, To accomplish this successfully, if was necessary that the 
rope-carriers should move in succession from the tower after the 
load-carriage, and severally arrange themselves in a proper position to 
support the fall-rope, no matter where the position of the load-carriage 
might be. Several patents were issued covering différent devices 
intended to accomplish the desired end, and a number of them bave 
been cited by the défendant as anticipations of North's invention, but 
they seem to me to be so far removed from what North accomplished 
as not to require spécial or detailed considération. North was the 
first to employ a self-regulating fall-rope carrier. "Heretofore it bas 
been customary," adopting the language of his spécification, "in ap- 
paratus, employing a load supporting carriage traveling on a cable 
and also employing traveling rope-carriers, to regulate the travel of the 
rope-carriers either by flexible connections between them or by .stops 
located along their path of travel and cause them to follow the carriage 
in its outward movement either by an attachment between them and the 
carriage, or by their own gravity. My invention bas for its object 
to provide new means whereby the travel of the rope-carriers is actuat- 
ed and regulated, and it consists of driven mechanism whereby the 
carrier is caused to progress along the cable or trackway, * * i-' this 
fall-rope or endless rope, as the case may be, acts as a motor to drive 
the mechanism located upon each of the carriers, and engaging with 
the cable and therebv causes each carrier to follow the carriage, tliough 
with less speed. The speed at which each carrier advances will be 
regulated by the diameter of the wheels or gears interposed between 
the sheave receiving motion from the fall-rope, or the endless rope 
and the sheave bearing against the cable, so that in the séries of rope- 
carriers on each side of the carriage, each one of the séries will travel 
f aster than those farther away from the carriage. By this means each 
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agries of rppe-carriers îwill sp.ace itself along the cabl^ at propet dis-' 
tances apart for ail positions of the carriage." , , , - 

- :And at thé close of his spécifications he makes ;this broad statement,- 
orclaim: 

"I bélieve that^ I am tlie flrst onc to actuiite the travel of tlie rope-carrier, 
by positively driveii inechanisiu of any kiiitl lofated upou tlie carrier." 

I think his claim was well founded. The prior art does not dis- 
close that ever before had either the fall-rope or the endless haul-rope 
acted as a motor of its own rope-carrier, nor liad the rope-carrier itself 
contained any kind of travel regulating mechanism, for either the fall- 
rope or the endless haul-rope) to act as a motor upon. As one of the 
witnesses said: 

"Mr. Nortli's invention was the first self-propelling fall-rope carrier. It was 
the flrst self-dis'tributing fall-rope carrier. It roquired no additional ropes 
or chains. It employed oiily the ropes that wonld be reQuired to operate a 
cableway, were there no fall-rope carriers at ail." , 

This statement seems to me to set forth briefly, but clearly, the real 
character of his invention. The North System was in a sensé automatic, 
and that could not hâve been said of an)' of the prior devices. Some 
of the earlier patents had the rope-carriers run , out from the head- 
tower by gravity, and spaced by flexible connections between them. 
In others they were hauled out by the load-carriage and spaced as just 
stated, or by being dropped by the load-carriage at determined inter- 
vais ; or they were stationary, and were deflected to permit the passage 
of the load-carrier; or, again, they were spaced by stops or buttons, 
and of this character were those more generally in use in the United 
States at the date of the North patent. In no one of thèse Systems, 
however, can I discover anything which suggested, much less ac- 
complished, what North did. Indecd, the defendant's expert infer- 
entially admitted this by basing his claim of anticipation largely upon 
the Atkins patent, an English patent issued in 1888, for "a new or im- 
proved machine or apparatus for establishing communication between 
distant points (such as mounting overhead wires over streets, rivers 
and other places), by means of existing wires or the like." The title 
of the patent discloses the use for which the device was intended. The 
art in which it is found is not analogous to that with which we arc 
dealing. It is, moreover, a load-carriage. It does not disclose a rope- 
carrier in the sensé in which the word is used in the art in which the 
North patent is found. It bas but one carrier of any kind. Atkins' 
idea was to make a self-propelling load-carriage. His device was not 
intended for any other purpose, and, if it were duplicated or triplicated, 
there would still be no self-propelling self-distributing rope-carriers 
or séries of rope-carriers such as North devised. The Atkins patent 
does not disclose any fall-rope or haul-rope as used in this art. Ail of 
the claims of the North patent which are in issue require two vehicles, 
a load-carriage and a rope-carrier, but this does not at ail feaze the 
defendant's expert, who says that, "if a constructor desired to use both 
a load-carriage and a rope-carriage or carrier, he would simply dupli- 
cate that apparatus [Atkins']." This is not so. The functions of the 
vehicles are distinct. The function of the rope-carrier is to support and 
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keep from sagging the body of the traveling rope (by whatevcr name 
called), which propels the load-carriage, and in so doing it passes freely 
through and beyond the rope-carrier, while the function of the load- 
carrier is, of course, to carry the load, and the haul-rope, or fall-rope, 
as the case may be, is attached to the load-carrier, and does not pass 
freely through and beyond it. The North patent, moreover, disclosed 
a true combination between the traveling rope, the load-carriage, and 
the rope-carrier. The traveling-rope actuates the load-carriage and the 
load suspended therefrom, while the body of the rope itself is, in 
turn, supported by the rope-carrier between the tower and the load- 
carriage. Thèse actions are mutual and dépendent, and, since Atkirî 
discloses but one carrier, it is plain that his device cannot disclose any 
such mutual or dépendent action or any such combination as North 
discloses. The différence between that patent and North's is well 
summed up by the complainant's expert in the f ollowing language : 

"It seems obvious that this device Is radically différent from that of patenta 
In suit, and, if operative at ail, has a very différent utility from that of the 
ordinary cableway conveyor. If the traveler of the Atkins patent can be 
lilîened to any part of the apparatus of the patents in suit, it Is certainly 
to the load-carriage and not to the fall-rope carrier. The obvlously intended 
function or peculiarity of the device Is its capability of opération to or from 
a flxed point, vs^ithout any propelling means extended to the opposite end of 
its path of travel. In the apparatus of sheet 1 of the drawing, the traveler can 
move in one direction only, namely, away from the point of attachment of the 
propelling rope. It is a device which, when pulled towards one, recèdes iu- 
stead of approachlng, and It was clearly this problem, and this problem only, 
wlth which the patentée was deallng. The System of the Atkins patent con- 
tains no rope-carriers nor any part of analogous function or purpose in the 
structure, and It therefore cannot hâve any of the combinatlons in issue." 

' The purpose and function of the Atkins device are so unlike that of 
the North patent, and so foreign to the art in which it is found, that it 
would hâve been more likely to becloud than clarify the mind of one 
seeking to invent a system of self-distributing rope-cari'iers. I think 
that patent No. 480,029 as to the claims relied upon is valid. 

Turning now to the second patent in suit, that of Dusedau, No. 
548,973, we find that claims 1, 2, 4, 11, 12, 13» 14, and 15 are invoîved. 
They are as follows : 

"(1) In a cable-hoist, the combination wlth a carrying cable; of a carrier 
mounted thereon, and provided wlth traversing gear ; and a rope to Impart 
motion to said gear and thereby cause the carrier to travel along the cable; 
said rope beîng connected with said gear beneath the cable. 

"(2) In a cable-hoist, the combination with a carrying cable; of a carrier 
mounted thereon, and provided with traversing gear; and a haullng-rope to 
impart motion to said gear, and thereby cause the carrier to travel along tho 
câble; said rope being connected with said gear beneath the cable." 

"(4) In a cable-hoist, the combination with a carrying cable ; of a carrier 
mounted thereon, and provided with a supporting wheel or sheave to run on the 
cable ; and a haullng-rope arranged below the cable to Impart motion to the 
sheave." 

"(11) In a cable-hoist, the combination with a carrying cable; of a serica 
of carriers mounted thereon, and a rope operatively connected with said car- 
riers beneath the cable to move said carriers simultaneously upon the cable. 

"(12) In a cable-hoist, the combination with a carrying cable; of a séries 
of carriers mounted thereon ; and a rope operatively connected wlth said 
carriers beneath the cable whereby said carriers are caused to travel simul- 
taneously but at différent speeds. 
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"(13) In a eable-hoist, the combinatlon with a carrying cable; of a séries 
of carriers inounted thereon; and a hauling-rope operatively connected wltU 
carriers beneath the cable, and adapted to move ail of said carriers slmultane- 
ously. 

"(14) In a cable-hoist, the comblnation with a carrying cable; of a séries 
of carriers mounted thereon; a hauling-rope operatively connected with the 
carriers beneath the cable, and adapted to move ail of said carriers simultane- 
ously but at différent speeds. 

"(15) In a cable-hoist, the comblnation with a carrying cable; of a séries 
of carriers mounted thereon and each carrier having traverslng gear cor- 
responding to the position it is to occupy on the cable ; and a rope beneath the 
cable for actuating said carriers, whereby they will distrlbute themselves 
automatically at the desired points." 

Dusedau recognizes the North patent, but daims an improvement 
thereon, which consists in having the rope-carriers propelled by what 
in some of the daims is called a "rope" and in others a "hauling-rope" 
arranged "below the cable" or "beneath the cable." Whatever o£ nov- 
elty this patent has must lie in arranging the propelling means or rope, 
so that it engages the rope-carrier at a point beneath the cable as dis- 
tinguished from engaging it at a point above the cable. There was 
no invention, however, as it seems to me, in this. The idea, the means, 
the opération, and the resuit were ail old. The Miller patent, No. 
434,550, the North patent, and others, substantially show the same 
arrangement. In the daims of the Dusedau patent in which the 
propelling rope is characterized at ail, it is called the "hauling-rope," 
but the art showed the hauling-rope and the fall-rope as frequently 
embodied in one and the same rope, and also showed the propelling 
rope, by whatever nam.e called, applied to the rope-carrier below the 
cable. North uses both ropes to propel the mechanism of the rope- 
carrier. In his spécifications he says : 

"This fall-rope or endless rope [haul-rope], as the case may be, acts as a 
motor to drive the mechanism located upon each of the carriers," etc. 

I find nothing of novelty or invention in what Dusedau did. Every- 
thing he did had been done before, or so clearly indicated as to be évi- 
dent to any one skilled in the art. My conclusion, therefore, is that the 
Dusedau patent is invalid. 

The question of infringement or noninfringement must dépend main- 
ly upon the question whether the complainant's device as claimed and 
shown necessarily requires two individual and separate wheels, a driv- 
ing wheel and a driven wheel, as they hâve been termed, the sheave of 
the former coming in contact with the traveling rope, and that of the 
latter with the cable. If the complainant's device does require two 
such wheels, then it is claimed by the défendant that it does not infringe 
the patent in suit, because it uses but one wheel. Turning for a mo- 
ment to the first daim of the North patent, we find as a part of the com- 
blnation there claimed "a rope-carrier containing a wheel adapted to 
be turned by said traveling rope, a wheel adapted to bear against the 
cable or trackway and connections between said two wheels, whereby 
the rotation of the first is communicated to the second," but upon look- 
ing at the spécifications, which may be done for the purpose of ex- 
plaining, but not of contradicting the daim, it appears that the "con- 
nections between said two wheels" are so close and intimate that in one 
150 F.— 24 
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place the wheels are said to be "fast to" and in anothér "fixed to" each 
othér.' By no câsuistry cari this language be made tô mean other than 
thàt thè wheels are fastenèd together, or fixed together, so that they 
revolve as one. The term "connections" is in nowise restricted/ but, 
on the contrary, is broad and unlimited. It is, however strongly urged 
ort behalf of the défendant that it uses no Connections whatever, but 
that, irjstead thereof, the wheels ofthe North patent are in its device 
cast together as a single wheel, but wïth two peripheral contacts. It 
is true that it uses but one casting. I fail, however, to see that one cast- 
ing forming a wheel, having two grooves side by side, difïers in sub- 
stance from two siniilarly grooved wheels bolted or clamped, or other- 
^yise fastenèd together, so as to be operated as one. Whether it be 
called one wheel or called two wheels the différence is only in name, 
and not in substance. They are mechanical équivalents and might be 
used interchangeably in any desired combination. 

As was said in Bundy Mfg. Co. v. Détroit Time Register Co., 94 
Fed. 524, 538, 3C C. C. A. 375, one may not escape infringement by the 
mère joinder of two éléments into one intégral part. If the united 
part effects the same results in substantially the same way as the 
separate parts before the union, the change is colorable. See, also, 
Kalamazoo Rv. Supply Co. v. Duff Mfg. Co., 113 Fed. 364, 267, 51 
C. C. A. 221; Dowagiac Mfg. Co. v. Superior Drill Co., 115 Fed. 886, 
904, 53 C. C. A. 3(); Dowagiac Mfg. Co. v. Minnesota Moline Plow 
Co. et al., 118 Fed. 136, 141, 55 C. C. A. 86; Nathan v. Howard (C. C. 
A.) l43 Fed. 889, 893. The wheels of the rope-carriers of a cableway 
are of varying diameters, so that they move some faster and sonie slow- 
er as they follow tl e load-carrier, and evidently those which would hâve 
to travel the farthest would be given the highest speed. There hâve 
been offered in évidence, both on the part of the complainant and the 
défendant, drawings and models of the wheels, respectively, used by 
theni in their rope-carriers. Thèse wheels hâve been denominated as 
"li speed," "yi speed" and "% speed" wheels. The ^ speed models 
of the respective parties are, it may fairly be said, duplicates. There is 
certainly no substantial différence between them, and I think the same 
is true of the jÂ and ;14 speed wheels. The outward similarity between 
thèse is perhaps not so marked as it is in the case of the J4 speed 
wheels, but the principle of the North patent, including its method of 
opération, and the resuit produced is there. The question whether 
the complainant's two wheels, so called, and the defendant's one ac- 
complisli the same resuit in substantially the same way, still remains 
the only vital one. In the case of the yi speed carrier the North struc- 
ture is shown as consisting of a wheel, with two grooves side by side, 
or, as the défendant chooses to say, with two grooved-wheels side by 
side, on which the main cable and the driving cable, respectively, bear ; 
whereas the défendant used one groove in which the cables bear on 
opposite sides of the wheel, one above and one below, but North also 
discloses in some of bis figures the main cable and the driving cable, 
bearing upon opposite sides of the wheel. Hence, since it has already 
been determined that the two wheels and the one wheel of the respective 
parties are équivalents, the question is narrowed to this : Does the 
mère fact that one of the parties uses two grooves and the other one 
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(the same câbles bearing!upon the respective wheels in substkntially 
t-he same way to produce the same resuit)- constitute any real difiference ? 
It seems to me that itdoes not, and that there is presented a mcre 
modification of détail in construction. Both devices, operate substan- 
tially alike to produce the same rèsult. The utmost that can be said of 
the defendant's device is that it is an improv.ement upon North's. 
The invention which the Korth patent discloses ought not to be over- 
thrown by what seems to me to be an obvious évasion; When we corne 
to consider the |4 speed wheels of the complainant and défendant, the 
unreality of any seeming différence between them is.even more conspic- 
uous. In this case the wheels upon which the cables bcar are of widely 
différent diameters. In the North patent the grooves are shown side 
by side, very much as thev are in ihe ^î4 speed wheel. In the défendant s 
structure, however, the larger wheel is split or divided in a central 
plane, and the smaller wheel is shown between the divided halves. 
This is in effect an extension of the outward flange forming orie side 
of the groove of the smaller wheel of the North patent to the diameter 
of the larger wheel, or, putting it in a différent way, if the defendant's 
wheels were sawed apart, so as to leave the entire small wheel attached 
to one of the divided halves of the large wheel, ail that would be neces- 
sary to make them identical with the % speed wheel of the North patent 
would be to deepen the grooves, and, if necessary for that purpose, 
bave them cast a little thicker. One cannot study the différent wheels 
of the complainant and défendant without being impressed with the 
fact that the same conception and function is common to both. The 
idea of évasion rather than of invention permeates the defendant's 
apparatus. It would seem as if their patentée, having absorbed the 
conception of North, was bent upon adopting it, and at the same time 
disguising it so as possibly to avoid infringement. This theory is ail 
the more plausible since the inventer of the patents used by the défend- 
ant was a former employé of the complainant, and while so employed 
acquired knowledge of rope-carriers in gênerai, and became especially 
faiTiiliar with the North. patent, by studying the patent itself, and a 
model of it, as well as by seeing the apparatus in practical opération. 
Mv conclusion is that the défendant bas infringedclaims 1, 6, 7, 8, 9, 
and 10 of patent No. 480,029 in suit. 

The défendant allèges, however, that the complainant'.^ device is 
inoperative. On this point one of the defendant's experts goes 
little further than to say that it is inferior to the apparatus of the de- 
fendant, while another witness, the patentée of the defendant's de- 
vices, and interested financially in their success, naturally sees lit- 
tle or nothing to commend in the North patent. Under thèse circum- 
stances, however, his testimony cannot be regarded as unbiased. But, 
as a matter of fact, it appears that the apparatus of the complainant bas 
been used successfully in diiïerent places, although its manufacture and 
sale bave never been pushed. The head of the complainant's cablcway 
department testified in substance that after the North patent was ac- 
quired the complainant set up a model of it at its office, and that it was 
open to customers to order it or other rope-carriers as they chose ; that 
at that time the complainant owned the Miller button rope-carrier patent 
which was in successful use; that the complainant gave its customers the 



372 150 FEDERAL REPORTER. 

choice between the two Systems; that, if they preferred the button 
rope-carrier, it was furnished; that, if the other System had been de- 
manded, it would hâve been furnished; that when the North patent 
was issued they were selling cableways complète, with a button-stop 
fall-rope carrier ; that their cableway had become a standard ; and that 
they did not beheve their customers would hâve been enough better 
pleased with the North carrier than with the button-stop System to 
warrant them in incurring an expense of thousands of dollars to make 
the changes necessary to put the former System on the market, al- 
though they always recognized its value and operativeness. 

At ail events, if my conclusions are correct, it seems to hâve been 
a sufficiently operative System for the défendant to adopt. The testi- 
mony discloses no satisfactory reason why the complainant should not 
be protected in its rights under the North patent. 

A decree will be entered establishing the validity of claims Nos. 
1, 6, 7, 8, 9, and 10 of patent No. 480,029, and that the same hâve 
been infringed by the défendant, and declaring that patent No. 548,973 
is invalid. Costs will be allowed to the complainant. 



DAVIS & ROESCH TEMPERATURE CONTROLLING CO. v. 
TAGLIABUE et al. 

(Circuit Court, E. D. New Yorlv. December 31, 190C.) 

Patents— Ageeement to Assign Fxjtohe iNVEKriONS— Construction. 

An assignment by an Inventor of certain patents and inventions covered 
by pending applications, "and any and ail inventions of Uke nature or 
similar tliereto wbich I bave already completed or wblcb may hereafter 
be completed by me," does not charge a thlrd person with notice that it 
was intended to cover inventions, whieh, though similar in cbararter, were 
not then in existence or even coneeived, so as to depriye him of protection 
as a bona fide pnrchaser of a patent for an invention made by the as- 
signor afterward, and while in the employ of sueh thlrd party. 

{Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patents, § 294.J 

For former opinion, see 148 Fed. 705. 

James C. Chapin, for complainant. 

Kenneson, Emley & Rubino (Jay Noble Emley, of counsel), for de- 
fendant Tagliabue. 

THOMAwS, District Judge. After the décision in this suit défend- 
ants moved for leave to take additional évidence, which was granted 
within the limits prescribed in the order. But the additional évidence 
is of such magnitude as to suggest a wide departure from the order, 
and the argument has been equally broad. However, the évidence au- 
thorized to be taken nécessitâtes some modification of the décision al- 
ready made. The matter is submitted in such proximity to the t€;rmina- 
tion of the office of the presiding judge that only conclusions can be 
stated without discussion of the évidence. 

The évidence sht^ws, an intimacy of personal and business relations 
between Tagliabue,: Roesch, Davis, Hohmann, and Wadsworthi,that: 
makes it difficult tO: escape the conclusion that Tagliabue knew that 
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Roesch was the inventive genius that gave value to the mechanical 
devices for the manufacture of which the Davis & Roesch Manufactur- 
ing Company was formed. That TagUabue knew that the company 
owned devices invented by Roesch, and that it was promoting and 
developing Roesch's inventions, is beyond doubt. Roesch was the 
real source of invention. His was the genius which ail acknowledged, 
and the benefit of his faculties the contending parties desired. But, 
even so, it does not follovi' that Tagliabue knew that Roesch's inventive 
powers in the art in question were pledged indefinitely to the complain- 
ant. Hence the complainant seeks to bring this knowledge home to 
Tagliabue by actual or constructive notice of the contracts anteceding 
the employment of Roesch by Tagliabue. In the former décision 
herein it was found that the October 11, 1897, agreement did carry 
Roesch's interest in his future inventions within the scope of the art 
illustrated in the patents therein actually assigned so as to cover the 
two applications in suit. That décision was much influenced by what 
the court found to be a practical interprétation by the parties of the 
assignment of October llth, as illustrated by the assignment by Roesch 
of 19 inventions made to the complainant after the assignment of Oc- 
tober llth was made, and to such finding of the meaning and effect 
of the October llth assignment there is continuing adhérence. The 
force of the arguments against such conclusion is appreciated without 
successfully disturbing it. But now, as upon the first hearing, the 
question is : How far did that assignment give constructive notice 
to Tagliabue as to future inventions? If by future inventions the 
parties intended mère improvements on some of the inventions specific- 
ally covèred bv the assignment, the instrument would, it is considered, 
give constructive notice thereof. 

The words in the assignment, "ail inventions of like nature or similar 
thereto," are much broader than the words merely assigning "improve- 
ments." The broader words may include the narrower word "im- 
provements." Whether constructive notice would be given by the 
unlimited use of the language quoted need not be determined, inas- 
much as the terms used are modified by the words, "which I hâve 
already completed, or which may be hereafter completed by me." 
What should this language mean to Tagliabue ? The court bas found 
it necessary to revert to the subséquent dealings of the parties to aid 
interprétation, and therefore it cannot be said that the instrument as 
such was notice to Tagliabue that inventions "hereafter * * * 
completed" covered the two inventions in suit, which were not in esse, 
nor, so far as appears, even conceived when the assignment was ex- 
ecuted. But did Tagliabue hâve actual notice? In the first décision 
reliance was not placed upon the alleged meeting at Mr. von Briesen's 
office, for its existence was too doubtful to justify, in whole or 
in part, a conclusion that it existed. That doubt is emphasized by 
the reversai of Hohmann's évidence, even with Davis' évidence added, 
and it is not found that such meeting took place. The question, then, 
comes to whether Davis actually gave Tagliabue notice of , this assign- 
ment in such definite manner as to put him on inquiry. The burden 
of proof is on the complainant ; and, while the fact is uncertain, it is 
thought that the burden bas not been fulfilled. 
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■ How thein does this leaye' the çasë? It leaves Roesch în the position 
of being' bound to assign his intprest in the two patents, for, when they 
sev-ëwlly' came into existence, Roesch was obHgated to assign them.' 
But the effect as regards Tagliabuemay not be thé same. As to him 
the assignment tù the. complainant is valid', it is thought, unless he bas 
a right to hold under his enlployment of Roesch. Tlie invention of 
July 22, 1903, ,No- 161' ,444, was made before Roesch vvent into Taglia- 
bue's sei^^ice, and it was made for the very purpose of turning it over 
to the complainant, as may be justly inferred frbm the relation of the 
parties; their previous conduct, and the sole assignment of October 
llth. Tagliabue is entitled to what Roesch invented in his service. 
This invention was not made in his service, and to allow him to hold 
it would be to allow him to hold something that equitably belonged 
to the complainant, and which Tagliabue did not earn as between him 
and Roesch, and much the more as between him and the complainant. 
Roesch m'ay be estopped, but the complainant is not. 

As to the application No. 166,941, the fact is différent. Roesch- 
says that what the complainant calls a "spring"' is a screw, and his 
évidence in that regard is preferred. Hence claim 2 is not understood 
to cover it. But does daim 7 cover it ? Hère the parties are at vari- 
ance as to the meaning of the words, and as against Tagliabue, who 
must be regarded as a bona fide purchaser as to what was invented' 
under his contract, it is concluded that the controversy involving such 
différence of opinion should be decided in his favor as to this applica- 
tion. 

From the foregoing views it follows that the complainant may bave 
a decree against Roesch for the assignment of both applications and 
patents therein involved, and against Tagliabue for the assignment of 
application No. 167,444, and the patent herein involved. It is alleged 
that Tagliabue lias only a quitclaim of whatever rights were left in 
Roesch. That need not be decided hère. The decree will save to 
Tagliabue whatever rights he has in No. 166,941, notwithstanding any 
assignment thereof made by Roesch pursuant to the decree. 

The complainant should bave costs, and three-quarters of its dis- 
bursements against both parties. The clerk will enter a decree in ac- 
cordance witli this décision. 



WAY V. HYGIENIC FLEEOED UNDERWEAH CO. et al. 

(Circuit Court, E. D. Pennsylvaiiia. February 6, 1007.) 

No. 49. 

Patents— lNVENTio>'—CnEST and Neck I^rotector. 

The 'Way patent. No. 593.954, for a oliest and iieek protector, claim Z. 
whieli describes a collar witli a dependiiifr flap attaclied thereto at its 
upper edge for a portion of its widtli, ail iiiade of knitted fabric, is void: 
for laek of invention. 

In Equity. On final hearing. 
See 142 Fed. 552. 

Henry N. Paul, Jr., and Jos. C. Fraley, for complainant. 
Hector T. Fenton, for défendants. 
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J. B. McPHERSON, District Judge. This suit; is brought upon 
the second claini of patent No, 59;î,954, issued tq John Howard Way 
for a chest and neck protector. The claim is this : 

"(2) A chest and neck proteotor coniprising a collar and a depeuding flap, 
tbe two being formed of a single pioee of élastic knit fabriej and the upper 
edge of the flap being united to the lower edge of the eollar centrally for a 
portion of the widtb of said tlap whereby tbe latter is free from the eollar for 
a portion of Its widtli at éacb side of tlie point of union, and the eollar free to 
be fastened about the neek of tlie wearer ; èubstantially as described," 

The first and third claims of tlie patent hâve already been passed 
tipon by the Circuit Court of Appeals for the Tliird Circuit in the case 
of Way V, McClarin (C, C.) 91 Fed. GG3. Thèse two claims are as 
follows : 

"(1) A chest and neclc protector coinprising a eollar and a depending flap. tbe 
eollar being elastie in the direction of its length and tbe upper edge of the 
flap being united to the lower edge of the eollar centrally for a portion of the 
widtb of said flap, whereby tbe latter is ft-ee from tbe eollar for a portion 
of its width at each side of the point of union, and tbe eollar free to be fast- 
ened about the neck of tbe wearer ; substantially as described." 

"(3) A chest and neck iirotector coniiirising an upper or neck portion folded 
over at its upper edge to forni a two-idy eollar. aiul a dejiending flap, said eol- 
lar being elastie lu the direction of its length, and the ujiper edge of the flap 
being united to the lower edge of the eollar centrally for a portion of tbe 
widtli of said flap. whei-eby the latter is free from the eollar for a portion of ils 
width at each side of tlie point of union, and tbe eollar free to be fastened 
about tlie neck of the wearer; substantially as described." 

A verv able and ingénions argument lias been made in support of 
the position that the second claim, upon which the présent suit is 
brought, dift'ers sul)stantially from claims 1 and 3, and therefore that 
the présent action should be sustained. Infringement, I may add, is 
not, and could not be successfully, denied. In replv to the complain- 
ant's contention, it is, I think. enotigh to sav that 1 hâve given it care- 
ful attention, but without being convinced that the différence between 
the second claim and the other two claims is of any serions importance. 
Tn my opinion, therefore. the présent case bas been already decided, 
in effect, by the Circuit Court of Appeals, and I follow its décision by 
holding that the second claim is also invalid for lack of invention. 

A decree may be entered dismissing the bill, at the costs of the com- 
plainant. 



T'NITED STATES v. BERXHARD. 

(Circuit Court, S. D. New York. Jaunary 22, 1903.) 

No. ;!,280. 

0U.ST0MS DUTIES— CL.4SSIFICAT10X— COITOX Cl-OTir— FiNISBIKn AliïICLES. 

Hdd, that tlie deflnitioii of cottou cloth in Tariff Act .July 24, 1897, c. 
11, § 1, Schedule I, par. 310, 30 .Stat. 178 [U. S. Couip. St. i;)01, p. 1059], 
as being "ail woven fabrics of cotton in the pièce or otherwise," include.s 
cotton blankets with wbipped or hemmed edges and in a flnished condi- 
tion. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 
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For décision below, see G. A. 5,057 (T. D. 23,452), which revers<d 
the assessment of duty by the collector of customs at the port of New 
York on merchandise imported by John Bernhard. 

The opinion filed by the Board of General Appraisers reads as 
f ollows : 

DE VRIBS, General Appraiser. The merchandise In thîs case eonslsts of 
certain colored blankets or couch covers, wholly of cotton, the edges of which 
hâve been wbipped, or, as stated in the invoice, hemmed vvith a red-colored 
cotton yarn. The merchandise was assessed for duty at the rate of 45 per 
cent, ad valorem under the provisions of Tarife Act July 24, 1897, c. 11, | 1, 
Schedule I, par. 322, 30 Stat. 179 [TJ. S. Comp. St. 1901, p. 16G1], which reads as 
follows; "322. Ail manufactures of cotton, not specially provided for In this 
act, forty-five per ceutiim ad valorem." 

It is claimed to be dutiable at the rate of 35 per cent, ad valorem under the 
provisions of paragraph 306 of said act (30 Stat. 17C [U. S. Comp. St 1901, 
p. 1656]), as a countable cotton cloth, colored, valued at over 12% cents per 
square yard, vphich paragraph, in so far as pertinent, reads: "306. CSotton 
cloth, * * ♦ exceeding one hundred and not exceeding one hundred and 
flfty threads to the square inch, counting the warp and flUing, « * * if 
dyed, colored, stained, painted, or printed, and not exceeding four square yards 
to the pound, three and one-half cents per square yard ; * * « Provided, that 
on ail cotton cloth exceeding one hundred and not exceeding one huudred and 
flfty threads to the square inch, counting the warp and filling, * • * dyed, 
colored, stained, painted or printed, valued at over twelve and one-half cents 
per square yard, there shall be levied, coUected, and paid a duty of thirty- 
flve ])er centum ad valorem." 

It is stated in the return of the collector that the assessment was made cp- 
on authority of G. A. 4,312. This issue and the one presented in that case 
are entirely différent. In that case the merchandise was cotton damask table 
covers and cotton damask doilies in the condition of flnished and completed 
articles ready for use, assessed as manufactures of cotton under paragraph 
322, and claimed to be dutiable under paragraph 321, 30 Stat. 179 [U. S. Comp, 
St. 1901, p. 1661], which provides for "cotton table damask." 

This Board held the latter language included only pièce goods of correspond- 
ing description and not flnished articles, and pointed out that tlie words "In 
the pièce or otherwise," contained in the corresponding provision in the Acts 
of 1890 and 1894, were omitted from the paragraph as it appears in the act of 
1897. The Board held that the articles were not dutiable under paragraph 
321 as claimed, but nothing further. 

In this case the issue is whether the articles the subject of this protest are 
dutiable under paragraph 322 or under one or the other of the countable 
clauses of the cotton schedule quoted. It is claimed by the protestant that they 
are dutiable under the countable clauses as "cotton cloth" perforée tto seope 
of the language of paragraph 310, 30 Stat, 178 [U. S. Comp. St. 1901, p. 1059], 
as follows : "310. The term cotton cloth, or cloth, wherever used In the para- 
gra])hs of this schedule, unless otherwise specially provided for, shall be 
held to include ail woven fabrics of cotton in the pièce or otherwise, whether 
flgured, fancy, or plain, the warp and fllling threads of which can be counted 
by uuraveling or other practicahle means." 

The omission of the words "in the pièce or otherwise" from paragraph 321 
in the présent tariff act, and their inclusion as a part of the définition of 
"cotton cloth" as deflned in paragraph 310, and used in the countable provi- 
sions, présent for détermination a vastly différent question of law from that 
presented in G. A. 4,312, in that the paragraph under which this claim is made 
is incomparably more eomprehensive. The issue hère is essentially whether or 
not thèse articles are cotton cloth "în the pièce or otherwise," withiu said 
paragraph 310. If so, they are dutiable as countable cotton cloth ; If not, they 
are dutiable as manufactures of cotton under paragraph 322 as assessed. The 
differentiating question of fact urged by the gOvernment Is whether or ncrt the 
goods by manipulation, addition, and other processes of manufacture hâve not 
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been carried beyond the scope of tbe terms "In the pièce or otherwlse" so far 
that In their présent condition they are properly described as "manufactures of 
cotton," partalcing more of the nature of separate, distinct, and indlvidual 
articles of merchandise of a distinct and appropriate nanie and so recognized 
and Isnown in the trade. The meanlng and latitude of the words "in the 
pièce or othenvise" was considered by the Circuit Court for tlie Southern 
District of New York in the case of Stern v. U. S. (C. C.) 123 Fed. 102. The 
full import of that décision can better be understood by advertence to the 
exact subject-matter thereof. That was an appeal from G. A. 4,5(>8. It re- 
cities : "The protest * * * relates to cotton portières and cotton table 
covers. * * * The articles in question bave been woven with a border and 
selvedge, and hâve been eut to size and form of the article as intended for 
sale and use. * * *" Aud concludes : "That the articles of cotton such as 
table covers, portières, curtains, etc., eut to the proper size and form for 
use as such and so known eomniercially, whether fringed, trimmed or hemmed, 
or not so treated, are no longer pièce goods but are manufactured articles and 
are not included in the phrase 'woven fabrics in the pièce or otherwlse,' as 
used in paragraph 310 ; such articles are dutiable as manufactures of cotton 
not specially provided for, under paragraph 322, and not as cotton eloth." 
On appeal the court sald : "The décision of the Board was evidently predlcat- 
ed upon its conclusions reached in the case of U. S. v. Mclîratney, since which 
sald décision has been reversed by the Circuit Court and the Circuit Court of 
Appeals. 105 Fed. 767, 45 C. C. A. 37. In view of the language of said para- 
graph 310, which is said to include ail woven fabrics of cotton in the pièce or 
otherwise, it is clear that these goods are cotton cloth within the meaning 
of said paragraph and should bave been assessed aecordingly." 

The McBratney case alluded to beld that the words "fabrics" and "articles," 
as used in paragraph 346. Schedule .T. 30 Stat. 181 [U. S. Comp. St. 1901, p. 
16031, were interchangeable in meaning. The court reacbed that conclusion 
from the peculiar arrangement, contents, and context of the particular para- 
graph, and did not pnrport to constrne these words as interchangeable in 
other parts of the tariff aet. In the Stern Case quoted, the doctrine of the 
McBratney Cap« is applled to and incraftcd upon paragraph 310, the logieal 
resuit of which is that tlio word "fabric" as tlierein used is interpreted to 
include "articles." The articles the subiect of the McBratney décision were 
doilies and tray cloths. In conformity with .and in view of these décisions, 
acquiesced in liy the government. it appoars that such articles as coiored horse 
blanlicts or coucli covers composed wholly of cotton, with a whipped or hemmed 
border, are included within the description "woven fabrics of cotton in the 
pièce or otherwise." as used in paragraph 310 of said act, and are thereby 
declared to be countabio cotton clotli. 

\Ve find that tho morchaiidise. the ivnt)ipct of the nrotest, consista of coiored 
comitable cotton blfinlcets. known as "Kaiser" qnality in tbe trade, whipped 
or stitched around the borders with a cotton thread. and ready for use in the 
condition imiwrted. and contain over 100 and less than 150 threads per square 
inch, and are vaiued at over 12V2 cents per square yard, and conclude that 
they are properly dutiable as conntalde cotton, and as clalmed. 

The protest is snstained, and the décision of the collector reversed. Re- 
liquidation wlll follow. 

Charles Duane Baker, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porter. 

WHEELER, District Judge. Décision affirmed. 
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W. H. WESTKRVIil/r & CO. V. UNITED, STATES. 

(Circuit Court, S. D. New ïorl;:. July 18, lOOG.) 

No. 3,9.32. 

CusTOMS DuTiES— Classification— Fkuit Boxes. 

lu showing tliat t'i'uit boxes are eutitletl to cinssiflcation uiider Tarifl: 
Aot July 24, 1897, e. 11, § 1, Scliedule D, par. 20.1, 30 Stat. 1(!8 [U. S. 
Couip. St.. 11K)1, ].), I(j47], as beiug uiado l'roui reiniporied slioolis. it is 
not enougli to establisb a probability tliat uiaiiy oJ: tbo boxes wcre of 
Rueli origiu. ïliere luust be detiuite évidence as lo tlie quaiuity in eacli 
luiportation entitled to such classification. 

On application for Review of, a Deci.sion of tlie Board of United 
States General Appraisers. 

For deci.sion below, see G. A. D,do2 (T. D. r^(i, ()()()), affirming- thc 
asses.çment of duty by the collector of cu.stoni.s at the port of New York. 

The luercbaudise in eoulroversy xvas claniied by the im|)orters to be \yith- 
in the following provision in Tariff Acî .July 1.'4, .KSi)7. c. 11, § 1. Schedule I), 
par. 2().^, 30 Stat. 168 lU. S. Conip. St. llHtl. j). 1047]: "Thc thin wood, .so 
called, coiiiprising the sides, toi)s and bottonis of orange aiul leiuou bo.\es ot 
the growth and manufacture of the United States, exported as orange and 
leuion box sbooks, inay be reiiuported iu coiu[)leted forni. filled with oranges 
and leiuons, by the payiuent of duty at one-half the rate imposed on siiuiiar 
boxes of entirely foreign growth and manufacture." The Board of (ieneral 
Appraisers fouud that tlie boxes were a iiiixed lot; that souie were of the kind 
described iu -the provision «luoted. liut that "a substantial quautity of thc 
shooks covered by thèse ^•arious importations weve in part of foreign manu- 
facture iucluding ail or portions of the sides, to|)s and bottoms of the articles." 
The Board held that the omis was on the iuii>orter to prove the character of 
the importations (U. S. v. Kaulett. 172 U. S. i:!;'>. tO Sui). Ct. 114, 43 U. Ed. 
39,3). and that. there beiug no satisfactory evidcn<'e whicli would justify dis- 
turbing the collector's asscssineut of duty, the ini]iortcrs' contentions uiust bo 
ovorruied. 

Comstock & Washburn (Albert H. Washburn, of counsel), for ini- 
porfers. 

p. Frank Lloyd, Asst. U. S. Atty. 

,WHEELER, District Judge (after stating the fact.s). The question 
hère relates to the half-rate duty on cxjjorted orange and lemon box 
.shooks, reim])ortcd in completed forin fillcd with oranges and lemons, 
under paragraph 20ô of the act of 1897 (Act Julv 2-1. 1897, c. 11, § 1, 
Schedule D, ,'iO Stat. 108 [ U. S. Comp. St. 1901, p. 'l (>1 7 1 ). Many of the 
boxes of thèse importations were cla.çsified as reimported shook, but 
theimporters claini , that- not enoug-h were. The Pioard in a full opin- 
ion was unable to find that there were any more that should be so 
classified than were so classified. Thc évidence taken in this court 
shows a probability that many.such. boxes coniing from those places 
would be madc of reimported shooks ; but each importation must stand 
as to any definite quantitv of thèse imi^ortations that should hâve been 
classified as reimportations, and wcrc not. The décision of the Board 
thercfore appears to be right. 

Décision affirmed. 
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UXITED STATES V. WHITB, 
(District Court, I). SJaryland. June 14,1900.) 

1. PosT Office — Postal Offenses—Use of Mails to Defraud. 

On tlie triai of a' clefeudaut cliarged, uiider Uey. St. § 5480 [U. S. Comp. 
St. 1!X)1, p. 3696], witii using thé' mails to efCeet a sclieme or artiflce to 
defraud, wliere it is sliown tliat défendant publislied advertiseinents and 
sent ont circulars and letters ofl'ering to impart to persous commuuicating 
witli liim, in return for money sent him, lustruetjoiis as to liow tlie/ eould 
acquire occult and supèrnatural powers, the iqûestion for the jury to dé- 
termine is, net whether or not it w'às possible' for liim to impart sueli in- 
formation, but whether he honestly and in good faitli inteuded to do so, 
and upou such détermination the question whether he believed himself 
able to do so is material. 

[Ed. Note. — For cases in point, see Cent. Dis. vol. 40, Post Otlice, § 55.] 

2. SAMK — SCIiEME TO BE EfFECTED TlIROUGH MaILS. 

On the trial of a défendant indicted, under ISev. St. § .5480 [U. S. Comp. 
St. 1901, p. 3696], for using the mails in carrying out a schcme to de- 
fraud, évidence that defendi\nt published advertisements solicitiug per- 
sons who read them toi write to him, and that wheu he roceived letters 
from such persons lie had nuide ail arrangements to carry on a sys- 
tematie eorresijondençe with them through the mails, warrants a, fiiiding 
that the scheme or artifice was one to he effected by meaus of the post 
office establishment of the United States, witliin the meaning of the statute. 

3. Same— Scheme or Artifice to Defraud. 

A scheme by a défendant, to be effected by means of letters sent through 
the mails, to induce persons receiving such letters to purcbase from him 
paper made in imitation of pnrchnient at the priée of $1 per yard, by rep- 
résentations made in such letters that the paper was jiure parchment, and 
, that certain charms, if written on purp parcliment. wonld liave certain in- 
fluences on the lives of the persons who used them. if défendant knew 
that such paper was not pure parchment, and was worth niw.h less than 
$1 per yard, was a scheme or artifice to defraud to be effected by use of 
the Post OfTice Department, withiu the meaning of Uev. St. § 5480 [U. S. 
Comp. St. 1901, p. «690]. 

4. S-4.ME. 

A scheme l)y a défendant to induce persons by means of letters sent 
throu.gh the mails to send him .fl eacli in payment for a spécial life read- 
jng, giving the horoscoi)e of the sender and the events of his life frour 
the cradle to the grave, is a sclieme or artifice to defraud to be effected by 
tlie use of tlie Post Office Department, witliin the meaning of lîev. St. J 
5480 [U. S. Comp. St. 1901. j). .'169(il. if in considération of the payments so 
sent dofend.aiit retnrned and inteuded to retnru to tlie senders a stock 
letter putTiorting to be a spécial life rendiiiï;. but whicli were aliko In each 
case, regardlpss of the âge. color. or sex of the récipient. 

Cotirt's Instructions to the Jtiry. 

Jolin C. Rose, Dist. Atty., and ]\Iorris A. Soper, Asst. Dist. Alty.,,for 
the United States. 

Thomas G. ITayes and Rohert F. Leach, Jr., for traverser. 

MORRIS, District Judge (charging jtiry). You havc giveii niost 
jiatient attention to tlie testimony in this case, and now it will soon be- 
come yonr serions duty to décide it. 

The Congress of tlie United vStates has enacted laws to excUuIe from 
the mail ail schemes devised to defraud bv the use of such nuiils. It 
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has sought to protect the public f rom intentional schemes to cheat in- 
tended to be carried iiito effect by means of the postal facilities siipplied 
by the government. The duty of protecting the community against 
such schemes through the enforcement of this law rests, in the first 
instance, upon the proper law officers of the government.' As you 
hâve seen, this obligation they faithfully try to meet, but no criminal 
law can be enforced except by the verdict of the jury, and therefore the 
efficiency of every law dépends on the intelligence and fidelity of the 
jury. In this case the government, by the witnesses it has produced, 
has been endeavoring to establish to your satisfaction that the very 
great use which the défendant, during a period of over a year, was ad- 
mittedly making of the mails, was not an honest and legitimate use, but 
a dishonest and a fraudaient use, and the grand jury has so charged in 
its indictment. It is for you to détermine whether or not that indict- 
ment, or any count of it, lias been proved to your satisfaction beyond 
a reasonable doubt. As you hâve heard from the witnesses, and from 
the défendant himself, the défendant advertised largely that to any one 
who would communicate with him he would be able to impart most 
wonderful and important knowledge and power. The point which you 
are to consider and détermine is, not whether ît is possible that the 
things which the défendant prOmised to do could be possibly donc by 
any one, but whether it has been proven to you that this défendant did 
not intend to do what he promised he could and would do. In deter- 
mining that question, you are entitled to consider and weigh every fact 
and circumstance which you find to hâve been proved which in your 
judgment throws light upon his good faith. The question is : Did he 
honestly, in good faith, intend to do the things which he promised he 
could and would do, as the considération for the money which he pro- 
posed to himself to obtain from those with whom he opened up com- 
munication through the post office as charged in the indictment? 

In his preliminary pamphlet entitled "Blessings to Ail Mankind," 
"The Greatest Secrets Ëver Revealed," he describes the book he had 
to sell which you know as the "Red Book." By studying that book he 
asserts that the student can learn, during his spare hours at home, 
Spiritualism, Hypnotism, Willism, Magnetism, Selfism, Mental and 
Magnetic Healing, and White and Black Art. With regard to Per- 
sonal Magnetism and Selfism, he states that you should purchase his 
book and learn, understand, and master it, because it will give you the 
mastery of minds and the ability to mold at pleasure the human will; 
that it will enable you to treat diseases ; that it is a miracle worker, 
and an agency of success, position, wealth, and famé; that it is avail- 
able to young and old of either sex, and that it is his proud boast to 
hâve made it the most easily acquired and profitable profession known 
to man or woman ; that this force gives a person the power to change 
their life into one grand success; that the defendant's complète System 
of operating enables you to turn ail failures into absolute success and 
happiness, raises you from poverty and obscurity to tlie proud position 
of a conqueror of the world, and causes you to hâve love, wealth, 
health, and prosperity. There were many more positive promises, as 
you hâve been made aware by the reading of this little pampîilet which 
has been put in évidence for your information. 
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The Indictment. 

Although there are five counts in the indictment, there are only 
three separate offenses against the law charged in the indictment ; that 
is to say, there are only three separate letters alleged to hâve been mail- 
ed by tlie prisoner. The first of thèse is set forth in the iîrst, second, 
and tliird counts of the indictment. It is what has been referred to in 
the testimony as the "second letter" that is the letter which in the évi- 
dence has been described as the "second" in the séries of letters which, 
according to the évidence, were sent ont by the prisoner to persons 
whom he desired to induce to subscribe for the courses of instruction. 
The letter is the one addressed to Helen Bongart, Harrisburg, Pa., and 
is dated 10/17/05; that is, the 17th of October, 190.5. The letter 
mentioned in the fourth count of the indictment is a letter alleged to 
hâve been written to Addie M. Davis, and is dated 11/6/05 ; that is, 
the 6th of November, 1905. It acknowledged the receipt of $1 for 
which, as it says, "We are selling you a yard of pure parchment." The 
remaining letter is one of the so-called horoscope of life-reading let- 
ters addressed to Virginia A. Mason, and is alleged to bave been mailed 
on the 29th of March, 1906. Helen Bongart, Addie M. Davis, and 
Virginia A. Mason hâve ail been on the witness stand, and each one 
has testified that she received the letter from the défendant addressed 
to her, and Miss Hannan's testimony and the cards and records found 
in the prisoner's possession indicate that such letters were sent ont 
to the persons named in the indictment. This is legally sufficient évi- 
dence, if it actually convinces you, to justify you in linding that the 
three letters were mailed, as charged in the indictment. 

It is also necessary for the government to show that the scheme or 
artifice to defraud charged against the prisoner was one which was to 
be effected by opening communication with divers persons by means 
of the post office establishment of the United States, and by inciting 
said persons to open communication by means of the said post office 
establishment with him. There is much évidence that the défendant 
advertised extensively in various parts of the country, and that in the 
advertisements he urged the persons reading tliem to write to him, 
and that when he received letters from such persons he had made ail 
arrangements to carry on a systematic correspondence through the 
mails with such persons. This évidence, if you believe it, is legally 
sufficient to justify you in finding that the schemes and artifices to de- 
fraud charged against the prisoner in the indictment, if you shall find 
that he had, in point of fact, devised such schemes or artifices to de- 
fraud, were to be effected by opening communication with divers per- 
sons by means of the post office establishment of the United States, 
and by inciting such persons to open communication with him through 
such establishment. That the scheme was to be effected through the 
use of the post office estabHshment of the United States, and that the 
prisoner caused the three letters named in the indictment to be put in 
the mail, are matters about which, under the évidence in this case and 
the defendant's own testimony, you will probably hâve no difficulty, 
as that is not one of the matters contested by the défendant. 

It remains, however, for the government to satisfy you that those 
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letters were mailed in and for executing the schenies and artifices to 
def raud which are charged in the varions counts of the indictment. 
Thèse sthefnes and artifices to defraud, leaving oût the technical and 
nncontroverted matters, are afe follows : 

In the first connt the défendant is charged with having intended to 
lead persons who might read his advertisements to beUeve that by com- 
municating with him by mail they conld obtain from him instructions as 
to how they and eacli of them might acquire occult and supernatural 
powers, and that he intended then to falsely and fraudulently prétend to 
such persons that, in return for stich sums of money as he might name 
to them, he would teach such persons to acquire occult and supernatural 
powers, and would in return for other sums of money furnish such 
persons with charms and amulets, and the means and materials for pre- 
paring charms and amulets, which charms and amulets the prisoner in- 
tended to falsely and fraudulently prétend would hâve occult and 
magical pov^^ers. The advertisements, and the circulars, pamphlets, 
and letters in évidence sent through mails, are legally sufficient 
to justify you in finding that the défendant did intend to lead 
persons who might read the advertisements, and receive frôm him 
the pamphlets, circulars, and letters, to believe that they could 
by correspondence obtain from him ins'tuctions as to how they and 
each of them might acquire occult and supernatural powers, and that 
he would, in return for the sums of money they sent him, teach such 
persons how to acquire such occult and supernatural powers, and that 
in return for other sums of money he would furnish them with charms 
and amulets and the means and materials for preparing charms and 
amulets which would hâve occult and magical powers. This first count 
of the indictment further charges that such prêteuse on the part of the 
défendant ,was, at the time it was made, false and fraudulent, and at 
the time of devising the scheme and of mailing the letter named in the 
count he knew that he could not and would not enable the said per- 
sons, or any of them, to acquire any occult or supernatural powers, and 
knew that said charms and amulets had no magical power, and that 
the défendant devised the scheme with the fraudulent purpose of de- 
frauding each of such persons who should pay him such sums of mon- 
ey, and of fraudulently and corruptly appropriating the same to his 
own use. If you find that, at the time when lie made the alleged prê- 
teuses and mailed the letter, he knew that he could not: and would not 
enable the persons, who paid him money in order to acquire such oc- 
cult and supernatural powers, to acquire them, you vvill hâve little dif- 
ficulty in finding that- his purpose in making such false prêteuse was the 
fraudulent qneof defrauding each of such persons out of stuiis of 
money the): shoukl pay him and of converting such. sums to his own 
use. The guilt "or innocence of the défendant under this first count, 
therefore, you will doubtless consider turns on whether or not the dé- 
fendant knew that he could npt and would not confer upon the persons 
who paid him nioney the occult and supernatural powers which the évi- 
dence may satisfy you lie promiçed to confer upon them. Thi^iis a 
question of fact to be dctermined by you upon the whole évidence. 
You cannot see into the inind of the défendant or into the mind of 
any one:else. But- you are to détermine upon, ail the facts and cir- 
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ciimstances proved in the case whether you are satisfied froni tlie whole 
évidence that, at the time he devised his scheme and maiied liis let- 
ter, he vvell knevv that he coiild not confer upbn the persons, upon 
whom he had promised to confer occult and supernatural powers, such 
povvers, and tliat he knew at that time that the cliamis and amulets hc 
sent ont, or thematerials for them which he sent ont, had no occult or 
supernatural powers whatever. 

In the second count it is charged, as in the first count, that the 
prisoner intended to induce persons to communicate witli liim through 
the post office establishment of the Llnited States by means of adver- 
tisements inserted in divers newspapers and magazines and in other 
ways. This second count states in gênerai terms the character of the 
advertisement. It charges that in such advertisemcnts he promised 
to send, absolutely free, to any persons vvho would write to him for 
the same, a wonderful book, the latest and most powerful of its kiiid 
ever published, and which any one could master, and which would tell 
said person how to rise from sadness, disappointment, weakness, povcr- 
ty, and drudgery to health, wealth, power, and prosperity. The said 
advertisements, the second count of the indictment allèges, were to as- 
sert that such book was fuU of valuable secret information and was il- 
lustrated with pictures showing how and what to do to hâve a bright 
future ; how to cure one's self and othcrs of ail diseases ; how to avoid 
future mistakes and bad habits. The said advertisements went on 
further to assert that said book fully explained the secret of Flypnotic 
Force, Personal Magnetism, Willism, Selfism, Mental and Magnetic 
Healing. Evidence has been oiïered legally sufficient to establish that 
advertisements substantially in the language charged in the indict- 
ment were inserted by the prisoner in varions newspapers and maga- 
zines and were printed on cards, the distribution of wdiich the défend- 
ant cause to be made. 

The said second count further charges that the prisoner intended and 
proposed to send each of the persons, who in conseciueiice of such avl- 
vertisement should communicate with him, a booklet entitled "Bless- 
ings to Ail Mankind," describing tlierein a volume called "A Higher 
Correspondence Course in Spiritualism, liypnotism, Personal Magnet- 
ism, Mental and Magnetic Healing, Spiritual Planetary Reading and 
White and Black Art," declaring in such booklet that said course con- 
tained readings and teachings strictly original, borrowed from nô one. 
but' received from spirit guides and forces, and years of practical ex- 
périence, from ail parts of the world, and in said booklet proniising and 
guarantj'ing that said course would enable the person with whom the 
défendant was corresponding to bc a true Spiritualist, and tlicrebv 
clearly to see through the past. présent, and future, andto know the 
full life of any person from infancy to old âge, and to'have power to 
guide and direct the events of said person's life at pleasure ; aud that 
said course would enable the persons with whom the ]:irisoncr was cor- 
responding to understand and practice- Hypnotism, whereby, amorig 
other things, it wovdd be easy to cure others of the drink habit andihe 
cigarette habit; and that such. course would enable. said persons to 
understand and. know Personal Magnetism and" Selfism,: 'wliereby the 
persons so understanding and' knowing the saine would, bave great 
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success in any profession, occupation, or undertaking; and that said 
course vvould show said persons, through its instructions in Clairvoy- 
ance and White and Black Art, how to locate the secret hiding places 
of buried treasures, and how to hâve power over good spirits so as to 
ward off evil influences, and how to reunite the separated; and that 
said course would enable said persons to understand and master mental 
and magnetic healing, and thereby to heal ail diseases of said persons 
and others. Said count further charges that the défendant in said 
booklet intended and proposed to guaranty himself to be able and will- 
ing to cause said person to gain perfect health, no matter from what 
sickness said person might be suffering, and intended and proposed to 
promise in said booklet to give, if said person should order and pay 
for said course, five weeks mental treatment for any complaint or 
disease said person might chance to hâve, and to secure for said per- 
son thereby immédiate relief; and the said count further charges that 
said défendant intended and proposed in said booklet to déclare that 
he would cure ail diseases and remove ail troubles of those who did not 
care to study said course at a small cost, and that he would, free of 
charge, cure ail diseases and remove ail troubles of those who should 
become students of said course. Many copies of a booklet, which, ac- 
cording to the évidence, was prepared and caused to be printed by the 
défendant, and by him sent out through the mails to very many people, 
hâve been offered in évidence. This évidence is legally sufficient to 
justify you in finding that the défendant proposed to send out such 
pamphlets as is described in the second count of the indictment. 

The second count further charges that the prisoner intended and 
proposed to send with the booklet a letter reiterating the promises and 
guaranties contained in the booklet, declaring that he could place the 
person receiving the same in possession of the greatest power between 
heaven and earth, and offering to send the course heretofore mentioned 
to said person for the sum of $7 ; the prisoner intending and proposing, 
as the said second count of the indictment charges, by said advertise- 
ments, correspondence, and booklet, to induce the persons with whom 
he was so corresponding to buy said course. Many copies of what is 
called the "first letter" hâve been offered in évidence, and évidence 
has been offered to the effect that such letters were prepared by or un- 
der the direction of the défendant, and were under his direction sent 
out through the mails to very many persons. The évidence is legally 
sufficient to justify you in finding that it was part of the prisoner's 
plan, or of his scheme or artifice, as the indictment, following the lan- 
guage of the statute, calls it, to send out such so-called "first let- 
ter." 

The second count further charges that, to persons who were not 
induced by said advertisements, correspondence, and booklet to senâ 
said sum of $7, the prisoner intended and proposed to send a second 
letter, stating that he was personally interested in said person, because 
the prisoner knew said person could become wondérfully successful 
with the work treated of in said course, and by means of said course 
to read the life of any one, see into said person's future, perform as- 
tonishing miracles, and cure ail diseases and afflictions; and said let- 
ter would further urge said person to send said sum of $7 for said 
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course. Many of the so-called "second letters" hâve been offered in 
évidence. Evidence has been ofifered to show that the défendant 
caused said letters to be prepared and printed in large quantities and 
caused them to be extensively sent ont through the mails. This évi- 
dence is legally sufficient to justify you in finding that the sending out 
of such letter was part of the prisoner's scheme or artifice. 

The second count of the indictment further charges that the défend- 
ant intended, a short time after sending the second letter, to send to 
each of the persons who had not been induced to send him said money 
a third letter, and in said third letter to urge said person to send $7 for 
said course, and in said letter the said défendant proposed to state that, 
while looking over a few of the many thousands of letters received by 
him from grateful ladies and gentlemen who claimed his power and as- 
sistance had wonderfully benefited them, he had corne across the name 
of said person so failing to subscribe for said course, and was just 
about to destroy it; but ail at once he discovered from the handwrit- 
ing that said person possessed a most powerful character, and also a 
most wonderful mediumistic influence, and that the said person did 
positively possess wonderful powers which could be developed to an 
extrême degree for professional services or for personal use, and that 
by means of said wonderful force, if developed by the use of said 
course, the said person could rise in life and could remove ail unpleas- 
ant surrounding influences and thoroughly understand and read the 
lives of the people that said person knew, and that said person could 
hâve the power to cure himself and others of ail diseases. Many 
copies of this so-called "third letter" hâve been ofifered in évidence, 
and évidence has been ofifered that the défendant caused said third let- 
ter to be printed in large quantities and tô be sent out to very many per- 
sons. This évidence is legally sufficient if it so satisfies to justify you in 
finding that the sending out of this third letter, as said third letter is 
described in the indictment, was a part of the prisoner's scheme or 
artifice. 

The second count of the indictment further charges that the de- 
fendant intended to send this third letter to each of the persons with 
whom he had been in communication, and who had not been theretofore 
induced to send him money for said course, whatever the handwriting 
of said person might be, and entirely irrespective of any indications 
which said handwriting might give the défendant of the character 
or powers of said persons, and fraudulently intending by said third let- 
ter to induce each of said persons to believe himself possessed of won- 
derful powers which could be developed by the use of said course, and 
induce each of said persons to buy said course. As has been said in 
connection with the first count, it is your province to gather the intent 
of the prisoner in this matter from ail the évidence bearing upon the 
subject. Very many witnesses bave testified to receiving such letters. 
Other witnesses hâve proven that the prisoner had caused such letters 
tb be prepared in great quantities, and that in his systematic card cata- 
logue he had a place prepared for recording with little labor the fact 
that such letter had been sent. You bave seen the varions witnesses 
who hâve testified that they bave received such letters. There are 
among them men and women, white and colored, young and old, and of 
150 F.— 25 
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apparently vpr;j différent charactçristics. and degr/ees;Qf..naturaHntelli- 
gence and aequireid iaforniat^o^.,. .It, ,will be ,£or y,ou,,to.,se,y upon the 
whole .eyidçriçe,,wlietla-eir you^beIi(ïye,.the défendant -iiji^iided.tf! :Sen4 
thèse lutter s .Qut' ta, such persoris as ke .thoùgHt. wght be induced 'Ipy the 
reçeipt 'Of suçh letters to pay ; him money, entirely jrresp^ctiye of . any 
beHef that the 'prisojiér, mjght or might not hâve , f ocip^d, . f rom an in- 
spection o^ th^.hanclwriting pf, s,uclj[,,.persons, as,.tQ.tlië possession by 
thetn.of won(|_eViful,jiiediumistiç:;po.wers. . .. , ,: , :, 
. d^he said. second count.9ft^'\e,,indiçtment further, charges that the 
défendant intended to scnd to those persons, who qlid npt in consé- 
quence, of the third letter] send , li,!!,!! money, a fourth', lutter, offering 
said' çQurse for. $5, ^nd , subsequen,tV a fiifth letter offering. said course 
fqr $3,. and a sixth letter offering thç same for the sum of $3 cash and 
$1 in 90'days.' Many of such letters hâve been.Qffpred in évidence, and 
évidence has been offered that the défendant catised suçh letters to be 
prepared in large quantities and to be sent out through the mails. 
Such évidence is legally . sufficient to justify you in. finding that the 
s^nding out of such fourth, fifth, and sixth letters .was a part of the 
prisoner's sçheme or artifice. • . . , ,, . 

The second count charges that the prisoner intended to send to each 
person who should:be induced to subscribe to said course and to pay 
for the same a volume entitled "A Higher Course in Spiritualism, Hyp- 
notism, Personal Magnetism, Mental and .Magnetic Healing, Spiritual 
and Pl^netary:Reading, and White and Black Art." Evidence has been 
offered that the prisoner prepared and caused to be printed in large 
quantities a book with such a title, and that. he sent or caused to be 
sent to such persons who subscribed for bis course such book. Such 
évidence is legally sufficient to justify you in finding that the sending 
of such book, as charged in the indictment, is a part.of his scheme or 
artifice. • , . ' 

,The second count then charges that the prisoner, ,at the time he pub- 
lished said advertisements and sent out said correspondence and the 
said volume, well knew, that the persons to whon-j said volumes were 
sent could not acquire therefrom the powers or receiye the benefits 
promis.ed by the prisoner, and well knowiug that he (the prisoner), ,did 
not ppssess the. knowledge and powers set out in the guaranty and said 
pamphlet and correspondence as before set forth in the said count of 
the indictment. Agairi, this is a question to be determined by you from 
the; whole I évidence. YoU|may,look at ail the évidence believed by you 
to bé, w'orthy of credençe,,and which to your niind tends to show whëth- 
er or not, th,e: prisoner did^ jbeliçve th^t he could ponfer upon the persons 
to whom, his books were ^^nt. the power? and advantages and blessings 
Avhiclji ili; the CQrrespQndene,e he pJ^omised. them. .,,.■., 

jTlie count further charges that ,hi$ intent was to defraud the per- 
sons \y ho. should send him money out of the same, and to fraudulently 
appropri3,te such,money to-his .own.use. If ,y,o'u shall find that, in his 
advertisements,. his, booklet, anc} in..his correspondence, hepromised to 
cbnferjnpon .those ;who shouldtak.e and pay for his courses the. powers 
and benefits vvhîcli ke knew heicould not çonferiupon them,. you wiU 
be legalliy; justified in; holding :tha,t he, devised- th^ 'said, scheme within- 
tçnt tp aefraud s^ch per§QQs.9Ut:,of their money.; , . ... 
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The second count furtlier diàfges that It was a paft df the prisoner's 
scheme to sell a paper màtle^ti itnitation of . parchritent as pure pafch- 
ment at the price bf $1- a yàrdy although thepaper so Sold was worth 
greatly lèss than the sùm of $1 a yard; and to induce petsons to buy 
such imitation pafchrnènt- by représehting it td be pure parchment, and 
by setting forth in said çotrespôndertce* course that certain charms if 
written on pafchftient would hâve certain influences over tliê lives ôf 
those who used them, andy alnong said powers, tQ .prevent evil, to 
cause success, and tô cure diSeases. Theré i.s much évidence to the 
effect that the prisoner wrôte or caused to be writtén and mailed many 
lettérs setting forth that certain charms, if written on pure parchment, 
would'have the effect charged in such count of'the indictment. There 
is much évidence that the prisoner sold matiy yards of a paper made 
in imitation of parchment' ât $1 a yard, and tliat the prisoner represent- 
ed such paper to be pure parchment. There is évidence that he knew 
it was not pure parchment, and that what he sold was worth very much 
less than $1 a yard. This évidence is legally sUfïïcient, if bel'ieved by 
you; to justify you in finding that the allégations of the second count 
of the indictment with référence to the parchment are made out. 

The said second count further charges that another 'portion of the 
prisoner's scheme or artifice was to s end to each of the persons who 
subscribed to his correspondence course a letter promising for the sum 
of $1 to' read the lifé of said person, and theteby to reveal the entire 
future, so that not one point of importance in the life would be left 
untold, and so that said person might know just wdiat was in store 
for him' and how to avoid ail fiiture trouble, worry, and misfakes, and 
make life a grand success. ' In said letter, the said second count of the 
indictment charges that thé prisoner intended to request that the person 
to whom it was addressed shoukl send the date and month of his birth 
and a lock of his hair or his photograph, or a small pièce of cloth, and 
before placing the same in the envélope to hold it in his hands for a 
few rhinutes and concentrate his mind upon his afïairs and upon the 
défendant. The indictment charges that it was intended that this let- 
ter should allège that thèse articles so sent the prisoner would enable 
the défendant to read the life ûf the person sending them from. the 
cràdle to the grave. Many of the so-called horoscope letters hâve been 
offered in évidence, and évidence lias been ofïered that the défendant 
caused such letters to be printed in large quantities and sent ont 
throu^h the mails. This évidence is legally sufficient to justify you 
in finding that the sending out of such a letter was a part of the prison- 
er's scheme or artifice. 

Thé second count further charges that the prisoner intended to cause 
to be printed in large quantitiés' 12 Circulars, to be designated, respect- 
ivëly, bythe names of the 13'SÎgns of the zodiati naméd therein; and 
the cOunt further chàrg-es that the prisoner further' intended to cause 
to be printed in large quàhtities a circular purporting to be a spécial 
life reading for â particular iiidividual, and that to each person , who 
shouid send him $1 for a life reading the prisoner intended to send a 
copy of that one of tlie said i2 circular.^ bearirig the name of that sign 
of the zodiac which covered'the periotrofthe year within which said 
person wâs born, and also a Copy Of thé circiilax purporting to be-a 
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spécial life reading for a particular individual, and that the prisoner in- 
tended thereby fraudulently to secure for himself said sum of $1, and 
to deceive said person and to induce said person to believe that he (the 
défendant) by the power of clairvoyance had learned the character and 
disposition of the particular influences and circumstatices, past and 
future, surrounding the life of said person, and had set out the same 
in said circulars, although the indictment charges that said circulars 
were intended to be printed in large quantities, as aforesaid, without 
référence to said influences and said circumstances or to the lock of 
hair, photograph, or pièce of cloth se to be requested to be sent, as 
aforesaid. Évidence has been ofïered that the prisoner caused thèse 
12 circular letters, one for each sign of the zodiac, to be printed in large 
quantities; that he also caused to be printed in large quantities a letter 
which has been referred to in the testimony as the "spécial life read- 
ing"; that there was only one of thèse forms of letters printed; and that 
he had sent, or caused to be sent, a copy of this same standard or stock 
letter to every person who applied for a spécial life reading and paid 
him $1 therefor, entirely irrespective of the sex, âge, color, circum- 
stances, conditions, or surroundings of such person. Such évidence is 
legally sufficiMit to justify you in finding that the portion of the sec- 
ond count of the indictment relating to such spécial life reading is made 
out. 

In short, the frauds charged in the second count of the indictment 
are that the prisoner, knowing that he could not confer the powers and 
benefits promised in his circulars, booklet, and correspondence, to those 
who should pay him money for his so-called courses, made such prom- 
ises falsely and fraudulently with intent to obtain their money from 
them and to appropriate it to his own use; and that, in order to sell 
imitation parchment paper at a price greatly above its truë value, he 
falsely represented that it was pure parchment, and that charms and 
seals written upon it would hâve magical power, although he knew they 
would not; and, third, that, in order to induçe people to send $1 for a 
spécial life reading, he said that he could read their life from the cradle 
to the grave, and that by the power of Clairvoyance he could do it and 
send them the resuit of such reading, when, in point of fact, he in- 
tended to send them nothing but a copy of a stock letter which he had 
prepared by the thousands, and intended to send the same letter to 
every one who sent him $1 for a spécial life reading. To convict un- 
der the second count, it is necessary for you to find that he intended 
to perpetrate each one of thèse frauds. 

The third count is precisely like the second, except that it does not 
include the allégation that the parchment device and the spécial life- 
reading device were a part of his scheme. In other words, if you are 
satisfied that, when he published his advertisements and sent out his 
letters, he knew that he could not confer upon the persons who sent 
him money for his courses the powers and benefits he had promised, 
but should not be satisfied as to his guilt under the parchment charge 
or the life-reading charge, you could convict under the third count, 
and not convict under the second. On the other hand, if you convict 
under the second count, you may also convict under the third, because 
in that case, not only ail the allégations of the second count, but ail 
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the alleg-ations of the third count, should hâve been established to 
your satisfaction. - 

Parchment Scheme. 
The fourth count confines itself to the parchment scheme. It 
is substantially Hke that portion of the second count which deals 
with tlie parchment scheme with the necessary introductory aver- 
ments. If you beHeve the parcliment scheme to be made ont as 
cliarged in this fourth count, but are not satisfied that the prisoner, 
at the time he inserted his advertisement and sent out his letters soUcit- 
ing- the purchase of his courses, did not know that he could not confer 
upon the persons purchasing the said courses the powers and benefits 
promised by him, then you wiU acquit under the second and third 
counts, and convict under the fourth. 

Life Reading. The fifth count deals excUisively with the hfe-read- 
ing device, and, with the necessary introductory averments, is substan- 
tially identical with the life-reading portion of the second count, and 
the same principles as to law and évidence apply to it. In short, if you 
are satisfied that tlie letters' charged in the varions counts were actually 
mailed by the prisoner, or that under his direction they were mailed, 
in furtherance of the schemes mentioned in the respective counts in 
which each of the letters are set forth, and that such scheme was in- 
tënded by the prisoner to be effected through the use of the post office 
establishment of the United States, by opening communication with 
others through said post office establishment, and by inciting others to 
open communication with him through the said establishment, and you 
are further satisfied that the prisoner, at the time he inserted such ad- 
vertisement and sent out the pamphlets and letters set forth in said 
indictment and ofifered in évidence, knew that he could not confer up- 
on the persons purchasing his said correspondence course the powers 
and benefits he promised them, and are further satisfied that he falsely 
and fraudulently, for the purpose of inducing people to buy imitation 
parchment at a grossly excessive price, represented to them that it was 
pure parchment, and that certain charms and seals would bave magical 
effect if'written on such parchment, and would not bave it if otherwise 
written, and are further satisfied that he intended to obtain $1 each 
from large numbers of persons by representing to each one of those 
persons that in return for such $1 he would by his clairvoyant powers 
read that individual's life from the cradle to the grave, and send such 
individual a resuit of .such reading, when, in point of fact, he purposely 
intended to send to each individual, so sending him Si for such spécial 
life reading. merely a copy of a letter printed by the thousands, and 
each copy identical with ail the others, then you may find the défendant 
guilty on ail the counts, and may return a gênerai verdict of guilty. 
You cannot convict on the second count, unless you believe that ail 
thèse three schemes form part of his fraudulent design, and were each 
and ail proved, as I bave instructed you. On the other hand, you can 
convict on the first and third covmts whether you believe that the al- 
légations of the fourth and fifth counts as to the parchment and life 
readings are made out or not, provided you are satisfied that the first 
and third counts, as you bave been in.structed, are made out, and you 
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can convict on either the f ourth or the fif th counts, althdugh you do 
not believe the évidence sufficient to justify a conviction on either the 
first, second, or third counts, provided you do believe the évidence suf- 
ficient to justify a convictiqn under the fourth or the fifth, or both, as 
herein pointed out. 

I hâve tried to make plain to you the scope of the différent counts 
o£ the indictment which of necéssity are somewhat technical in their 
langage. I hâve not commented on the évidence, because it is your 
province to détermine what facts the évidence has prOved to you. It is 
my duty to explain the law to you, but it is your exclusive duty to dé- 
termine the facts, and, as to them, anything I might say to you has no 
binding force, as it is your sole and exclusive province to pass upon 
the facts. 

Presumption of Innocence. 

This défendant is presumed to be innocent until you are satisfied 
from the évidence of his guilt beyond a reasonable doubt. It is your 
duty to give him the benefit of this presumption of innocence, and the 
benefit of any reasonable doubt of his guilt which you may hâve after 
considering the weight of ail the testimony. But if, after weighing 
ail the testimony, you hâve no reasonable doubt in your minds. and 
hâve an abiding conviction of his guilt, you should find a verdict of 
guilt)' as to any or ail of the counts as to which you are satisfied of 
his guilt. 

Issue tp be Decided by the Jury. 

You are not required, in determining this case, to décide as to the 
truth or falsity of any of the alleged manifestations, or phenomena of 
what are called Spiritualism, Clairvoyance, Hypnotism, Personal Mag- 
netism, Mental Healing, Spiritual and Planetary Readings, or White 
and Black Art, but the matter you are to consider is whether the de- 
fendant ' intended to do the things which he promised to do in order 
to obtain the money sent to him, or whether, on the other hand, he was 
guilty of a conscious and intentional fraud in promising for the money 
to do and to teach things whichhe knew he could not do, or did not 
intend to do or teach. When he promised to give for $1 Psychic and 
Trance Clairvoyant Readings telling the applicant of his past and prés- 
ent life, and also revealing in the most perfect manner his entire fu- 
ture, so that there would not be one point of importance in the ap- 
plicant's Hfe history left untold, consisting of the greatest truths ever 
revealed by mortal man, did the défendant intend to attempt to do any- 
thing of that kind, or did he intend to send to every applicant who paid 
the $1 fee the same reply, printed by thousands, and made up and sent 
without référence to the individual' applicant, or his lock of hair, or 
photograph, or pièce of cloth, or. any impression which the défendant 
had received with the application ? To détermine this question yOU do 
not hâve to détermine whether or nôt there is such a thing as Pyschom- 
;etry or Clairvoyance and > Trance Readings, but simply was this, on 
the part of the défendant, a conscious and intentional fraud. 

So, with regard to the parchment, . the questibn for you as jurors is, 
not whether. charms hâve any'' efficacy, but whether the défendant 
intended to send for the $1 the things he had promised to send; and 
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so, with regard to the book of courses, the question for you, as jurors, 
is, not whether there is' ariy basis of facts for tHe so-called occult 
sciences' of Spiritùalisrn, ' Hypnôtism, Personal , iVragnetism, Mental 
Healing, Magnptic Healing, Planetary,,Read;ings, and \Vhite and Black 
Art, but whether the défendant intended by his book to teach those 
who pâid for the book t;he things he .professed by the book to^ teach, 
or whether he consciously. and fraudulently intended to furnish them 
with a book which he kiiew could not accortipUsh what he promised 
the purchasers it would accomplish. , 

Défendant as a Witness. 

The défendant has rnade himself a witness in his own behalf, and his 
testimony is to be weighed by you just as you would weigh the testi- 
mony of any witness. You may, in judging pf his testimony's weight, 
consider its truthfulness or want of truthfulness, as you may find it, 
its consistency or inconsistency with itself and with any fact or facts 
you may find to hâve been proved in the case. You may consider the 
deep interest which the défendant has in the resuit of the case, just 
as you would judge of the testimony of any witness who testified in 
a case in which he was personally interested, and how far his inter- 
est may, in your judgment, affect his credibility; but, ail thèse mat- 
ters being considered, you should give to his testimony the weight 
to which you think it is entitled. 

From the patient attention you hâve given to the testimony, I feel 
assured you will détermine the facts of this case with intelligence and 
care, and that you will find a verdict which will be just. 

The Jury found a gênerai verdict of guilty. 



PLATT V. LE COCQ et al. 
(Circuit Court, D. South Dakota. November 8, 1900.) 

1. CABEIEBS— COMMON CAKEIEBS— EXPBESS COMPANIES. 

Under Rev. Civ. Ck)de S. D. 1903, § 1577, provlding that every one who 
ofEers to carry persons, property, or messages Is a common carrier of 
wUatever he thus oCfers to carry, an express company ofiering to carry 
money for hire is a common carrier thereof. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §S 1, 
465.] 

2. Same— State Régulations. 

Rev., Pol; Code S. D. 1903, c. 7, regiilating common carriers, appllçs to 
express company doing business within the state, vchether incorporated 
or not, and subjeets them to the régulation and control of the state board 
of raiiroad eommissioners. 

8. CONSTITUTIONAL LAw— Stàte Leoislatuee— Powees. 

The Législature of a state does not lobk to the state Constitution for 
power to act on a partieular subject, but only to détermine whethpr the 
Bovereign législative will has been in any manner restrlcted or limited 
by that instrument. 

[Ed. Note. — For cases in point, see Cent. Dig. Tol. 10, Constitutlonal 
Law, §§ 30, 48.] 
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4. Commerce— Régulation— RiGiiTS of State. 

The right of a state to regulate the business of commou carriers within 
its boundaries, so far as that business aiïects tbe public, is founded on 
the state's riglit to protect its commerce. 

[Ed- Note. — For cases in point, see Cent. Dig. vol. 10, Commerce, § 7.] 

5. Carriers— Régulation— State Statutes— Construction— Discrimination. 

Pol. Code S. D. c. 7, § 437, provides tliat it shal! be unlawful for auy 
common carrier subject to the provisions of the article to make or give 
any préférence or advantage to any particular persou, flrni, company or 
corporation, or locality, or any particular description of tratlie in any re- 
spect whatever, or to subject any particular description of trafïie to any 
préjudice or disadvantage In any respect wbatsoever. Hcld, that such 
section must be construed as one prohibiting tbe subjection of any par- 
ticular ijerson, etc., or any particular description Of trafflc, to an un- 
reasonable préjudice or disadvantage. 

6. Same— Express Companies— Receipt of Monby. 

Rev. Civ. Code S. D. 1903, § 1078, provides that a common carrier, if 
able to do so, must accept and carry whatever is ofCered him at a rea- 
sonable time and place of a kind that he undertakes or is accustonicd to 
carry ; and l'ol. Code 1903, c. 7, § 437, proliibits a commou carrier from 
subjecting any particular description of trafflc to any préjudice or dis- 
advantage in any respect whatsoever. Held. that a rule of an express 
Company, providing that shipments of money would be received only dur- 
ing regular office hours if tendered before tbe departure of the last train 
on wliich the shipment eould be made, wliich operated to require ship- 
ments of currency by a bank to be tendered on the day of the shipment 
before 6 :30, 7, or 7 -A'} a. m., was unreasonable, and that the board of 
railroad commissioners bad power to order the express company, so long 
as it held itself ont as a common carrier of money, to receive snme for 
transportation at ail reasonable business hours of the day precoding the 
departure of trains at the hours specifled. 

7. Samk— Défense— Profit. 

AVhere an express company held itself out as a common carrier of nion- 
oy, it was no défense to an order of tlie board of railroad connuissioners, 
recpiiring the receipt of money packages for transportation during reason- 
al)le business hours of the day preceding actual shipment. that to obey 
sucli order would (»nipel the express company to transact the business at 
a loss. 

8. Same— Otiiek Mfans of ïkansportation. 

It was no défense to an express company's obligation to eomply with 
tlie railroad commissioners' order that sliippers of money could use the 
United States mails, and were Hiereforo not prejudiced by the express 
company's rule. recpiiring présentation of money packages for ship- 
ment at unreasonable hours. 

9. Same— .TuDOMENT. 

Where an express company instituted suit in a fédéral court to restrain 
tlie enl'orcemont of an order of the state railroad cominission, requiring 
it to accept money packages for transportation during reasonable hours 
on tlie day jireceding actual shipment. in which action défendants flled a 
(fross-bill. seeking to enforce such order, the fédéral court, on determin- 
ing that the order was valid, was entitled to pass a decree for its enforce- 
ment, notwitlistanding Rev. Pol. Code S. D. 1903. c. 7. iiroviding that, 
ou tbe refusai of a common carrier to obey the lawful ordors of the board 
of railroad commissioners, it should be the duty of the commissioners, 
etc., to ai)ply to the state courts for the enforcement tbereof. 

In Equity. 

Frank H. Platt and Boyce & Warren, for complainant. 
P. J. Rodge, for Railroad Commission. 
Campbell & Taylor, for Aberdeen Nat. Bank. 
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CARLAND, District Judge. The above action has been submitted 
to the court upon pleadings and proofs. It was brought by complain- 
ant, a citizen of the state of New York, in behalf of the United States 
Express Company, an unincorporated association, none nf whose mem- 
bers are citizens of the state of South Dakota, against the défendants, 
who are citizens of this state, and with the exception of the défendant 
bank are the Board of Railroad Commissioners of the State of South 
Dakota and its secretary. 

The purpose of the action is to enjoin the enforcement against the 
United States Express Company of an order made by said board of 
railroad commissioners, on August 11, 1905, in the following terms : 

"Ordered, that said défendant United States Express Company aceept and 
recelve at Its said office from the petitioner, tbe Aberdeen National Bank, 
at Aberdeen, South Daliota, ail moneys, specie and currency tendered said 
défendant by the said petitioner for shlpment to the points named in said péti- 
tion and In the flndings of fact, in the state of South Dakota, upon payment 
of the charges therefor at Its office at Aberdeen, South Dakota, at any and 
ail reasonable business hours of the day precedlng the departure of said trains 
Bo leavlng Aberdeen, at the hours of 6:30, 7 and 7:45 a. va. Further ordered 
that said United States Express Company comply with the above order with- 
In ten days from and after the service of this order upon said express Com- 
pany. 

"Dated August llth, 1905." 

For the reason that said board had no authority or jurîsdiction to 
make the same, and for the further reason that said order is unjust 
and unreasonable to such an extent as to deprive the United States Ex- 
press Company of its property without due process of law, in that the 
expense that it would be necessary to incur, in order for the United 
States Express Company to comply with said order, would be so great 
that the company could not earn any profit upon its money business, 
shipped from Aberdeen. After the filing of the bill, a temporary in- 
junction was issued, restraining the défendant from enforcing said or- 
der pending this litigation. The défendants subsequently answered 
the bill and also filed a cross-bill, praying for the enforcement of said 
order. Complainant demurred to the cross-bill, and the whole case is 
now before the court for détermination. From the pleadings and 
proofs, the following facts material to the décision of the case appear: 

On the llth of August 1905, the Aberdeen National Bank was, and 
for several years prior thereto has been, a banking institution organized 
under the national bank laws of the United States, and did business at 
the city of Aberdeen, in the state of South Dakota, and it is and was a 
part of the regular and legitimate business of the Aberdeen National 
Bank to act as depository for, and receive from time to time, from other 
banks in the numerous towns, surrounding and adjacent to said city 
of Aberdeen, currency, money, and specie for safe-keeping, and also 
to furnish to said banks, when called for and upon notice, money, cur- 
rency and silver for the conduct of their daily and regular business 
opérations. 

That on said date, and for years prior thereto, the United States 
Express Company operated and conducted its business as an ex- 
press company upon and over the lines of the Chicago, Milwaukee &■ 
St. Paul Raiiway Company in and through the city of Aberdeen,. 
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S- D.^aiid condiictéd exclusively thërexpress businessT dorie over. said 
linësiQf sajd.failway.i: That during ail ôf said times said railway oom-' 
pany,,coniiéct0d,,thé;said city of .Aberdeen with the foUowing narned, 
towns, locaM "jn the vicinity, of and adjacent to AbeKleeii, in the state^of , 
South Dakota,,;! to wit, Groton/Aridover; Webstar Waubay,: Pierpont, 
Langford,:B,rittpn, Frederick, IpwJch,^.Bo^vdle, Roscoe, Selby, Evarts, 
Osmore, and Eurêka.; and that said Chicago, Milwaukee •& ■ St. Paul 
Railway Company was and is the only railway Connecting said towns. 
with said çjty of Aberdeen, and that in each of said towns there was 
and is located a bank which makesuseof the said Aberdeen National 
Bank, as its depository, and which banks in said towns .-rely upon said 
Aberdpen ^^ational Bank to furnish them «ilver, currency, and money 
when called upon so to-do for use in the conduct of their regular and 
ordinary business. That during ail of said time, and for many years 
past, the railway trains of Said railway company running from the 
city of Aberdeen to said various towns, caprying the express matter of 
complainant, and the only trains carrying such express matter, left 
Aberdeen at 6:30, 7, and 7:45 a. m. 

That said United States Express Company, during ail the time herein 
referred to, had a rule in force for the government of its business at 
Aberdeen as well as at ail points of shipment of said company, which 
was in words as foUows : 

"Slii]mieuts of money aiid vahinble packages imist be reeeived only during 
the regular office hours, but nuist not be recelved during office hours If ten- 
dored l'or shipment after'the departure of the last train upon which shipment 
conld htn-e been made. Such shipnients nnist not be aecepted when it will 
be necessary to store them ni the office after office houra^ except by spécial 
anthority of the gênerai super jntendent to whom each case must be referred, 
for décision." 

That on the llth day of August, 1905, and for a long time prior 
thereto, the United States Express Company enforced said rule at said 
city of Aberdeen, and by reason of such enforcement at ail times re- 
fused to receive from said Aberdeen National Bank shipments of money 
for said banks located in the towns aforesaid, and which were customers 
and patrons of the said Aberdeen National Bank, unless such moneys 
were presented to said express company on the morning of the day 
of the departure of such trains, and Ijefore the departure thereof ; and 
said express company bas at ail times refused to accept or receive for 
shipment to said banks and towns moneys tendered to it by the Aber- 
deen National Bank during the usual business hours, or during any 
hours of the afternoon or day preceding the departure of such trains. 

On July 17, 1905, the said Aberdeen National Bank, feeling itself 
aggrieved by the action of the United States Express Company in the 
premises, lodged a complaint with the board of railway commissioners, 
setting forth the treatment which said bank had received from said 
expi^ess company, and said board thereupon made its order, fixing a 
time for hearing said complaint, and duly cited said express company 
to appear at said hearing upon July 25, 1906. The express company 
appeared and by its counsel participated in said hearing and introduced 
évidence in its own behalf. Thereafter, pursuant to said hearing, and 
a f te» the coriêîderation of the évidence submitted, said board of rail- 
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way commiss'oners, on the llth day of Augtist, 1905, made the order 
hereinbefore quoted. Whereupon the complainant brought this action 
for the purpose hereinbefore stated. 

It further appears that the United States Express Company, during 
ail the times referred to, offered, and still does offer, to carry money 
from Aberdeen to the towns mentioned, upon payment of its reasonable 
charge therefor. It also âppears that, if it is necessary, in order to 
comply with the order complained of, to purchase a safe for the storing 
of money overnight, said safe could be purchased for $1,250. That, 
if a watchman was also necessary, the expense thereof would be $50 
a month. Itîs furtfeer claimed by the complainant that the extra ex- 
pense of keeping shipments of money over night would consume ail of 
the profits arising from the business and leave the company to do its 
money business at a loss. It is not necessary in this proceeding to 
discuss the question as to whether the express company is a common 
carrier of money. Beyond ail question it is such. "Every one who 
offers to carry persons, property or messages is a common carrier of 
whatever he thus offers to carry." Rev. Civ. Code S. D. 1903, § 1577 ; 
12 American and English Enc'yc. of Law (2d Ed.) p. 543 ; 6 Cyc. 369. 
It is hardly necessary to discuss the question as to whether the United 
States Express Company, as such common carrier, is subject to the 
provisions of chapter 7 of the Revised Political Code of South Dakota 
of 1903. Section 431 of said chapter 7, in' express terms and other- 
wise, provides that express companies shall be subject to the provisions 
of said chapter so far as applicable, and sections 446, 447, and 448 of 
said chapter clearly and plainly authorize the proceeding which resulted 
in the order complained of, so that there can be no ground for urging 
the proposition that the board of railroad commissioners had no juris- 
diction, power, or authority to make the order. The only serions 
question presented by the record is whether the order was justified by 
the évidence before the board of railway commissioners or now before 
this court. 

Whether the order complained of is right or not dépends upon the 
question as to whether the rule hereinbefore quoted, in its opération 
at Aberdeen, is in conflict with the law of South Dakota regulating 
the business of common carriers. The United States Express Com- 
pany is a common carrier doing business within the state of South 
Dakota, and it is not raaterial whether it is an incorporated company 
or not, or whether it has received a charter from the state of South 
Dakota or any other sovereignty to carry on the business of a common 
carrier. Having voluntarily become a common carrier of money and 
other express matter between points in the state of South Dakota, so 
far as that business is concerned it is subject to the laws thereof. The 
right of the state of South Dakota to regulate by law the business of 
common carriers, so far as that business is impressed with a public use, 
does not dépend upon the fact as to whether said express company re- 
ceived its charter or right to do business from said state. Nor does it 
dépend upon the language of the state Constitution, as its Législature 
does not look to the state Constitution for power to act, but only looks 
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to that instrument to see if the sovereign législative power of the state 
is in or by such Constitution in an}' way restricted or limited. 

The right of the state of South Dakota to regulate the business of 
comnion carriers, so far as that business affects the public, has its 
foundation and source in the right of the state to protect its commerce. 
The commerce of a state or nation is its lifeblood. Without it thcre 
could be no prosperity of its citizens, and the state is in duty bound, 
and it is clearly within its powers, when it legislates for the^ protection 
and régulation of its commerce. Laws which regulate the 'relation of 
the carrier to the public, and provide against discriminations and 
abuses, do not interfère with the private business of the common carrier. 

Acting clearly within its power in the opinion of this court, the 
Législature of the state of South Dakota enacted section 437 of chap- 
ter 7 of the Political Code of South Dakota of l!)0o, wherein is found 
the following language: 

"It shall be uiilîiwful for aiiy common carrier, subject to the provisions of 
this article to nialco or give aiiy préférence or aclvaut:aj;e to any particiilar 
person, liriii, compan.v, corporation or locality or any partieular description 
of tralfle, in any respect whatever or to subjoct any particiilar description of 
traftic to any préjudice or disadvantage in any res]iect whatsoever." 

I« Cincinnati Chamber of Commerce and Merchants' Exchange v. 
Baltimore & Ohio Southwestern Railroad Company et al, 10 Interst. 
Com. Com'n R. 378, the Interstate Commerce Commission held that, 
tinder section 3 of the act of Congress to regulate commerce, which 
is similar in its terms to the law under considération in this case, the 
Interstate Commerce Commission was authorized after investigation 
to order carriers to cease and desist from subjecting any partieular per- 
son, locality, or description of traffic to undue and unreasonable préju- 
dice or disadvantage in any respect whatsoever, and that its jurisdic- 
tion extended to a case of alleged unlawftil préjudice and disadvantage 
to shippers of outboimd package freight through, the enforcemcnt by 
carriers of a régulation, providing for the early closing of dépôts used 
for the réception of such freight. 

By the terms of section 446, the power of the board of railroad com- 
missioners to entertain, hear, and détermine the complaint of the 
Aberdeen National Bank was limited to violations of chapter 7 herein- 
before quoted, and the validity of the order complahied of must be tested 
by the provisions of said chapter 7, and those only. Ilence it follows 
that said order must stand or fall upon the language of section 437 
just quoted. The question, then, is.: Do the facts before the court 
show a violation of the terms of said section 437 ? This présents the 
question as to whether the rule hereinbefore referred to, of the United 
States Express Company, as enforccd at Aberdeen, violâtes any of the 
provisions of said section 437. 

There is no testimony which shows that any locality in the state of 
South Dakota is given any préférence or advantage or subjected to any 
préjudice or disadvantage by reason of the opération of said rule, for 
it opérâtes upon ail towns in the state alike, and we cànnot compare 
Aberdeen with the cîty of Minneapolis in the state of Minnesota, for 
the reason thât thé laws of South Dakota bave no extratcrritorial 
force, and therefore cannot regulate the business of the United States 
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Express Company at Minneapolis. There is no testimony that any 
particular person, company, firm, corporation, or any particular de- 
scription of traffic is given préférence or advantage, for the reason that 
no particular person, company, firm, corporation, or any particular 
description of traffic is specified or shown to hâve been given any préf- 
érence or advantage. It remains to be determined whether any par- 
ticular person, company, firm, corporation, or any particular description 
of traffic is subjected to any préjudice or disadvantage, in any respect 
whatsoever, by the enforcement of said rule. 

The court is of the opinion that the language of the statute referred 
to must be construed as only prohibiting the subjection of any particu- 
lar person, company, firm, corporation, or any particular description of 
traffic to an unreasonable préjudice or disadvantage. The board of 
railroad commissioners seem to hâve put its construction upon the law, 
as appears from their findings and conclusions, and the court is of 
the opinion that this view of the law is correct, as the Législature could 
not hâve intended a literal enforcement of the statute, because that 
would leave the express company no discrétion in the conduct of this 
business whatever, and, if the law could be construed as prohibiting 
any préjudice or disadvantage, the validity of the law would be in 
danger. A similar clause in the act of Congress, known as the "Inter- 
state Commerce Act," contains the words '"undue and unreasonable," 
and the court believes that the présent law should be interpreted as 
though thèse words were in the law. We must now détermine whether 
the rule as enforced at Aberdeen subjected the Aberdeen National 
Bank or the traffic of money shipments to an unreasonable préjudice 
or disadvantage. Taking the hours at which the Aberdeen National 
Bank or any other shipper of money at Aberdeen must présent money 
for shipment to the United States Express Company, the court is of 
the opinion that it plainly appears that the time prescribed for such 
présentation is unreasonable, considering the question of time alone. If 
it is an unreasonable time, then it foUows that the bank and the traffic 
is subject tp préjudice and disadvantage, for the reason that the re- 
quirements of the rule prescribed by the company are unlawful, as the 
law requires the company as a common carrier to receive property 
which it offers to carry at a reasonable time. This is the common law 
as well as the law of South Dakota, which is no more than a codification 
of the common law. 

The law of the state of South Dakota, as expressed in section 1578 
of the Revised Civil Code of 1903 of South Dakota, reads as follows : 

"A common carrier must, if able to do so, accept and carr,y whatever is of- 
fered liim at a reasonable time and place, of a kind that he undertakes or is 
accustomed to carry." 

The court unhesitatingly finds that the hours at which the United 
States Express Company requires shippers of money to présent their 
money fof shipment at Aberdeen are not reasonable, within the mean- 
ing of thé law, considering the question of tinie alone. Supposing the 
trains of thé Chicago, Milwaukee & St;- Paul Railwây Compa:ny, instead 
of leâving at the hoUr spèéified, left at 1 o'clock éach day, would the 
express company receive tîioney packages for s'hipment on those trains 
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at 6:30, in the .inQniiing. Using^^omiTiori, seuse, in, our judgment, we 
must answer this in the, négative, andwe .tljiink; that the coiîipany would 
haye a, perf ect right to, say that that time of day was, an unreasonable 
tiiT(e,,,and that it could ',not,be, ,çompelled to. iceep its office, o.pen. for the 
receipt of express matte.r at sUch time. So' far as the question of time , 
is concerned, the bank cotild no more, be.compelled to présent its money 
for shipment at 6 :30 a. m. fhan the express companycould be compelled 
to receive it at that time, -We are not living jn tlie' days when Lane 
V. Cotton was decided, and what is a rgasonable or unreasonable time 
for the presenting of money. for sliipment by express companies must 
be determined by the. conditions whicli exist now, and with. référence 
to the,way business is npy: conducted, and the office hours of the banks, 
Itseems plain, when considering merely the time of présentation, that 
the hours fjxed.by the express company are unreasonable, and it neces- 
sarily follows tliat, if they are unreasonable in themselves, the bank and 
the traffic in the shipment. of money are subjected to unreasonable 
préjudice and disadvantagè, within the meaning of the statute. 

It is urged, however, that a compliance with the order of the board 
of railroad commissioners will necessitate an expenditure of, on the 
part of the express company, that will prevent its earning any profit 
whatever on its money shipments. This présents the question whether 
a common carrier, which has violated the valid laws of a state, may 
urge in justification of such violation that to obey the law would com- 
pel it to do business without profit. The state, through the board of 
railroad commissioners, is not seeking to tell the express company what 
it should charge for the carrying of thèse money shipments ; nor is it 
seeking to compel the express company to carry money at ail. It is 
simply asking that, if the express company shall choose to do business 
in this state, it shall obey its laws, The proposition would seem to be 
plain that the express company, if it cannot reçeiye money shipments 
in accordance with, the laws of the state and make any money thereby, 
good business judgment would requiré it to cease carrying money, and. 
judging from the testimony in this. record, the express cornpany would 
not be injured to any appréciable extent if it should cease' to carry 
money. 

It !S|,further urged that the défendants cannot complain of the rules 
enforceid by the express company for the reason that the United States 
is carrying money by mail out of Abérdeen for less than the express 
company can carry it, and that the bank and ail other shippers of monej^ 
may use the United States mail, and therefore they are not prejudiced 
by the rule of the company. This présents the question whether a 
common carrier, which is holding itself out to the public as a common 
carrier of money, may say, in answer to a person who complains of 
the unreasonableness of its rules, that there are other ways by which 
you can ship your money, and in this manner avoid a compHance with 
the laws of the state. We think the proposition is wholly untenable, 
so long as the express company holds itself out as a common carrier 
Df liioney. The Abérdeen National Bank, under the laws of the state, 
has a right to présent money to it for shipment at a reasonable time, 
and, if it does, the express company is bound to receive it, and it can- 
not say to the bank, "You can ship your money some other way," un- 
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less, of course, the company desires to cease the business of being a 
common carrier of money/wHiéh ît is at' libéHy to do at any time. In 
the judgment of this court thg; order pf the board of railroad commis- 
sioners was well within the power and authoritypftbe board, and its 
conclusion lipônth'e fàcts^coi-rect.' ' 

It remains to be considered as to what shall be the judgment of the' 
court. The usual judgment thàt should be entefed would be à dis- 
missal of the bill for want of equity ; but the défendants, havingset up 
ail the.facts by cross-bill, pray for an enfpreeraent of.J;he order of the • 
board' ôf railroad coramissioners. Complainant urges that this court 
is without, jurisdiction to enforce said ofder, and cites the provisions 
of chapter 7 of the Revised Political Code ôf South Dakota of 1903, 
whérein it is provided that, when any common carrier subject to the 
provisions of said chapter shall refuse or neglect to obey any lawful 
order or requirernent of the state board of railroad coramissioners, it 
shall be the duty of said coramissioners, and lawful for any other per- 
son or company interested in such order, to apply in a sumraary way 
by pétition to the circuit court in any coiraty in the state in which the 
common carrier complained of has its principal office, or in any county 
through which its lines of road passes or is operated, or in which the 
violation or disobedience of said order or requirernent may happen, 
alleging such violation or disobedience as the case may be, and that said 
court shall hâve power to hear and détermine the matter and enfprce 
its judgment by writ of injunctipn pr other prpper process, mandatpry 
or otherwise. The complainant did net wait for the bank or the rail- 
road coramissioners to take the course pointed put by the state statute 
for the enforcement of the order, but voluntarily came into this court, 
and obtained an injunction restraining the défendant from taking the 
necessary steps in conformity to the state statute. The défendants not 
only answered the bill, but came into court by way of cross-bill setting 
up ail the facts, and asked that the court e,t5?rce the order. If the 
défendants had proceeded under the state statute, the express company 
would undoubtedly hâve removed the case to this court, and it would 
hâve been hère for détermination in any event. Mississippi Railroad 

Com. V. 111. C. R. Co., 87 Sup. Ct. 90, 51 L. Ed. . But, without 

speculating about what may happen, it does appear that this court has 
jurisdiction of the parties and the subject-matter. Why should it not 
do complète justice? 

There seems to be no valid objection in the way, and the court will 
grant the prayer of the défendants, contained in the cross-bill, by enter- 
ing a decree directing that a permanent injunction issue in this case, en- 
joining the United States Express Company from further refusing to 
obev the order of the railroad coramissioners, herein complained of. 
Said decree shall also provide for the dissolution of the temporary in- 
junction issued here»n. Thirty days' stay of prpceedings subséquent tp 
the entry of decree will be granted so that complainant may appeal, if 
he shall beso âdvised. 
And it is So ordered. 
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THE WERDENFELS. 

THE TRANSFER NO. 11. 

(District Ctourt, S. D. New Yorlj. February 1, 1907.) 

1. Collision— Suit tob Dajiages— Issues— Decbee. 

In a suit for collision, tlie grounds of fault relied on should be covered 
by the pleadings, and cannot be put forward for the first time in argu- 
ment after the case bas been tried and elosed on other issues. 

2. Same— SïEAM Vessbls Meeting-— FaiLube to Cabby out Passing Agbek- 

* . - MENT. . ' , ■ 

A collision in the daytime in Hell Gâte, near Hallets Point, between au 
océan steamer bound for New Yorlc and a car float in tow on the slde of a 
tug bound for Oalv Point, fte/rf, on conflicting testimony, due solely to the 
fault of the tug in failing to carry out an agroement to pass to the right 
inade when the vessels were a quarter of a mile apart. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 10, Collision, §§ 10, 
10, 39.} 

In Admiralty. Cross-suits for collision. 

William Greenough, for New York, N. H. & H. R. Co. 
James J. Macklin, for cargo in cars and advocate for New York, N. 
H.&H. R.Co. 

Wing, Putnam & Burlingham, for the Hansa Line. 

ADAM S, District Judge. This action arose out of a collision which 
occurred about 3 o'clock P. M. on the 18th day of April, 1906, in Hell 
Gâte, between Plallets Point and Negro Point, Wards Island, between 
the German steamship Werdenfels, bound from Boston to New York, 
and the New Haven Railroad Company's car float No. 52 in tow on 
the port side of the tug Transfer No. 11, bound from Communipaw 
to Ôak Point. The steamer was 375 feet long. The tug had a car 
float on each side. No. 51 being on the starboard side. Each float was 
about 300 feet long and projected about 150 feet ahead of the tug. 
The tide was flood and of about 5 knots in strength. The weather was 
clear. A pilot had brought the steamer to City Island and there an 
East River pilot, who had been taken aboard at Boston, took charge of 
the vessel. The tug was in charge of a regularly qualified master. 
Each vessel saw the other in time and duly exchanged signais to go to 
the right. 

The New York, New Haven & Hartford's claim is for about 
$40,000, and is set forth in its libel as follows : 

"Third. That on or about the eigbteenth day of April, 1906, the steamtug 
'Transfer No. 11' left the terminal of the Central Railroad of New Jersey, at 
Communipaw, at 1.50 P. M., with car float No. 52 in tow on her port side and 
car float No. 51 in tow on her starboard side, bound for Oals; Point ; that 
when the Transfer and her tow arrived at a point in the East River, oEC and 
slightly to the west of Hallett's Point, she blew a long blàst of her whistle as 
warning signal to warn vessels rounding said Point or rounding Negro Point 
on Ward's Island of her approach, and after passing Hallett's Point, a ves- 
sel, which afterwards proved to be the German steamship 'Werdenfels', was 
seen bound west, near the Ward's Island shore, and to the eastward of Negro 
Point. 'Transfer No. 11' slowed down and the steamship blew a signal of one 
whistle which the Transfer answered with one whistie at once and put 
her wheel to port and went ahead and hooked up. When the steamship came 
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out from behind Negro Point, not havitig taken proper précaution, the flood 
tide, settlng from the Point towards the Long Island shore, struck her In such 
a manner that she failed to comply with her signal of one whistle, but instead 
sheered over towards the Transfer and her tow ; that without slackening her 
speed after she began to^ sheer, the steamship blew an alarm whistle which 
the Transfer answered and kept on at full speed, as it was impracticable for 
her to stop or baek in the swift tideway at the point in question. The steam- 
ship then blew a signal of one whistle which the Transfer answered with one 
whistle, and kept her wheel to port, but the steamship failed to comply with 
her signal and alter her course to starboard, instead of which she continued 
to sheer towards the Transfer and her tows, in such a manner as to make col- 
lision imminent. When the bow of the steamship had passed abreast of the 
bow of the port float, the Transfer's wheel was put hard to starboard and the 
Transfer's engines set full speed ahead, In order to swing, if possible, the 
stern of the floats away from the bow of the steamship, but owing to the 
speed at which the steamship was proceediiig, she came into collision with 
the port side of the port float, about amidships thereof. daniaging the float 
seriously and breaking it loose from its fastenings to the said Transfer, as 
well as the float on the starboard side of the Transfer, and pushing five of 
the freight cars upon said port float ovorboard into the river, where the same 
became submerged, and leaving two more of said cars lianging over the bow 
of the float. 'ïhat as a resuit of said collision the cargo of said cars was very 
seriously damaged and may become a total loss, That the collision happened 
at 2.55 P. M. The tide at the time was strong flood, the weatlier clear and 
the wind light." 

The owner of the steamer's claim is for $.5,000 and is set forth in its 
libel as follows : 

"Second. On April 18th. lOOO, the M'firdcnfeis partly ladou with a gênerai 
East India cargo and in passage from Boston to New Tork, passed City Island. 
bound through Ilell Gâte, at about two o'elock P. M. The day was clear, with 
little or no wind, and the tide was running strong flood. 

The vessel was in charge of a Ilell Gâte pi lot, who was on the bridge with 
the master and second officer, and an experienced able seanian at the wheel. 
The ehief oiflcer was forward on the forecastle head, and a sharp lookout was 
kept. 

As the stçamship passed the dock at "Ward's Island she began blowing a long 
bend signal and continued it for fully a minute. As she approaclied Negro 
Point she sighted, olï Ilallett's Point, but well over towards ÎTood Rock and 
more than half way across the Gâte, a tng which proved to be Transfei- No. 
11, boimd east with two loaded carfloats in tow, one on each side, .52 beiug the 
starboard float and 53 the port float. 

As soon as the stearasliip sighted the tug, she gave her a signal of one blast, 
and ported her wheel. The tug made no rejily, and the steamship's engines 
were at once slowed down and a second signal of one blast was given, which 
the tug answered with one. 

If the Transfer No. 11 had ported her wheel and kept over towards the 
Long Island shore, as she could easily hâve done, there would bave beon no 
possibility of collision ; but apparently she made no effort to Iceep over, and 
the Werdenfcls gave her another signal of one blast, put lier engines full 
speed astern, and blew three blasts. 

Althougli the steamsliip was under reversed engines for two minutes, and 
her way was almost ofC, the tug swung her port float direcrtly into the steam- 
ship's bow, indenting several plates on each bow, bending frames and reverse 
frames, starting and breaking rivets and doing other serious damage to the 
steamship. 

Float No. 52 was also damaged and several of the cars loaded thereon ran 
OfC the tracks." 

The allégations in the pleadings cover numerous charges of fault 
but it is not necessary to consider any save such as relate to the f ailure of 
150 F.— 26 



4^3- 150 •ipÈtJÉÎlÀL =RÈPOÉ*ÉR. 

oné.'of the'vessels to perf'àrttiher part^of the ag'reëfriènt tô' pass tothe" 
right,|which,was,the direct caiise oftiie collision., ^ /i. :!;, 

: A contention;, on the part.vof the tug that tlie steamer, should, hâve 
availed itself of the opposing'tide to stop her h«adw*ay while the tug 
was passing and thus kêep but of thëway,, hàs bfeen ùrgedvvith much 
force by the .àdvocate for the tug,, with a considérable citation of author- 
ities. Such fault, however, if it existed, was not plea(ied and the litiga-, 
tion not conducted with a view to the détermination of such a question. 
It is argued; by one side only and it does not seem propêr to enter upon a 
discussion of it under the circumstances. If, in view of the condition of 
the tide, the tug had a right of .way, over the steamer as now claimed,; 
it èhould hâve f ormed a part of her case in the pleadings and not lef t 
to be put forward.until after the case was closed. 

^he same may be said of the f itrther contention with respect to the 
starboard hand rule, There was no fault charged against the steamer 
in such respect., 

The faults charged in the Railroad Company's libel are : 

"1. In proceeding at a higli and unjustiflable rate of speed. 

2. In not keeping a proper lookout. 

3. In not eonl'orming with her signal of one whistle and proceeding towards 
the starboard side of the channel and passing the Transfer and her floats port 
to port. 

4. In not slowing, 8to])ping and baoking before the collision and in time to 
avoid the same. 

5. In failing to anticipato the effect of the flood tide sweeping from Negro 
Point towards the Long Island phore, or to co\interact the same. 

0. In not taking timel.r steps to avoid the collision. 

7. In that her master and crew were incompétent and not attending to 
their respective duties. 

8. And in such other particulars as the libelant will show upon the trial of 
this action." 

Thèse charges do not speciiically présent the présent claims. The 
case has been litigated upon the c^uestion of conformity to the agreed 
method of passing, that is port to port. The master of the tug testi- 
fied: 

"Q. What did yon slow down for? A. ïo see what he wanted to do, he kept 
coming as a usual tbing with a big vessel Ilke that, they lay in around Negro 
Point to let those going up pass first. 

Q. That is usual is it? A. That is usual, yes, sir. 

Q. Could you hâve indicatcd to her In any way you would like to hâve 
her do that? A. I preferred to allow him to handie the whistles himself and 
go according to bis whistles if it is a possible thing, as he had the bigger ves- 
sel. 

Q. Was it the whistle of tbe steainship that first called your attention to 
her? A. No. 

Q. You saw her before she blew? A. Yes, sir. 

Q. Wby didn't you blow to her? A. I was waiting to get a signal from hlm 
to find ont what he wnnted to do. 

Q. If you thonght two whistles would be the right signal, why didn't you 
blow it? A. Because I was leaving it to him, giving him the préférence. 

Q. What was that, courtesy on your part? A. In a way, we generally 
rather bave a ship blow at us than to blow at the ship flrst. 

Q. You just said you think it is usual ,and customary for vessels bound wêst 
to give the right of way to the yessels bound east on the flood tide, hayen't 
you? A. Yes, sir; ' 
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Q. 4.n,d you tliought at that time that you bad veally the rlght of way; dida't 
you? A. ï did, yes. 

Q. Why didri't yoil clàinl itî A. Inasmuch as I was going up with the 
tidé. . • .: 
•Q. ;Wl]y dldn't you claim it? A. I tiiod to explain tha,t to you, my friend. 

Q. I may be dull. Explain it agairi. 4. I told you on aceount of lier being 
a sbfp I waited to get a signal from him first, which I dld, and wlien he gave 
me a signal I answcred and weut acx'ordingly. 

Q. What was it made you wait, because slie was a ship? A. And being a 
bigger vessel, yes, a sbip. 

■ :(:# *.« * * * * * * 

Q. Theve was nothing in Hell Gâte to bother either of you in the way of 
craf t, was thore ? A. No, nothing there. 

Q. And in broad daylight, two vessels were hère that understood each 
other? A. Yes, sir. 

Q. And exchanged signais of one whistle? A. Yes, sir. 

Q. You say that within 10 seconds of the time tliat the Werdenfcls blcw one 
whîstle to, you, you thought there was danger of collision? A. I did, yes. 

Q, And you were then goiug hooked up? A. Yes, sir. 

Q. And you never stopped? A. And we never stopped. 

Q. And you didn't blow alarm whistlcs until after the other boat had? A. 
I did not. 

Q. You did nothing to avoid collision, did you? A. I did ail I could. 

Q. You did what? A. I weut ahead under an extra jingle with whecl hard 
a Btarboard to swing away from the ship." 

According to the tug's testimony she was 113 feet long and had the 
car floats in tovv as stated. They were three track steel floats and eâch 
loaded with 22 cars. When the East River was reached from Çom- 
munipaw, it was about the second hour of the flood tide and the tow, 
passing through the channel between Blackwells Island and Man- 
hattan, reached the vicinity of Hallets Point about 2. .52 or 2.5-3 and the 
strength of the flood tide which was running 5 or 5J^ miles per hour. 
Before reaching Hallets Point a long blast of the whistle was sounded, 
a bend whistle, but no answer was rèceived to it. A lookout was duly 
stationed on top of a car on the port float about 80 or 90 feet ahead 
of the pilot house and the pilot and the lookout were calling to each 
other about the steamer's approach. At Hallets Point the set of the tide 
was towards Hogs Back on the Wards Island shore, and from there 
right by Negro Point, on Wards Island, to Steep Rocks (designated 
on the chart as Scaly Rocks) on the Long Island shore. When finish- 
ing the long blast, the tow was about abreast of Hallets Point Light, 
and it was said a tow of this kind usually goes along there near the 
center of the channel to avoid the Steep Rocks which is a familiar 
place for vessels to go ashore. When the Werdenfels was first seen 
the tow was still rounding Hallets Point under a port helm and saw the 
steamer on her starboard hand. The steamer was then close to the 
Wards Island shore, about 600 feet to the eastward of Negro Point,, 
and heading directly for the Long Island shore and the tow directly 
for Wards Island. The tug did not Sound any signal at this time but 
waited for the steamer to indicate a desired course, which she did by 
sounding one blast which the tug answered with one. At this time, 
the tow had rounded Hallets Point and was heading towards the Long 
Island shore at the lower end of Steep Rocks. They had proceeded 
about 400 feet towards Negro Point on the Une first indicated and 
the steamer had reached a point ofif Negro Point. tJpon the exchange 
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of whistles the tug ported her wheel and swung more to the Long 
Island shore. At this time, she was going 7 or 8 miles an hour by the 
land, which speed she had been going under for 3 or 4 minutes. The 
pilot of the tug says the steamer kept swinging over towards the float 
ail the time and that if he had not known of the set of the tide, he 
would hâve thought that the steamer had starboarded her wheel, she 
sheered so mu eh to the left. The pilot of the tug further says that 
after the exchange of whistles, the steamer blew an alarm, which he 
answered with several short blasts of his whistle and an alarm. The 
pilot further says that at that time, his port float was on the steamer's 
port bow and when they were 300 or 400 feet apart and each had blown 
alarm whistles, the steamer was coming almost head on to the port side 
of the port float, which was partly on the port and partly on the star- 
board of the steamer and when they were not more than 200 feet apart, 
he rang an extra jingle for full speed and put his wheel to starboard to 
swing the stern of his float away from the bow of the steamer, the only 
thing left for him to do ; that the steamer up to the time of the collision 
was heading across from Negro Point ; that she kept swinging to the left 
and struck the float about amidships, cutting into it about 20 feet fore 
and aft and about 5 feet athwartships ; that the collision happened 
right on a line between Negro Point and the Steel Dock. The pilot 
said about 250 feet from the upper end of the dock but he indicates on 
a chart a point a distance of about 400 feet and that if he had gone any 
doser to the shore, he could not hâve recovered and cleared Scaly 
Rocks. 

According to the testimony of the Hell Gâte pilot in charge of the 
steam.er, he was directing the navigation from the bridge, about 150 
feet from the stem. He said that when they came down to Negro 
Point Blufï they were 150 feet from the shore ; that they could not hâve 
been 50 as stated by some of the steamer's witnesses, because the steam- 
er would then hâve gone on the beach; that it was the strength of 
the flood tide, 4 to 5 knots, and they were' going about 5 knots by the 
land; that he blew a bend whistle, a continuons one of about 15 sec- 
onds, before they reached the bluff on Wards Island, but did not hear 
any signais from a vessel coming the other way ; that he saw the Trans- 
fer and floats over Negro Point, about l^-^ points on the starboard 
hand, well over towards Mill Rock, heading well bet%yeen Hogs Back 
and the Plarlem River; immediately afterwards he sa\v her coming to 
starboard as if porting and gave her one blast, which she did. not an- 
swer and the steamer madé no change in her wheel; that she then blew 
again, about 15 seconds later, to which the tdg responded vvith one 
blast; that the tow was then heading between Hogs Back and Negro . 
Point; that he did, not think there was any danger of collision, he ex-' 
pected the float to get ont of his way and give him a chance ; that he 
commenced to port right after coming by Negro Poiiit Bluiï and was 
never in the eddy ofl^ that point, which çnly comes out 50 feet between 
the lower deck a-ncl Negro Point, where .tjiere is à slight inward curve 
of the shore; that" after he bégan tô port , the helm.off the bluff, it was 
never afterwards put to stafboard béfpre the collision;' that. the vessel s 
were about a quarter of a riiile apart 'when the tug answered the one 
whistle; that tlie steamer was then swinging to the' starboard and the 
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tow also. The witness indicated on the chart a point about % oi 3. 
mile to the eastward of Negro Point, as the place where he was 
when he first blew, and a point about 450 feet to the westward of that, 
as the place wliere the agreement for whistles was made, and placed 
the tow at the latter time about the middle of the channel oflf Hallets 
Point on a course towards Pot Rock, where the collision took place. 
The witness then said that he did not see any danger of collision until 
the vessels were within a couple of lengths of each other, when he saw 
that the tow was drifting across the steamer's bow and he slowed the 
steamer and gave orders for fuli speed astern after blowing danger 
signais ; that the steamer at the time was heading for the outside of 
Ilogs Back, off the eastern end of Mill Rock, to go around llallets 
Point; that at the time of collision the tow was heatling well into Pot 
Cove and it was nearer Wards Island than Long Island, to the north- 
ward and westward of the point marked Pot Rock on the chart; that 
the steamer anchored after drifting in the direction of Pot Cove about 
300 feet; that there was no difficulty in powerful vessels like No. 11 
in keeping over to the right, they can go close cnough to Scaly Rocks 
to jump off, a vessel will not drift asiiore there but will do so in the eddy 
above. The witness furtlier said that the tidal current cornes up out 
of the Narrows to the east of Blackwells Island close to the shore and 
cornes close to Ballets Point, boils on that point and sweeps on across 
the cove to Scaly Rocks; that he made two lines on the chart, the first 
indicating the tide as it sets from Horns Hook and Hogs Back on 
Negro Point, the other indicating its sweep close to Hallets Point and 
along the shore towards the cove and then on to the Long Island shore. 
The witness further said that if the tug had blown alarm whistles he 
would hâve stopped the steamer immediately and anchored as a last 
resort. He said on cross examination that he never knew of any 
vessels striking Scaly Rocks on the flood tide, had heard of some 
touching there; that the Transfer was making two knots in excess of 
the tide, in ail 6 or 7 knots. This witness said that he could not give 
the angle of collision but that the steamer angled aft. 

Numerous witnesses hâve becn examined, 25 in ail, and there is great 
contradiction with respect to minor matters but it stands out plainly 
that the détermination of the controversy turns upon the question 
whether the vessels carried out their agreement to go to the right, 
which they made with a fuU knowledge of the difficulties they might 
encounter in endeavoring to do so in this dangerous place. 

The place of collision is not very much in dispute with respect to its 
gênerai locality. The Transfer contends (bat it was off the Steel Dock, 
towards Negro Point, about 400 feot. The steamer contends that it 
was 400 feet further to the eastward, towards Negro Point, and about 
the same distance from the latter place. The channel there is about 
1200 feet wide and if divided into thirds, the center one would be the 
debatable ground. The considération of the position involves the ques- 
tion whether the steamer swung to port. 

The angle of collision is a persuasive argument in favor of the 
steamer. Ail agrée that they came together at an angle of about 45 
degrees.the steamship angling aft on the float.' The contention of the 
tug is that she was heading towards Pot Cove or east of it to some e.x- 
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tent. Theiangk oî coHision on such assumptioii'will necessarily show 
the steamer toi bave been heading on her coursé towards Mill Rockând 
not towards the Steel Dock as contended for by the tiig. This confirms 
the testimony on the part o£ the steamer that she kept her starboard 
course and did not go to the left side of the channel. The contention 
in this, respect is also confirmed by two disinterested witnesses from 
the vicinity ot Hallets Point, one o£ whom testified generally to the 
same effect, and the other produced a photograph made by himself 
shortly after the collision, showing the vessels still together and that the 
angle of collision is not in excess of 45 degrees. The pleadings show 
and it is stated in the testimony that in the extremity of the collision 
the tug starboarded to ease the blow. It does not appear that this 
made enough of a différence in the heading of the tow to substantially 
change the angle of collision. 

I think the détermination must be in favor of the steamer's conten- 
tion. That she was able to turn to the right, notwithstanding the tide 
on her starboard bovv, seems more probable than the tug's claim that 
the steamer went across the channel to within a fevv hundred feet of 
the Steel Dock, and is supported by a prépondérance of the évidence. 
The difficulty in the case probabl}' was that the master of the tug failed 
to realize that he would be unable to do in the strong tide what he was 
undertaking and the course of the trial and the arguments would seem 
to indicate that in spite of the agreement, which required both vessels 
to keep to the right, the tug expected the steamer to do more in car- 
rying it out than was to be looked for from the tug. The évidence 
satisfies me that while there Avas an effort on the part of both vessels 
to perform the agreement, that of the tug failed. The tug should in- 
the beginning hâve indicated that she did not consider it safe to at- 
tempt to pass to the right and instituted another course or should hâve 
responded to the one whistle signal of the steamer by an alarm, indicat- 
ing that the tug could not undertake the proposed manœuvre. Under 
sUch circumstances the steamer, according to the pilot's testimony, 
would hâve waited under Negro Point and donc exactly what the tug 
now contends she should hâve done. 

There will be a decree dismissing the libel of the tug and sustaining 
that of the steamer, with an order of référence. 



MOTTLEY et al. v. LOUISVILLB & N. R. CO. 

(Circuit Court, W. D. Keutucky. February 2, 1907.) 

1. Courts— Fédéral Courts— Jueisdiction. 

Judiciary Act 1887 (Act March 3, 1887, c. 373, 2â Stat. 552), as amend- 
ed by Aet Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 5081; 
gives Circuit Courts of the United States original jurisdiction of civil 
suits where the niatter in controversy exceeds In value $2,000 and arlses 
under the Constitution or laws of the United States. Held, that a fédéral 
Circuit Court had jurisdiction to compel an Interstate carrier to speciflcally 
perîorm a contract to issue free passes to complainants during their 
natural llves, wnich the carrier had refused to do because of the provi- 
sions of Act Cong. June 29. 1906, 34 Stat. 584, c. 3591, prohibiting a car- 
rier from issuing free Interstate transportation, complainants having al« 
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leged that the valiie to eaçli of them oï the right sougliti t<S be énforced 
exceeded $2,000, . exclusive ot interest and oosts. 

[Bd, Note. — Jurisdietion ojECii'cuit Courts as detei'mhied by the aiiiount 
in controversy, see noté to Auer v. JLombard, 19 0. C. A. 75; Teiineut 
Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

2. Oakbiees — Interstate Transpobtatiotm — Passes — Obijgatton of Con- 

TKACTS. . 

Act Cong. June 29, 1906, J g 2, 6, 34 Stat. 384, c. 3.j91, proliibitiûg Inter- 
state carriers from Lssuing free transportation or reeeiving différent com- 
pensation for transportation of pasaeiigers or property between points 
named in publislied tàrlfCs tlian tbe rates, tares, and ctiargés speciilcd in 
tlie tariffs, etc., did not invalidât© a < intract made October 2, 1871, by 
wbich an interstate carrier, in considération of a release of damages for 
Injuries to complainants, contracted to issue free passes over its liues 
to complainants during tlieir natural lives, nor, did sueli act authorize tbe 
carrier to refuse longer to issue passes good béyond the boundàries of the 
State. 

Wright & McElrov, for complainant. 

H. h. Stone, B. D. Warfield, and E. W. Hines;,^ for défendant. 

EVANS, District Judge. On the 2d day of. October, 1871, the coin- 

plainants and the défendant entered into an agreement in writing in 

ternis as follows: 

"Louisville, Ky., Oet. 2nd, 1871. 

"Tlie Louisville & Xasbville Railroad Company in considération that E. Li. 
Mottley and wife, Annie E. Mottley, hâve tbis day released Company from 
ail damages or claim for damages for injuries reeeived by them on tlie 7th 
of September, 187], in conséquence of a collision of trains on thé railroad of 
said Company at Kandolijh's Station, Jefferson county; Ky., hereby agrées to 
issue free passes on said railroad and branches now existing or to iexist, to 
said E. L. & Annie K. Jlottley for the renia in der of the présent year, and there- 
after, to renew said passes annually during the lives of said Mottley and wife 
or either of them. Tbos. .T. Martin, 

"For Louisville & Nashville Railroad Co. 

"Willis Ranney, Sec. [Seal.]" 

This agreement was accepted by the complainants, and, pursuant 
thereto, the défendant from its date tintil January 1, 1907, namely, for 
each of the next succeeding 35 years, issued to the complainants the 
passes it thereby stipulated to issue. At the date last named the de- 
fendant, conceiving itself bound to do so under the reqtiirements of 
an act to amend an act entitled "An act to regulate commerce," ap- 
proved February 4, 1887 (24 Stat. 379, c. 104 [U. S. Cotnp. St. 1901, 
p. 3154]), and acts amendatory thereof, and to enlarge the powers of 
the Interstate Commerce Commission, approved June 29, 190G (34 
Stat. 584, c. 3591), refused to issue any further pas.ses over its railroad 
and branches which extend into many states of the Union, but it did 
ofïer to issue free passes over so much of said railroad and branches as 
were located in the state of Kentucky. The complainants, contending 
that they were entitled under their contract to free passes over the de- 
fendant's entire railroad and ail its branches wherever iocaied and 
operated, declined the offer of the défendant of passes limited to the 
.State of Kentucky. The complainants hâve brought fhis suit to compel 
the défendant to specifically perform the stiptilations of the contract, 
and the défendant has filed a gênerai demurrer to the bill. 
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The judiciary act of 1887 (Act March 3, 1887, c. 373, 24 Stat. 552), 
as amended by the act of 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 433) , 
gives the Circuit Court of the United States original cognizance, con- 
current with the courts of the several states, of suits of a civil na- 
ture at common law or in equity where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of $2,000 and arising 
under the Constitution or laws of the United States. U. S. Comp. 
St. 1901, p. 508. The interprétations by the Suprême Court of this 
provision, -wh&n considered in connection with the averments of the 
bill, leave no room for doubt that the court lias jurisdiction of this 
action ; the ^bill also making averments shovving that the value to each of 
the complainants of the right sought to be enforced exceeds $2,000, 
exclusive of interest and costs. It is only necessary to cite in this 
connection the opinion of the Suprême Court in Patton v. Brady, Ex'x, 
184 U. S. 608, 22 Sup. Ct. 493, 46 L. Ed. 713. That opinion, with the 
cases referred to in it, seems to leave nothing further to be said upon 
the question of jurisdiction. The contract set out in the bill was with 
both complainants; but no point is made by the défendant, and none 
need be rnade by the court, that their causes of action may possibly 
be several. The parties seem to agrée that one suit is as good as two 
for the purpose of settling the rights involved, and we are not called 
upon nor required to question that conclusion, which, indeed, may be 
the proper one. The demurrer itself only raises the question whether 
the complainants or either of them should bave any relief. There 
could be no doubt upon that proposition but for certain provisions of 
the act of June 29, 1906. The complainants had each in 1871 been 
greatly injured by the négligence of the défendant, and claimed com- 
pensation and damages therefor. That claim was acknowledged by 
the défendant, but for reasons satisfactory to the parties the complain- 
ants agreed, in heu of money, to take transportation as provided for 
in the contract in settlement of their daims. This form of settlement 
the parties had a perfect right to agrée upon, and the resuit was the 
contract above set out in fuU. The défendant, while admitting ail of 
thèse propositions, nevertheless says that it cannot longer lawfully per- 
form its contract with the complainants, except to the extent of issuing 
passes over its railroad and branches in the state of Kentucky for the 
reason that the act, by its first section, expressly provides that "no com- 
mon carrier subject to the provision of this act shall, after January first, 
nineteen hundred and seven, directly or indirectly issue or give any In- 
terstate free ticket, free pass or free transportation for passengers ex- 
cept to its employées and their families," and many other persons, none 
of \yhom answer the description of either one of the complainants, and 
for the further reason that section 2 of the said act provides that section 
6 of the act, to which it is an amendment, shall be further amended as 
foUows : 

^'No carrier, unless otherwise provided by this act, shail engage or partici- 
pate in the transportation of passengers or property, as defined in this Act, un- 
less the rates, fares, and charges upon which the same are transportée by 
said carrier hâve been filed and published In aceordanee with the provisions of 
this act ; nor shall any carrier charge or demand or colleet or reçoive a greater 
or less or différent compensation for such transportation of passengers or prop- 
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erty, or (or any service in connection therewith, between the points named in 
sucli tariffs than ttie rates, tares, and cliarges whicli are speciâed in tlie tariff 
filed and in effect at the tinie." 

Manifestly the two provisions of the act just copiée! might prohibit 
the making thereafter of contracts similar to the one made with the 
complainants in 1871, and it is insisted that as the case of the complain- 
ants is not expressly saved by any of the provisos or exceptions men- 
tioned in section 1 of the act, and as the clause quoted from section 2 
makes no exceptions, the complainants' contract is destroyed and an- 
nulled by the force of those provisions. Whether this view is the cor- 
rect one is the very important question to be solved, while we bear in 
mind, on the one hand, that the complainants are threatened with the 
loss of a valuable right, and, on the other, that the défendant, and, in- 
deed, the complainaiats as well, may be visited with serions criminal 
penalties if further performing the agreement must now be regarded 
as unlawful. Of course, contracts like the one sought to be enforced 
are extremely rare — so rare that presumably they did not, in f act, come 
within the contemplation of Congress when it was perfecting sections 
1 and 2 of the act of 1906. Nevertheless, the truth is that upon a high- 
ly valuable considération the parties stipulated that for the settlement 
of a just and acknowledged claim for compensation for personal in- 
juries the défendant, in lieu of paying money, would furnish to the 
complainants ail the transportation they wanted for themselves per- 
sonally over ail its lines for the full period of the natural lives of the 
complainants, respectively. The wofcls "free pass," as used in the con- 
tract, add nothing to the controversy; for the transportation to be 
furnished was ail paid for by the complainants, and the passes, while 
called "free," were in fact no more "free" than is an ordinary ticket 
issUed to a traveler after it has been paid for in cash. Did Congress 
intend to abrogate such previously made contracts founded upon 
valuable and legitimate considérations? Certainly it did not say so. 
Was the abrogation of such pre-existing contracts within the pohcy of 
the législation referred to? There is nothing to indicate that it was, 
although it is obvions that contracts of a similar nature could not be 
made after the act became effective. Was it the policy of Congress to 
annul any previously made contract founded upon good considération ? 
Except through the bankruptcy act, it is difficult to reach the conclusion 
that Congress ever passes an act designed to impair the obligation of 
any contract theretofore lawfully and fairly made upon valuable con- 
sidération. True Congress is not, although the states are, prohibited 
by the Constitution from passing any law impairing the obligation of 
contracts, but there is a moral obligation and stress upon Congress not 
lightly to do so, which we believe always is as effective upon that body 
and its conscience as would be a constitutional inhibition. • If thèse 
propositions be true, then we should construe the act as containing an 
exception to the gênerai language used, and hold that the issuing of the 
free passes provided for in the contract was not meant to be prohibited 
by the statute. Do the âuthorities justify us in doing this? The ques- 
tion is one of interprétation, and in our efforts to solve it we may bring 
to our aid certain well-established rules of construction. 
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Our' Blàclïstoïlë's'taitght us' the leason which Endlich, in sectiouJâS 
of bis wdrlc'bh thè InfefprefatiDiî df Statutçs, has amplified; -Hesays-: 

"Language is rarely so free from ambiguity asto be incapable ôf being tisea 
in more than pne sensé ; aud to adliere rigiclly to its literal and primary mean- 
iug in ail cases wôuld be to miss Its real me'aning in m'any. H a literal nlean- 
ing liàd beengiVen to tbe laws whicb forbadei a layman to lay hands on à 
priest, and punished ail wlio drew blood in the atréet, tbe laymau wbo wound- 
cd a priest with a weapon would not bav^ falleii witliin the prohibition,' and 
the ,sm-geoii who J^ied a person in the street to saye bis 1 if e would bave boën 
lial)ie to pimishnient." ' 

In the. case of Estate of Ticknar, 13 Mich. 51, the Suprême Cpurt 
of that State said: 

"Législatures, like courts, must be considerod as using expressions concern- 
ing tbe thing they hâve in miud; and it wonid not be a fuir metliod of inter- 
prétation to apjily tiieir words to suii.lects not witliin tlieir considération, and 
whieh, if thought of, would bave been more particnbirly aud carcfuily dis- 
posed of." ' : 

In Jefferys vs. Boosey, 4 H. L. 815, the House of Lords laid dowit 
the rule that : , 

"General words do not always extend to evcry case whicli literally falls 
witbiu tbem." 

Otitside and untliouglit of facts and circumstances may develop a 
latent ambiguity, whcn the literal words of a statutc come to be con- 
sidered in connection with them ; and in such cases the courts must 
interp'ret the language of the statute without losing sight of those 
facts, cspecially when a rétroactive opération of the statute might 
dcstroy vested riglits or otherwise work gross and possibly irrémédi- 
able injustice altogctber, without such results having been witliin the 
contemplation of the législative body. 

Unquestionably in this case the first matter for considération is the 
intention of Congress. That gênerai intention cannot be misconceived 
nor misunderstood. It was, under the commerce clause of the Constitu- 
tion, to regulate the rates which common carriers eng'aged in interstate 
commerce were to charge and receive for the carriage of property and 
passengers in such commerce. The détails of the act were arranged for 
the purpose of efïectuating that gênerai intention. Hence the provir 
sions which hâve been copied above. In tern:s there is no clause 
in the act which would except agreemcnts like the coraplainants from 
the control of those provisions. Yet complainants had already in^ 1871 
paid in full for the transportation their contract calls for, and that pa}'- 
ment had then imposcd upon the défendant the légal obligation to car- 
ry complainants as passengers over its railroad and ail its branche!» 
at any time they or either of them desired to travelthereon during their 
respective lives. .Notwithstanding the gênerai purpose of the act, and 
notwithstanding-the' genefal languagc used therein, must we coticlude 
that Congress intended to deal with the very unusual case of contracts 
like that with the complainants, whereby, they had already çontracted 
iand paid for their pwn transportation as passçngers over defendant's 
lines? Complainants, by payidg for it, had acquired a yested right, 
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certaînly as bet-yvçen them and the défendant, to thç thing: the latter 
contracted to deliver. Under thèse circumstances, is it fairer or more 
nearly right to apsume that Gongress meant to destroy this vested right 
withoutrequiring the défendant to reimburse to complainants the mon- 
ey potentially paid for the service than, it is to assume that Congress 
meant to do no such unjust and unnecessary thing eyen by the gên- 
erai language of the act? The invalidation of the complainants' con- 
tract would haveino appréciable efïect upon the gênerai opérations of 
the act, and would, therçfore, be practically as unnecessary as it would 
be unjust. Such invalidation could be justified upon no principle which 
would aid in the gênerai purposes of the législation, but would be the 
wanton infliction of an unnecessary wrong. We are unwilling, there- 
fore, to impute to Congress a deliberate intention of that character, 
and we believe the authorities justify this reluctance. 

In United States v. Kirby, 74 U. S. (7 Wall.) 480, 487, 19 L. Ed. 278, 
the Suprême Court laid down this gênerai rule: 

"AU laws should receive a sensible construction. Général terms should be 
so llmited in their application as not to lead to injustice, oppression, or an ab- 
surd conséquence. It will also, tberefore, Be presun\ed tbat the Législature 
Intended exceptions to Its language, wliich would avoid résulta of that char- 
acter. ïhe reason of the law in such cases should prevail over its letter.',' 

In Carlisle v. United States, IG Wall. 153, 21 L,. Ed. 426, the court 
thus stated the proposition: 

"Ali gênerai terms in the statutes should be lîmited in their application, so 
as not to lead to injustice, oppression, or any unponstitutlonal opération, if 
that be possible. It will be presunied that the exceptions were intended which 
would avoid results of that character." 

This îamiliar rule was again reaffirmed in practically the same 
language in Chew Heong v. United States. 112 U. S. 555, 5 Sup. Ct. 
255, 28 L. Ed. 770. In Market Co. v. Hoflfman, 101 U. S. 116, 25 L. 
Ed. 782, the court stated a kindred rule as foUows : 

"In Brewer's Lessee v. Blougher, 14 l'ot. 78, 1\ Ïj. Ed. 408, it was said to be 
the undoubted duty of the court to ascertain the uieaning of the Législature 
from the words used in the statuts, and the subject-uiiitter to which it relates, 
and to restrain its opération within narrower liniits tliau its words iiniK>rt, if 
the court is satistied that tbe litcral nieaning of its laniçuage would extend to 
cases w^hich the Législature never desigucd tb Include in it." 

In Knowlton v. Moore, 178 U. S. 77, 2v Sup. Ct. 7G1, 44 L. Ed. 
969, the court said : 

"We are, tlierefore, bound to glve hced to the rule that where a particular 
construetion of a statute will occasion great ineonvwtiencc, or produce iii- 
equallty aud injustice, that View is to be avoided if auother and more reason- 
abie interprétation is présent in thé statute." 

It may also be appropriate and applicable to sav that in Cook v. 
United States, 138 U. S. 181, 11 Sup. Ct. 268, 34 L.'Ed. 906, the court 
stated it to be a "settled rule that the courts uniformly refuse to give 
to statutes a rétrospective opération where the rights previously vested 
are injuriously afïeçted, unless compelled to do so by language so clear 
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and positive as to leave no room to dottbt that such was the intention 
of the Législature." 

In the case before us the statute, if literally construed, would hâve 
a manifestly rétrospective opération upon the contràct by annulling 
what had become valid over 35 years ago, and which had been acted 
upon by the parties for that entire period. Certainly the statute in this 
case does not by any language used therein clearly or expressly indi- 
cate that such contracts were intended to be affected by its provisions, 
and we conclude, upon the authorities cited and upon ail the considér- 
ations we hâve suggested, that the act of June 29, 1906, should be con- 
strued precisely as if, in its gênerai language, there was an express ex- 
ception excluding from its opération the complainants' contràct. The 
authorities clearly authorize the court to so construe it. In no other 
way can the vested contràct rights of the complainants be preserved. 
In no other way could gross injustice be avoided, especially as no way 
to reimburse or compensate the complainants is provided. In so con- 
struing the act, we proceed upon established principles, and do no vi- 
olence to the gênerai policy of Congress — imputing to it, as we do, the 
intention to deprive no one of rights lawfully acquired and vested long- 
before June 29, 1906. 

The case of Railroad Company v. Richmond, 19 Wall. 584, 22 L. 
Ed. 173, is not strictly analogous, but certain parts of the opinion of 
the court delivered by Mr. Justice Field may throw additional liirht 
upon the subject. Speaking of the acts of Congress then under dis- 
cussion the court, at page 689 of 19 Wall. (22 L. Ed. 173), said : 

"Tliey were not intended, even if it were compétent for Congress to aiitlior- 
ize any such proceeding, to invade tlie domain of private contracts. and auiuil 
ail such as had been made on the basis of existing législation and exiiïtiiit?: 
means of Interstate comaiiinlcation. Contracts valid when made continue \al- 
id, and caiiable of enforcement, so long, at leiist, as peaee lasts bet\^eeu the 
governments of the contracting parties, notwithstanding a change in the con- 
ditions of business which originallj' led to thoir création. The power to régu- 
la te commerce among the several states wàs vested In Congress in ovder to 
secure equallty, and freedom in commercial intercourse against discriminatinj; 
State législation. It was ncver intended that the pOwer should be exercised 
so as to interfère with private contracts not designed at the time they were 
made to create Impediments to such intercourse." 

la Addyson Pipe bi Steel Co. v. United States, 175 U. S. 833-355, 20 
Sup. Ct. 96, 44 L. Ed. 136, the court had occasion to distinguish that 
case from the Richmond Case, but did not allude to the fact th£(t the 
contràct in the case then before it was made in 1894, long after the anti- 
trust act, which the court was considering, was passed in 1890. That 
contràct was in plain violation of the law then in force, just as Mottleys 
contràct, if made now, might be in violation of the act of June 29, 
1906, and the gênerai words used by the court (as it often reminds us) 
are to be applied to the exact case before it. Besides, in the Addyson 
Pipe Company Case the contràct was by no means based upon a valuable 
considération actually paid before the prohibiting law was enacted, but 
was simply an agreement based upon mutual promises to form an un- 
lawful combination. For thèse reasons we conclude that there is noth- 
ing in the Addyson Pipe Company Case that overrules or conflicts 
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with any of the cases which we hâve cited in support of the construc- 
tion we hâve given to the act of June 29, 190C. 

We hâve been cited to certain cases which deal with the power of 
Congress or state Législatures to enact laws which make it unlawful, 
and therefore legally impossible, to perfonn certain classes of agree- 
ments which werelawful when made. But we take it that in ail such 
cases the législative intent to reach and to override existing agreements, 
particularly, if valuable property rights hâve thereunder become vested, 
must be very cle^r and unmistakable. As no such intent is expressly or 
clearly shown in the act of 1906, if, indeed, such intent be shown in the 
least degree, the cases cited by counsel are not persuasive, especially as 
the nature of the agreements then in contention, and whether they were 
based upon valuable considérations already paid by one party and re- 
ceived by the other was not clearly shown at the argument. At ail 
events, we hâve reached the conclusion that, if the avcrments of the 
bill are true, the complainants are entitled to relief in equity, it being 
quite apparent from the nature of the case and from the uncertainty of 
human life that a remedy at law would not be plain, or complète, and 
certainly not so adéquate" as would be a spécifie performance, which, 
if had, will meet the exact justice and right of the case, while an ac- 
tion for damages for a breach of the contract, even if maintainable, 
might not do so, inasmuch as one would be based upon the exact life- 
time of each complainant, while the other could only be estimated upon 
mère life probabilities. 

The demurrer will be overruled. 



MONTGOMBRY WARD & 00. v. SOUÏII DAKOTA UEÏAIL MER- 
CHANTS' & HARDWARE DEALERS' ASS'N et al. 

(Circuit Court, Di. South Dakota. February 1, 1907.) 

1. Injunction — Tempoeary Injonction. 

Where the only object of a suit in equity is a tjermaucnt injunction, a 
temporary injunction will not issue, il' the court is of tlie opinion that 
there is no probability that the complainant will succeed on the uierits. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2T, Injunction, i 
309.] 

2. CoNSPiRACY— Business Compétition. 

The right to do business free from interférence, except from lawful com- 
pétition, includes the right to buy as well as to sell. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, gS 
7-11.] 

3. SaME— COMBINATION OP ReTAILEKS. 

An association of retail dealers could lawfully agrée among Ihemsclvos 
that they would not purchase merchandise from wholesalers and jobbers 
who sold to catalogue or mail order houses, and to inform each other as 
to what wholesalers and jobbers did sell to such houses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Conspiracy, § 10.] 

4. Same. 

That a combination of retail dealers in merchandise Interfered with 
complainant's right to buy goods by persuasion or peaceable means exerted 
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,; Bgaiustthé sejl^rs did npt constltute unf air compétition, intimidation, or 
coereion, ' ... ' ' , 

[Ed. Note. — For çàses An i^oint, see Cent. Dig. vol. 10, Oohspiracy, § 

■ 10.]^: . ;* ■ ■■ 

S. InJUNCTION— CONSpifiACY— t'BEEDOM OP ' PKESS.' 

Under Cônst. S. D. art 6,' § 5, providing tliat ever.V person may freely 
spealv, write, and publlsli on ail subj.ects, bcing reeponsibleifop the abuse 
of the ri.ght, the publlsher of a commercial newspaper was npt subject to 
injunction to restrai» Wm from publ.isblug articles in support of proceed- 
ings of a retail dealers' association agaînst catalogue and' mail order 
housfis ; the publisher being only resjionsible in' an actioti at law for 
damages or a criminâl proceeding by indictment or information. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, %% 
172, 174.] , . : , .,..;,..: 

On Motion for Temporary Inj.tihction. 

George P. Merrick and Rpgde & Winàns, for complainant. 
Grigsby & Grigsby, .for défendants, other than Ë. J. Mannix. 
Bailey & Voorhees, for défendant Ë. J. Mannix. 

CARLAND, District Judge. By the bill filed in this action, corn- 
plainant seeks to perpetually enjoin the défendants from denianding, 
urging, soliciting, or asking ^ny wholesaler, jobber, manufacturer, or 
any one else to sever business deàlings or relations with the said com- 
plainant, or to cease selling merchandise of any kind to the complain- 
ant ; from threatening, coercing, or intimidating any manufacturer, 
jobber, wholesaler, or any one else concerning business deàlings of any 
kind with the said complainant; from preparing, printing, publishing, 
mailing, posting, distributing, or uttering any tlireats of injury, or in- 
timidations to any corporation, fùrm, association, or person regarding 
its or their business relations to the complainant; froni preparing, pub- 
lishing, posting, making, or delivering any communication in the in- 
terest of or in furtherance of any blacklist or boycott against any manu- 
facturer, jobber, wholesaler, or any one else — the efïect or purpose of 
which is to restrain trade, or calculated to prevent and impair free, 
full, and unrestricted compétition or trade of ail persons with the com- 
plainant. 

By the motion now submitted to the court complainant asks that a 
temporary injunction bè granted, enjoining the défendants from doing 
the acts above mentioned while this suit is pending. Where the only 
object of.a suit in equity is a permanent injunction, a temporary in- 
junction will not issue .where. the court is of the opinion that there is 
nq prpbability that the coinplainant will.succeed on the merits. . . In the 
considération of this motion it w"ill be necessary to consider the case 
against the members of the South Dakota Retail Merchants' &. Hard- 
ware Dealers' Association hereafter in this opinion called retail dealers 
and the case against the défendant Mannix, as publisher of the Com- 
mercial Xews, separatéiy, as thèse défendants do. not appear from the 
évidence to be sçi con.neutçd .as ,to,make the case of ,one binding upon 
the other. The case made by the évidence submitted to the court 
against the retail: dealers. by: c.oniplainant is substantially as follows:' 

Conij^lainant is, and lias, beem for more than 30:years past, actively 
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'^ngagçd in the business, of retailtng and dealing in, gênerai merchan- 
dise,; inçluding hardware,,. ,groçei-j,es, dry goods, ,farm implements, ina- 
chinery, clothing, furniture, drugs, chemicals, and many other kinds 
and .variéties of merfcliandise with its hcadquarters and principal place 
of business in tlie city of Chicago, in the state of Illinois, and conducts 
said business throughout the TiJnited States, inChiding thé state of Soûth 
Dakota, by means of a certain business 'method commonly known 
and desçribed as the "mail order" or "catalogue method." The com- 
plainant originated, instituted, and developed the mail order or cata- 
logue., System or method of doing business, the chief élément of which 
consists in dealing directly with the customer or consumer by means of 
placing in his hands a printed catalogue containing a description of the 
articles of merchandise ofïered for sale and the priée thercof. 

The South Dakota Retail Merchants' & Hardware Dealers' Associa- 
tion is a voluntary association organized for the purpose of correcting 
trade abuses, to develop the rnercantile profession and to co-operati» 
with other organizations having like objects. The retail dealers held 
their annual meeting at Mitchell, January 23, 1906, and soon after 
said meeting there was, with the consent and knowledge of its principal 
officers, issued and sent to a great number of wholesalers and jobbers 
throughout the United States who were not members of said associa- 
tion the following circulât letter: 

A. F. Grimm, Président, L, S. Tyler, Secretary. Birectors : 

THE SOUTH DAKOTA RETAIL P. F. Wickhem, 

MERCHANTS' & HARDWARE DEALERS' ^ j'^tt^'J!'*^'^'''*' 

L. N. Cnll, 
ASSOCTATION. Kik Point. 

A. R, Me?iIiUan. 

(îonde, 
Andrew E. Lee, 

Vermillion, 
W. H. Buuting, 

Albee. 
T. H. Courshon, 

Delmont 

Sioux Falls, S. D, Marcli jl, 1906. 

The South Dakota Retail Merchants iu Convention assenil)led at Mitchell, 
So. Dalv., Janûary 2.3, 24, 25, .1906, expressed stroiif^ sentiments and were unan- 
imous on thé subject : Relating to the sellins of merchandise by the jobber 
and manufacturer to the catalogue or niail order houses. That It was unfair 
treatment on the, part of the wholesaler towardsthe l'etailer. Tbo retail mer- 
chant of South Dakota feels that the cause of the catalogue honse ha8 bcen 
advariced by the wholesaler, inasmuch as the stock of the mail order house is 
carried by the wholesaler. The retail merchants hâve suCCered in cousequcne.' 
of this arrangement. 

Will you not act with the retail merchants îr, Dp you at the présent time eii- 
ciourage and help the catalogue house business'/ AVill you not refuse to sell 
to the mail order house, and will you confine your trade to the legitimate retail 
dealer? ^ ,•■.,•, 

Any suggestion for co-operation for our mutu,il interests of both the whole- 
saler and retailer we woul,d,as a body :of merchants be gl'ad to recel ve and con- 
sider, , , . . , , ; .: . - 

ïliis letter is îiidorse,d by the board of directors as àbove named and sent 
out undei- thelr instruction. 
•■• ' ïoui'S'truly,'' '. ;.', cir L. S. Tylèr,. Secretary. 
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That on July 14, 1906, there was issued and sent to the members of 
said voluntary association a letter in words and figures as foUows : 
A. F. Grimm, Président. L. S. Tyler, Secretary. Directors : 

THE SOUTH DAKOTA ÇETAIL P. F. Wickhem, 

MERCHANÏS' & HARDWARE DEALERS' j^ N^OrUr'^'^^''^' 

ASSOCIATION. ■ " Éik Pohit, 

A. R, McMillan, 

Conde, 
Andrew E. Ijee, 
Vermillion, 
W. H. Bunting, 

Albee, 
T. II. Courshon, 
Delmont. 

Sioiix Falls, S, D., July 14, 1906. 

Dear Sir: The attached list comprises tliose jobbers that refuse to answer 
in any way the letter tliat was sent out by the Retail Merchants' & Hard- 
ware Dealers' Association at your request in March, askiug them if they 
would act with the retail trade and not witli the catalogue houses. 

In thèse houses refusing to answer our letters and iguoring the merchants, 
through their association, the secretary cannot corne to any other conclusion 
than that tliey prêter the business of the catalogue houses as against retailers 
of this State. It would seem that, in the course of business, a jobber that 
depended on the retail trade for his support might hâve courtesy enough to 
reply to a fair question, even though lie miglit not be In accord with it and 
preferred to trade with tlie catalogue houses. Hang this over your desk 
for référence. 

Yours truly, L. S. Tyler, Secretary. 

The South Dakota Retail Merchants' & Hardware Dealers' Association. 

The défendant E. J. Mannix is the. editor and publisher of the Com- 
mercial News, a monthly magazine published at the city of Sioux Falls, 
in the interest of the retail merchants of South Dakota and the adjacent 
States, as well as the interest of the consumers of said state. That 
said Commercial News has published f rom time to time the officiai trans- 
actions of the South Dakota Retail Merchants' & Hardware Dealers' 
Association and has at ail times advocated, according to its views, the 
interests of the retail dealers as against complainant and other mail 
order houses, and it is the intention of the editor of said publication to 
continue to so advocate said interest as long as he may désire to do so. 
Said publication, however, has never been the officiai paper or organ 
of the South Dakota Retail Merchants' & Hardware Dealers' Associa- 
tion in such a sensé as would make said association or its members 
responsible for the utterances of said publisher. The défendant E. J. 
Mannix ceased to be a member of said association Jannary 1, 1907. 
The Commercial News published the letters hereinbefore referred to 
and signed by L. S. Tyler, secretary, and accompanied said publication 
with editorial comment, strongly supporting the position taken by said 
voluntary association. That by reason of the letters sent out as afore- 
said, and by reason of the publications contained in said Commercial 
News, some wholesalers and jobbers hâve declined, and continue to 
décline, to furnish to complainant goods or merchandise manufactured 
by them, so that said complainant is unable to obtain or procure very 
many articles of merchandise which it has hitherto bought, sold, and 



MONTGOMERT WARD & CO. V. SOUTH DAKOTA R. M. * H. D. ASS'N. 417 

distributed to its customers, which bas resulted in injury and impair- 
ment of complainant's business, and that complainant's damage as 
claimed in the bill exceeds, exclusive of interest and costs, tbe sum of 
$2,000. It is alleged in the bill tbat the acts of said voluntary associa- 
tion and its officiais, together with the publications contained in the 
Commercial News, bave ail been committed in pursuance of a con- 
spiracy between the members of said voluntary association and said 
défendant E. J. Mannix to injure and boycott the business of the com- 
plainant. 

It also fairly appears from the évidence that the retail dealers bave 
agreed among themselves that they will not purchase any merchandise 
from wholesalers and jobbers who sell to catalogue or mail order 
bouses. It does not appear, however, that said retail dealers intend 
to do anything in connection with the matters in controversy différent 
than they bave donc already. It must be remembered that the retail 
dealers and complainant are competitors in business, and that the re- 
tail dealers hâve committed the acts, shown by the évidence, for the 
purpose of protecting their own interests so that the retail dealers do 
not stand in the position that a combination of persons would who had 
ho interest of their own to protect. It is impossible to reconcile ail 
the décisions bearing upon the power and authority of a court of equity 
to restrain by injunction combinations of persons having for their ob- 
ject an interférence with the business of another. So far as the acts 
done by the combination are concerned, each case must be judged by 
its own facts. Ail of the cases similar to the one at bar bave arisen 
where a combination of persons hâve sought to interfère with the free 
flow of trade of another by acting upon the free will of bis customers. 
It is believed that this is tîie first case where complaint bas been made 
of interférence with the free will of the persons from whom one pur- 
chases the merchandise which be sells. But tbe rigbt to do business, 
free from interférence except from lawful compétition, includes the 
right to buy as well as to sell, although it is quite probable tbat the 
damage from interférence in the former case would be much less than 
in the latter. An examination and considération, however, of tbe 
numerous cases bearing upon tbe question at issue, bas convinced the 
court that, before a court will enjoin the commission of acts by a com- 
bination of persons which interfère with the business of another, the 
court mvist find that the acts are unlawful. For damage arising from 
the commission of lawful acts, the law affords no remedy. Tbe facts in 
évidence on this bearing show that the retail dealers bave agreed among 
themselves that they will not purchase merchandise from wholesalers 
and jobbers who sell to catalogue or mail order houses; that they hâve 
corresponded with jobbers and wholesalers stating that the retail 
dealers were opposed to said wholesalers and jobbers selling to cata- 
logue or mail order houses, and bave requested the former not to sell 
to the latter. Are thèse acts of the retail dealers unlawful? Do they 
show unfair trade compétition? Is persuasion unlawful when con- 
sidered with référence to the facts of this case, or, in other words, is 
persuasion unfair compétition? Upon the answer to thèse questions 
dépends complainant's rigbt to a temporary injunction. 
150 F.— 27 
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iThat the retail dealers 'hâve a lawful right to, agrée among tliemr 
selves that they will not piirchase merchandise froiii wlaolesalers and 
jobbers who sell to catalogue or mail order, houses. cannot be denied, and 
it ;necessarily follpws that they hâve the right to inform each other as 
to.what wholçsalers and jobbers do sell to catalogue ■ or mail order 
houses. The question in this case is : What may they do, in addition, 
to influence the wholesalers and jobbers not to sell to catalogue houses ? 

It must be conceded that compiainant has the right to transact and 
carry on its business free from intimidation or coercion, that this is 
a property right, and that a combination to interfère with this right 
otherwise than in fair compétition must show justification. The Ameri- 
can, cases, hovvever, when carefully considered, show that the great 
weight of authority in the United States is in favor of the proposition 
that it is not unfair compétition, intimidation, or coercion for a combina- 
tion to interfère vi^ith this right by persuasion or any peaceable means. 
National Protective Association v. Cumming, 170 N. Y. 315, G.3 N. E. 
369, 58 L. R. A. 135, 88 Am. St. Rep. 648; Fletcher Co. v. Association 
of Machinists (N. J. Ch.) 55 Atl. 1077; Foster v. Retail Clerk's Associa- 
tion (Sup.), 78 N. Y. Supp. 860; Reynolds v. Everett, 144 N. Y. 189, 
39 N. E. 72; Pomerov's Equity Jurisprudence, vol. 6, § 595; Bohn 
Manufacturing Co. v. Hollis, 54 Minn. 223, 55 N. W. 1119, 21 L. R. 
A. 337, 40 Am. St. Rep. 319. , , 

It thus appears that the retail dealers hâve done nothing, nor threat- 
ened to do anything, which is actionable. Whatever the défendant 
Mannix has done has been as publisher of the Commercial News, and 
not as a member of any combination. As such publisher he is entitled to 
invoke the constitutional guaranty contained in section 5, art. 6, of the 
Constitution of South Dakota, which, so far as pertinent, is as follows 
"Every person may freely speak, write and publish on ail subjects, be- 
ing responsible for the abuse of that right." In the jurisprudence of 
the United States there is no remedy for the abuse of this right con- 
ferred by the Constitution, except an action at law for damages or a 
criminal proceeding by indictment or information. Marlin F. A. Com- 
pany v. Shields, 171 N. Y. 384, 64. N. E. 163, 59 L. R. A. 310; Frances 
v. Flinn, 118 U. S. 385, :6 Sup. Ct. 1148, 30 L. Ed. 1(35; Kidd v. Florrv 
(C. C.) 28 Fed. 773 ; Brandreth v. Lance, 8 P. (N., Y.) 24 ; Boston Diatite 
Co. V. Florence Mfg. Co., 114 Mass., 69, 19 Api. Rep. 310; Singer 
Mfg. Co. V. Domestic S. M. Co., 49 Ga. 70, 15 Am, Rep. 674; Towns- 
hend on Slander and Eibel, § 41 7a; Odger on Eibel and Slander, § 13 ; 
Owen V. Partridge (Sup.) S-^^N.. Y. Supp. 249. 

It results, from wh.at has^,been, said in behalf of the retail dealers, 
that défendant Mannix is not a member of an unlawful combination, and, 
so far as he is concerned as publisher, this court cannot assume the duty 
of censor and lay down ruîes, for bis guidance. He has the right to 
publish. If he abuses it, the, compiainant bas the same remedy as any 
other citizen, np. less and no more. It seems to \)e conceded that this 
court may not enjoin the publication of libels, but it is, in.sisted that it 
npayenjoin publications which, aid any combination having for its pur- 
pose an unlawful injury to one's business., ;There are t'wo reasons why 
an injunction' should not issue, to restrain the publications of articles 
by the défendant Mannix, which, though not libelotis, hâve a tendency 
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to injure tlie business of complainant, and they are : First, this court 
cannot détermine in advance, by any ruie which it might promulgate for 
the guidance of the défendant Mannix, as to what would be a mère 
libel, and what would corne within the prohibition of the injunction; 
second, without reflecting in any way upon the character or influence of 
the Commercial News, it iriay be said that the court cannot find that 
any article publisHed by it on its own behalf alone would unlawfully 
intimidate any one, or compel any jobber or wholesaler to refuse to seÛ 
to catalogue or mail order hou ses against their will. 
The motion for a temporary injunction must be denied. 



CAUSSE MFG. CO. v. UNITED STATICS. 

(Circuit Court, S. D. New York. .Tuly 18, 1900.) 

No. 4,027. 

CusTOMS DuTiES — Classification — Obange and Lemon Peel in Bbinb— 
"Pkeserved." 

Orange and lemon peel Immersed In brine for the purix)se of protectlng 
it from decay during transit, witbout afCecting its propertles or qua.ity, is 
not "preserved," witliin tlie meaning of Tarife Act .Tuly 24, 1897, c. 11, § 1, 
Schedule G, par. 2G7, 30 Stat 172 [U. S. Conip. St. 1001, p. 16.51], but is 
free of duty as "not preserved, caudied. or drled," under section 2, Free 
List, par. 627, 80 Stat.. 200 [U. S. Oouip. St. 1901, p. 1686]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,039 (T. D. 26,368), which affirmed 
the assessment of duty by the collector of customs at the port of New 
York. 

The majority opinion of the Board, so far as applicable to this appeal, 
reads as follows : 

"SOMERVILLE, General Appraiser. TUe merchandise covered by each of 
thèse protests conslsts of orange peel contalned In brine, which was assessed 
for duty at 2 cents per pouud, under Tarife Act July 24, 1897, c. 11, § 1, Sched- 
ule G, par. 267, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1651], which levies that 
rate of duty on 'orange peel * * * preserved, candied, or dried.' The Im- 
portations are claimed to be exempt from duty under section 2, Free List, par. 
627, 30 Stat 200 [U. S. Comp. St. 1901, p. 1686], which provides for 'orange and 
lemon peel, not preserved, caudied, or dried,' or else as dutiable under vari- 
ons other enumerated paragraphs of said tariff act of 1897. 

"The flrst claim is the only one relied on at the hearing, and needs there- 
fore alone to be considered. The importations were luade by the A. L. 
Causse Manufacturing C^ompany, belug the same party who was the protestant 
in the case of A. L. Causse Manufacturing Company (G. A. 4,439 [T. D. 21,- 
156]), deeided May 10, 189!), where the Board liad under considération mer- 
ohandise of precisely the sanie character as that in tliis case. The goods in 
that case were assessed under the same paragraph covering the assessment in 
the présent case, namely, paragraph 267 of the tariff act of 1897, and at the 
same rate of duty. They were elaimed, as hère, by the same party, to be ex- 
-enipt from duty , under said paragraiih 627. The Board after due considéra- 
tion overruled the protest. holding that orange peel in brine was dutiable as 
, 'orange pee' : ireserved,' within the meaning of said paragraph 267 ; the vvord 
'preserved' ..cing heldto be used in its ordiuary andpopular signification; 
that is to say, to save from decay by the use of soine preservative substance. 
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* * * The same contention is now rénewed in thèse protests. Thrèe wit- 
nesses were introduced at tlie hearing in behalf of the imijorter, namely, A. L. 
Cansse, who is the président of the imiwrting corporation ; W. S. Rosensteiii 
and Julius Kauffmann, by whom it was attempted to show that what is known 
as preserved orange peel was commercially conflned to such as was preserved 
In sugar, the same as candied orange peel. The testimony dlsclosed, however, 
that the last two named witnesses were not famiiiar wlth ànd had never im- 
ported orange peel of the kind under considération, preserved or contained in 
brine. The flrst named witness was the manufacturer, and he admltted that 
the article was placed in brine to prevent decay in transit, anû that the brine 
served no other purpose except to préserve It up to the time he would begiu 
the other proeess, namely, the preserving of the peel in sugar. 

"This testimony, in our judgment, is insufflcient to prove a gênerai and uni- 
form meaning in the trade attached to the use of the word 'preserved,' as dis- 
tinguished from its ordinai-y meaning. Berbecker v. Robertson, 152 U. S. 373, 
14 Sup. et. 590, 38 L. Ed. 484 ; U. S. v. Zeimer, 107 Fed. 912, 47 C. G. A. 60. 
The Word 'preserved,' therefore, as used in suid paragraph 267, must be taken 
to be used in its ordinary signification. 

"The same word oceurs in various paragraphs of our tarife laws ; 

"Paragraph 2C3, § ], Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1051] : 
'Fruits preserved in sugar, molasses, spirits, or in their own juiees.' 

"Paragraph 239, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1649] : 'Jlilk, pre- 
served.' 

"Paragraph 241, 30 Stat. 170 [U. S. Comp, St. 1901, p. 1640] : 'Vegetables, 
preserved.' 

"Paragraph 251, 30 Stat. 170 [U. S. Comp. St. 1001, p. 1050] : 'Natural flow- 
ers of ail kinds, preserved.' 

"Paragraph 275, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1052] : 'ileats of ail 
kinds, ♦ * * preserved.' 

"The word as used in paragraph 263 was construed by the Circuit Court, in 
Voight V. Mihalovitch, ]25 Fed. 78 (T. D. 25,092), which affirmed the Board's 
décision in Re Mihalovitch, G. A. 4,296 (T. D. 20,212), vvhere certain cherries 
were preserved in spirits, and it was held to mean simply 'put in spirits for 
the purpose of préservation, or resisting fermentation or decay.' 

"In Presson v. Russell, 152 U. S. 577, 14 Sup. Ct. 728, 38 L. Ed. 559, certain 
flsh imported under the tarife act of 1883, which were cured with dry sait 
and imported in barrels, were held to be 'prepared or preserved' ; the court 
observing, through Ohief Justice Fuller, as follows : 'As, however, the flsh 
were preserved by being dry salted, we are of opinion that they came within 
the third paragraph, and were subject to the ad valorem duty there pre- 
scribed.' This décision was followed in Alart et al. v. U. S. (C. C.) 61 Fed. 
500, where certain vegetables, namely, cucumbers and cauliflower, packed in 
sait, were held to be dutiable under Tarife Act Oct. 1, 18!)0, c. 1244, § 1, 
Schedule G, par. 287, 26 Stat. 586, as 'vegetables, prepared or preserved,' and 
not under paragraph 288 of said act (26 Stat. 586), as vegetables in their nat- 
ural State, 'not specially provided for.' In that case the importers had con- 
tended that the goods were packed in dry sait 'only for convenience and for 
préservation during transportation.' The United States had contended, on the 
contrary, that the terms 'prepared or preserved' were not commercial terms ; 
that they had been judicially construed by the United States Suprême Court, 
in the case of Presson v. Russell, supra. The décision of the Board of General 
Appraisers was aifirmed by Judge Townsend on the authority of this décision. 
As there was no particular proeess of preparing thèse vegetables, the ne<'es- 
sary effect of the court's décision was to hold that they were vegetables pre- 
served in sait. 

"The contention of the importer may be reduced to the proposition that 
the word 'preserved,' as used In said paragraph 267, necessarily means pre- 
served In sugar and not in any other manner, and permanenOy as dlstln- 
guished from temporary préservation. This view entirely ignores the fact, 
which is one of common knowledge, that the preserving quality of sait, 
whether In solution or otherwise, is proverbial, and nioreover it is contrary to 
the décisions above cited. 



CAUSSE MFG. CO. V. UNITED STATES, 421 

"No liglit of interprétation eau be derivccl by involiing the doctrine of nosci- 
tur a ftociis in tliese cases, for tlie reason that tlie word 'preserved' is associ- 
ated in tbe sanie paragrapli with tUe word 'dried' as luuch as witli 'caudied,' 
and tbere is no reseiiiblance between tliese différent processes. So, tbe .use 
of tbe article as raw niaterial so calied, for produclng candied orange peel, 
canuot contre! its ciassiticatiou ; dried peel being used for tbe sauie purpose. 
• * * 

"Tbe Board bas beld, in Stalhnan & Fultoii's t:ase, G. A. 4.161 (T. D. 19,422). 
tbat pièces of orange peel dried by exjjosure to tbe air after renioval froni 
tbe orange were free of duty under said jiaragrapb (!27 ; tbis view being con- 
curred in by the Treasury Department in ï. I). 20,4."'>7. In tliat case it was 
«bserved as follows: 'It is in évidence tbat ijnportations of tbis cbaraeter 
are. after arrivai liere. lirst kiln-dried and theu powdered, and tbat tbere is a 
considérable loss in weigbt in the process of drying.' 

"Independently of tbe coucluKion reacbed in tbat case, it is a matter of coin- 
mon knowledge tbat orange ])eel ex]iosed to tlie air dries witbout destruction 
by decay. On tbe coiitrary, 'sbredded orange peel,' wbicb bas uudergone a 
process of iireparation and fifterward artificially dried (liiln-dried), lias been 
beld to be 'dried' and dutiable accordingly under said paragrai)b 207. In re 
Parke & Davis, (i. A. 4,32:j (T. D. 20.4(>(J). 

"ïliese conteniporaneous constructions of tbe two paragraphs in question 
hâve stood for years uuc-balleiiged, and atford tull and adéquate fields of 
opération for tbe législative intent in référence to each of tlieni. * * * 

"ïbe décisions of tbe colleetor are afflnned." 

Thé following is the essential part of the dissenting opinion, a.s ap- 
plicable to this appeal. 

"WAITE, General Appraiser. The question bere arises over tlie importation 
of leiuon and orange peel in brine. Tbe testiniony clearly sliovvs tbat the 
peel is ptaced in brine for tbe purpose of arresting decay and perinitting of 
successful transportation. It is further niaile clear tbat tbe conimodities as 
imported are used as tbe raw material for tbe manufacture of candied peel ; 
tbe sait being renioved by successive wasbings, after wbicb tbe peel is treated 
with sugar and preserved or candied. 

"The provisions in tbe law relative to thèse goods ai'e jiaragrapbs 207 and 
027 of tbe tarife act of 18!)7. ïbe foruier, so far as pertinent, is as follows : 
'207. Orange peel or lenioii peel, preserved, candied. oi' dried, * * » two 
cents per pound.' The latter, which is in the free list, is as follows: '027. 
Orange and leinon peel, iiot preserved, candied. or dried.' 

"Wbetlier strictly true or not at tbe présent time, I think, wben tbe state of 
tbe trade in tbese comniodities at tbe time of the jiassage of the ac-t is con- 
sidered, we are bound to conclude tbat ail Icmon and orange peel was included 
within elle two paragraphs quoted. As it is clear that goods in tbis case can- 
not be ternied candied or dried, tbe sole question is as to wbether tbey are 
'preserved,' within the nieaniug of the word as used in the law. I do not 
think it is such a préservation as was tbere intended. It niay well be claiiued 
that tbe preservlng intended to be covered by the law was such a préservation 
as would be luade by tbe use of sugar or sirup. Ilad it been intended to in- 
clude aiiy manipulation or treatmeut, or to ))rovide for aiiytbing wbicb would 
siniply arrest decay or perpetuate tbe condition in which the cominodity was 
first found, it would bave been unnecessary to add the words 'candied or 
dried,' as tbey would be included in the broader term 'preserved.' Tbe testi- 
mony warrants the inference tliat it is the crudest forin, or one of the crudest 
forms, in which orange and leinon peel intended for candying purposes is im- 
ported. It appciirs witbout eonflict that fresb peel as l'cnioved froni the fruit 
would become decayed and wortliless during transit, if sbiiiped in its fresb 
state witbout the addition of brine. Ilence, I conclude that a simple protess 
of préservation to facilitate or niake possible the transportation and handling 
of a cominodity, and for no other purpose, is not such a preserving as would 
take the cominodity ont of the free list. 

"I think the authorities support the view that such au article should not be 
regarded as preserved within the lueanlng of the law. In Littlejobn v. U. S. (C. 
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C.) 119 Fed. 483, tho question arose wliether saso floiir was witliiii the free 
Hst provision for 'sago, cnide.' It was sliowii tluit aaso pulp or pith, Itnown 
as 'raw sago.' a cruder produrt tlian sajïo floiir. was dealt in ainoug the natives 
In- the couutry where the sago grows, but that the crude product vvould not 
bear transportatlon to this eountry. The court held that sago Uour should be 
âdmltted as 'sago, crude,' upon the ground that It was the crudest fonn of 
sago imported ; the only manipnlations which it underwent iri the foreign 
eountry being those necessary to fit It for importation. Catgut strings pro- 
duoed by cutting, cleaniug, and drying the intestine ot the sheep, and shown 
ta be the crudest t'orm in which catgut was impoi'ted, were held to be free as 
'catgut unmanufactuved,' In Davies, Tunier & Co. v. TT. S. (C. C.) 115 B'ed. 
232. In the Booth Case, G. A. 4.388 (T. D, 20.884). slipe])skins preserved in 
plekle for the purpose of proventlng putréfaction and for the convenienoe of 
transportatlon were held not to be thereby renioved from the category of raw 
sklns. 

"I am not unmindful of the fact that, in Alart v. U. S., Cl Fed. 500, the Cir- 
cuit Court for the Southern District of New York held that cucumbers and 
eauliflowers packed In dry sait, for eonvenience and préservation during 
transportatlon only, were dutlable a.s 'vegetables. in'epared or preserved,' rather 
than 'vegetables in their natural state.' It is ajjparent, liowever. that niuch 
less latitude of construction was permitted in that case than would hâve been 
])osslble had the second provision read 'vegetables not prepared or preserved.' 
An article may be crude or unprepared for the purposes ot classification under 
the tarift' laws, notwithstnnding it bas boen soinewhat advaneed from Its 
natural or original condition. Roessler v. TT. S. (C. G) 94 Ped. 822 ; In re 
Reboulin, G. A. 5,547 (T. D. 24,917). In this connection it niay also be said 
that the term 'prepared' is a niuch broader terni than the word 'preserved.' 
So, In Presson v. Russell, 152 TJ. S. 577. 14 Sup. Ct. 728. 38 L. Ed. 559, fish 
cured wîth dr,v sait were held to be dutiable as 'fish prepared or pre- 
served.' But the préservation by sait in connection with fish is not such a pre- 
serving, either with référence to the kind or the purpose, as the preserving of 
lemon and orange peel in brine for transportatlon. Fish preserved by means 
of sait and brine are kept indefinitely by reason thereof ; while the évidence 
is clear that. in the case of lemon and orange iieel. decay would merely be ar- 
l'ested for a limited finie — a few months at the longe.st. 

"t am aware that a différent conclusicm from that arrived. at in this ca.se 
was reached by the Board with respect to the sanie uierchandise in its déci- 
sion in Re Causse, G. A. 4,4.S9 (T. D. 21,1.50'>). * * * i think, however, that 
G. .\. 4,439 was decided uiion an insuffirieut showing of facts and a wrong in- 
teriirotafion of the law, and hence should be overniled. * * * The view I 
take is strengthened bv the dictum of the Circuit Court of Appeals for flic 
Second Circuit, in llills BrotherS Co. v. TT. S., 123 Fed. 477. 59 C. C. A. 412. In 
fhat case certain lenions eut in two and immcrsed in brine. for the purpose 
of arrosting decay during transportation, had been classified as 'lemon jieel. 
t)rp.=cr\-ed.' under said p.iragraph 207 of the présent act. 'liie court reversed 
this assessment on the ground that the mei'chandise was not lemon peel ; but: 
it remarked in the course of its décision that it was 'd.uestionable whether lem- 
on peel iinmersed in brine Is "preserved" in a coiiunercial seuse or wifhiii the 
meaniiig of paragraph 207.' This, I think. is a stroug indication that the 
conclusion liere reached would be supported b.v the courts. 

"Furtliprmore. tho couRtmction adopfed gives efl'ect to l)otli paragraphs 207 
and (i27. Avty othcr view wou)d leave hardly anytliing upon which paragraph 
027 (ould operate, becanse It does not appcar that lemon and orange peel is 
imi)orted or kiiown as a cominercin! comiiiodity in any forms excejit those men- 
lioned in paragra])h 2(i7. and that wUieli is sul)stanfially like the fonn in- 
volvcd in fliis case; fhat is. preserved by brine. or in some simple wn.v. to ar- 
rest decay, and foi' that only, for the purposes of triinsportafiou. Witiiin this 
latter cluss fall, I think, orange peel di-icd liy mère exposurc to the atmos- 
liliero Ois distinguished from tliat vdiich is kiln-drieiii. which was held to l)e 
free under iiaragraiih 2(!7 in T^oard décision in Re Stallman. G. A. 4.101 (T. 
D. 19,I22(. followed in Ke llilliers. G.' A. 4.(;0O (T. 1). 22.020). In the latter 
.c.a^e it, was ui'ged fhat to exclude peel. tlius prejiared wotild reudër paragraijh 
027 iragatofy. ' * * * 
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"The protests should be sustalned in so far as they claim free entry onder 
paragraph 627, and the colleetor'B décision reverscd in each case." 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. This is orange and lemon peel in 
brine, classified as preserved under Act July 34, 1897, c. 11, § 1, Sched- 
ule G, par. 267, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1651], which 
lays a duty of two cents per pound on "orange peel or lemon peel pre- 
served, candied or dried," against a protest that it cornes under para- 
graph 627, § 2, Free List, 30 Stat. 200 [U. S. Comp. St. 1901, p. 1686], 
which makes free "orange and lemon peel not preserved, candied or 
dried." The brine protects the peel from decay, and does not afïect 
its properties or quality. The Board divided in opinion, setting forth 
the différent views fully to which but little can be added. It rather 
seems, however, that the brine is a mère covering or packing for pro- 
tection in transportation as from cold or heat, and which when separat- 
ed from the peel leaves that in its natural state, as the taking off of 
any covering would ; and that by this protection the peel is not preserv- 
ed as such fruits or fruit products are within the meaning of the tarifï 
law. 

Décision reversed. 



BUKN LINE, Limited, v. UNITED STATES & AUSTRALASIA S. S. CO. 
(District Court, S. D. New York. January 15, 1907.) 

1. ShIPPINQ — CHABTER PaETY— PbEPAID FEEiaHT. 

The gênerai rule that freight prepaid, but which la not eamed by de- 
livery of the goods, must be refunded, doea BOt apply as between owner 
and charterer, where by référence In the charter party the bills of lading 
are incorporated thereln, and they contain a provision that freight prepaid 
shall be oonsidered as eamed, ship lost or not lost 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Shlpplng, § 514.] 

2. Same— LiABiLiTT or Chabteeer fob Fbbisht— Négligent Loss or Vessel. 

Under a charter party by which the owner agreed to hold tUe charterer 
free of and indemnifled against claim for loss or damage to cargo arising 
tlirough the act, neglect or default of the master or crew, the charter 
freight is not recoverable where the ship was lost by stranding due to 
négligent navigation. 

In Admiralty. Suit for charter hire. On exceptions to libel and 
to answer. 

Convers & Kirlin, for libellant. 

Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This is an action brought by the Burn 
Line, Limited, owner of the steamship Oakburn, to recover from the 
United States and Australasia Steamship Company, a second inàtall- 
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ment of hire alleged to be due under a charter of affreightment, dated 
January 24, 190(i, amounting to $14,964.48. 
The libel allèges as follows: 

"Third. On or about Januarj' 24, 1906, at New York, a charter pnrty iu 
writing was eutered into between the libellant and the respondent by wliic:h 
the steamship Oakburn was chartered to the respondent to carry a cargo i'roni 
New York to several named ports in Australia. The charter party conta iuod, 
umong others, this clause: 

'5. Freight to be a lump sum, say: — £8225 if steamer discharges at three 
ports in Australia. 

£0225 if steamer diseharges at two ports in Australia and four ports in New 
Zealand. 

£8725 if steamer discharges at four ports (4) New Zealand only. 

To be paid in New York as follows : 

One-third (1/3) less 314 per cent, to cover interest and Insurance, with 
demurrage at loading port, if any, to be advaneed 10 days after final dcpartnre 
of the steamer from New York, Bills of Lading. as presented by Charterei's 
having been duly signed; One-third (1/3) in London two months after sailinc 
of steamer without discount, and the Balance after right and true delivery 
of the cargo in Australia and/gj. Kew Zealand less 2% per cent, commission. 
Any freight which may be payable by Bills of J^^ading at ports of discharge, 
net exceeding the said balance to be accepted by owners without recourso to 
Charterers. The owners to pay ail port charges, pilotages, and ail custoniary 
charges paid by Steamers, and to pay Charterers an address commission of 
21/j per cent, on the amount of Freight, to be deducted from the flrst payment 
of Freight.' 

A copy of this charter party is hereto annexed, marked Sehedulei 'A,' and 
made a part of this libel. 

Fourth. Thereafter the steamship Oakburn was provided by the respondi-nt 
with a cargo at New York, mider the above mcntioned charter party, and was 
ordered by the charterers to proeeed to two ports in Australia and four jiorts 
in New Zealand. The steamer with the cargo that had been provided as afore- 
said, sailed from New York on her voyage to the above mentionoil ports on 
April 18,- 1006. 

Fifth. In rclianee on the charter party and the promise of the respondent 
to pay freight as therein provided the libellant incnrred expense in bringing the 
vessel to New York, in connection with the loading; of the vessel at that i)ort 
in providing lier with bunker coals and othenvise in preparlug her for tlie 
voyage to Australia under the charter party. This expense would not hâve 
been incurred by the libellant but for the promise of the respondent as afore- 
said. 

Sixth. AU the cargo loaded on the Oakburn at New York was procurod for 
the vessel by the charterers and was the pro])erty of third parties otlier than 
the charterers. For ail this cargo the charterers caused to be prepared and 
presented to the master of the vessel for his signature bills of lading on a 
printod form, of which a copy is hereto annexed, marked Schedule 'B,' and 
made a part of this libel. Ail the bills of lading were signed by the mastei- 
as presented to him. Ail the bills of lading issued for the cargo cont;U.'ic(i, 
among others, this clause : 

'Freight prepaid Is considered earned at time of payment, and is not ro- 
eoverable ship lost or not lost.' 

Ail the bills of ladiug contained the notation that the freight therennder 
was prepaid. excei)t as to the sum of £135:18:0, which was collectible at 
ports of destination. 

Seventh. Freight amounting to £9225 or more on account of the cargo 
shijiped on the Oakburn under the bills of lading above inentioned was pre- 
paid to and collected by the respondent at the port of New York. 

Eighth. The flrst installment on account of freight under the îd)ove men- 
tioned charter was payable in New York on April 28. 100('), and amonnted to 
£3075. In makiug payment on account of this installment, the respondent 
made certain déductions as follows: 
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Address Commission £230 :12 :6 

Interest and Insurance 107:12:6 

Oonsignment Commission 10 :10 :0 

Advertising 10 :10 :0 

£359: 5:0 

Tlie net amount paid by the respondent on aceount of tlie first installmeut 
was £2715 :15. 

Ninth. The respondent has preparetl and subniitted to the libellant'» agents 
a statement of aceount dated May 3, 190«, of which a copy Is hereto aunexed, 
inarked Sehedule 'C,' and made a part of this libel. 

Teuth. Aceording to the terms" of the charter party, the second installnient 
of freight amounting to £3075, was payable in London on June 18, 1900. On 
or about May 21, 1906, the steamship Oakburn and her cargo were lost by 
périls of the sea. This Installment was not paid by the respondent to the 
libellant, although due demand has been niadc on belialt of the libellant that 
this installment be paid at the otïice of Baring Bros. & Co., Ltd., Baukers, 
8 Bishopsgate, Within, London. 

Eleventh. By reason of the premises. the suin of £3075, or in curreney of 
the United States, $14.904.48, beeame due and payable from the respondent 
to the libellant. Payinent of this sum has been duly demanded of the respond- 
ent by the libellant but has been refused, and the said sum still remains whoUy 
due and unpaid and owiug from the respondent to the libellant." 

The charter party referred to was as follows: 

"United States & Australasia Steamship Co. 

n Broadway, New York, January 24th. 1906. 
It is this day mutually agreed between the Burn Bine Ijtd. of Oreenock 
Owners of the Steamship 'Oakburn' * * * and tUe United States & 
.\-Ustralasia Steamship Company, of New York, as Charterers of saicl Vessel, 
as fo'i'.ows: 

"3. * * * , the steamer shall proeeed witli ail iiossible dcsjjatch to Three 
ports in Australia between Fremautle and Brisbaue (both inclusive) ; or to 
two (2> Australian l'orts as above and/^j, Aukland, and/^^ ''"'^/or Wellington, 
Lyttelton, and/^j. Bunediu; with option of ordering Steamer to discharge at 
Four New Zeâland l'orts only. If orderod to New Zealaiid only, Charterers 
bave the option of ordering steamer to conniieiiee discharging either at the 
north or south end of the Islands, always in geographieal ovder, but not ex- 
ceeding six ports of diseharge in ail, at Charterers' option, discharging at 
eaeh port the Cargo for that port in the usual and customary manuer agree- 
ably to Bills of Bading, and so end the voyage. 

5. Freight to be a lump sum, say: 

£8.225 if steamer discharges at Three ports in Australia. 

£9,225 if steamer discharges at Two iwrts in Australia and .four ports in 
New Zealand. 

£8,725 if steamer discharges at four ports (4) New Zealand only, 

To be paid in New York as follows : 

One Third P/s) if^ss 314 per cent, to cover interest and insurance, with de- 
murrage at loading port, if any, to be advanced 10 days after final departure 
of the steamer from New York, Bills of I^ading. 

16. The Master or Owner to attend daily, or when requested, at the Charter- 
ers' or Agents' Office to sigu Bills of Lfiding as presented and as eustomarj', 
and at any rate of freight, witliout préjudice or référence fo this Charter, but 
Charterers, or tbeir Agents, are authorized to sign Bills of Lading on behalf 
of the Master and Owners, against written authority from the Master, such 
authority to be binding upon the Owners. Tally clerks at Owners" expense 
shall be uominated by Charterers to measure and take a correct aceount of 
the cargo as received, a copy of which aceount with measurements to be handed 
to the Charterers as required by theni. 

• »»**»♦♦*♦ 
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18. ïlie OwuOTS- agrée to- liold tlie Clwrtei'M-s- fr<»e of aiul iiKlénniilied against 
claim for loss or damage to- Oargo arlshig tbrougli tlie act, riêglect or dei'aiilt 
of the Captain, Offieers or Grew, or f rom- any- cause wiiatever, af ter tlie goods 

hâve béen deHvered to the Steamer. 

• • » * ♦ * • * • * 

21. The Aet of God, Périls of tlie Sea, Fire, Bari'atry of the Masler and 
Crew, Enemies, Tirâtes, and Kobbers, An'ests and Kesti-aints of Princes, Knlers 
and People, and otliers, Accidents of Navigation excepted ; Strandings, Collisions, 
and ail Losses and Damages caused tliereby are also excepted. even when o<x;a- 
sioued by négligence, default or errer in judgment of the Pilot, Master, ilari- 
ners, or other .servants of the Shipowners ; but notliing herein contained shall 
exempt the Shipowners from liability to pay the damage to Cargo occasioned 
by bad stowage, by improper or insufficieut dunuage or ventilation, or by im- 
proper openlng of valves, sluices and ports, or by causes other than those above 
excepted; and ail the above exceptions are conditional on the Vessel beiug 
Seaworthy when she sails on the Voyage, but any latent defects in the maehin- 
ory shall net be considered unseaworthinesp, provided tlie same do not, resuit 
from want of due diligence of the Owners or any of them. or by the Ship's 
Ilusband or Manager. Owners agrée to hold Cliartei'ers indemnified in so far 
as the said Négligence Clause may be contrary to the laws of the United States, 
and to aoeept the usual line form of Bill of Ijàding as customai-y in this Trade, 
with the conditions therein, and the same to form part of this Agreement. 
» * » " 

The bill of lading- referred to contained tliis provision: 

"Freight 10% primage and charges on the said goods to be paid, as per 
niargin. in New Yorlv, on delivery of the Bills of I.ading in cash at the current 
exehange for Banker's sight Bills, without déduction, and Steamer to bave a 
lien on the said goods until such freight, primage and charges are pald 
* * *^ 

Freight prepaid is considered eariied at tinie of payment and is iiot recover- 
able, ship lost or not lost." 

The statement of account referred to showed hovv the claim was 
made up. 

The respondent filed exceptions to the libel and answer as follows : 

"'First. The respondent excepts to the releva ncy, pertineney or competency 
of the averments of the sixth and seventh articles of the libel purporting to 
bring into this suit the terms of the bills of lading, issued for cargo engaged 
from others by this respondent, as the same were between outside parties 
and cannot be availed of by libellant. 

Se(»nd. This respondent also excepts to the averments of the sixth and 
seventh articles of tlie libel regarding the prepayment of the bill of lading 
freight, as irrelevant and not pertinent, inasmuch as it was provided by 
clause IC of the charter-party, that bills of lading should be signed at any 
rate of freight, 'without préjudice or référence to this charter.' 

Third. This respondent also excepts to the libel in its entirety, as insufflcient, 
and not stating any cause of action against this respondent, ou the grounds 
foUowlng : 

I. For that the libel and attached charter-party show that libellant under- 
took that the Oakburn should proceed to four discharging ports, and there 
deliver the cargo talœn for such ports, ^^hereby performance of libellant's 
contract in that manner was made essential to the earning, or recovery of 
any freight thereunder. 

il. For that payment of one-third of the lump sum freight, two months 
after sailing, was an advance toward the performance of the libellant's con- 
tract, and was conditioned upon perforinauce being possible when such sum 
should be so advanced. 

III. For that it is not shown that any part of said undertaking was perform- 
ed. or that any cargo was delivered, or can be delivered, at destination. 

IV. For that it is shown that the Oakburn and cargo were lost before 
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reaching any port of delivery, whereby the performance of the voyage, and 
earning of freiglit became impossible. 

V. For that after the loss of the Oakburn and cargo, no further advance 
of freiglit, or on account of freight, could be demanded. 

VI. For that as no freight was earned under said charter-party, the libel- 
lant is bound to repay any advances on accomit of freight receivcd before 
the loss of said ship. 

VII. For that the libel contains no gênerai or othcr avermcnt of the truth 
of the matters thcrein propoundcd. 

Answer. 

Without waiving said exceptions, but insisting upon ail and fwveral therc- 
of, this respondent also makes answer to the allégations of the libel, ^s 
follows : 

Fourth. This respondent admits the truth of the allégations conlained in 
the flrst, second, third and fourth articles of the libel, excepting only the 
exactness of the appended copy of the charter-party marked as Scbcdule A. 
As to this, the respondent prays that the original thereof may for greater 
certainty be produced, and exhibited to this Court. 

Fifth. ïhis respondent has no knowledge as to the truth of the allégations 
of the fifth article of the libel and leaves the libellant to make proof of same, 
shonld it become matevial herein. 

gixth. This respondent admits the truth of the allégations of the sixth and 
seventh articles of the libel, although it has aiready excepted to the same, 
as having no hearing upon the Issues herein. 

Seventh. This respondent admits the truth of the allégations contained 
tn the eighth and ninth articles of the libel. 

Eighth. This respondent admits the loss of the steamer Oakburn and her 
cargo on or about May 21st, 1906 ; also that since that time libellant demand- 
ed a further advance of £3075 which has not been paid. Further answering, 
this respondent dénies ail the other averments of article tenth of the libel. 

Ninth. This respondent dénies ail and singular the averments contained 
in the eleventh and tvselfth articles of the libel. 

Tenth. Further answering, this respondent allèges that by said charter- 
party the libellant undertook to carry said cargo to the several designated 
ports of delivery 'discharging at each port the cargo for that port in the 
usual and customary manner agreêably to bills of lading, and so end the 
voyage.' 

Instead of performing said contract, the Oakbnrn as this respondent Is 
Informed and believes was so negligently navigated that she was stranded 
In a fog on Duiker Point, South Africa, on the morning of May 21st, 1906, 
whereby the performance was rendered Impossible. This respondent charges, 
as faults and neglects, that said stranding and loss were occasioned by not 
setting a proper course, not suffleiently moderating the speed in the fog, not 
keeping a good watch, not properly sonnding or using the lead, and inatten- 
tion as the steamer entered shoal water, and in other faults which will be 
shown at the trial. 

The respondent further shows that after the loss of the Oakburn, no cargo 
has been, or could be, forwarded to destination, or be otherwise delivered; 
and that no freight thcreon has been, or can be, earned by the libellant, or 
by the master of the Oakburn, and that hence no advance thereon is now 
due to the libellant." 

The libellant excepted to the tenth article of the answer in ils 
entirety as immaterial, insufficient and as not stating any valid ground 
of defence to the matters complained of in the libel. 

The libellant's contentions are : 

"First Point. 

The second installment of the lump sum freight Is due by the contract con- 
tained in the charter party, irrespective of the bills of lading, and regardless 
of the loss of the vessel and cargo, before it fell due. 
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Second roiiit. 

The provisions in the bills of lading tUat the freiglit should be paid In 
advance and tliat 'freiglit i)repaid sliall be considered earned' coustitute a 
lawful agreement, and were embodied in the contract ineorporated in the 
charter party se as to forin a part of it. By force of those provisions this 
action eau be maintaiued. 

ïliird Point. 

The prepftid freiglit collectod b.y the resjiondent under tlie owner's contracts 
fiontained in tlie l)ills of lading. is snbject to an implied lien or trust for the 
payinent of the advanced freight stipulated to be paid under the charter 
party." 

'The respondent's contentions are: 

"I. The charter party t^^ing for a lumi) sum, tiie slupo\vner's compensntiou 
from the charterer is independent of nny bills of lading. 

II. The agreenient to take the liue bill of lading does not support libellant's 
daim to prepaid freight. 

III. The charter-party did not conteniplate auy si>ecial engagements on the 
basis of prepaid freight being retained 'sliip lost or not lost.' 

IV. After total loss of the Oalvburn, libellant canuot recover the second 
advance of freight. 

V. Libellant cnnnot recover freight after a négligent stranding. 

VI. Libellant bas no cluini on the charterer's ja-ofits." 

As seen above, tliis charter party contained the provision that own- 
ers agrée to accept the nsual Une form of bill of lading as customary 
in this trade with tlie conditions therein and the same to form a part 
of this agreement and the bill of lading contains the stipnlation. quoted 
above, that freight should be considered earned at time of payment 
and should not be recoverable, ship lost or not lost. Thèse bills can 
not be considered res inter alios acta. They are referred to in clauses 
16 and 21 of the contract and became the libellant's contracts, hence 
it was bound by them. 

The foregoing conclusion is substantially detenninative of the con- 
troversies upon this aspect of the case. The respondent's points re- 
late principally to vvhat has been considered above. The authorities 
cited under the 4th point, including one decided by this court in 1902 
(De Sola v. Pomares fD. Cl 119 Fed. 3r3), were upon a différent 
State of facts. It is said in The Kimball, 3 Wall. (U. S.) 37, 44, 18 
L. Ed. 50, cited in that case: 

"Freight being tiie compensation for the carringe of goods. if paid in advance, 
is in ail cages, unless tliere is a spécial agreement to the contrary, to bo re- 
funded, if froni any cause not attributable to tlie shipper those goods be not 
carried." 

Hère there was an agreement to the efïect that the bills of lading 
should apply to prevent recovery back of earned freights. 

' It was alleged, however, that there was a négligent stranding. Such 
being admittedly the case hère, it seems that there can be no re- 
covery of freight, hence ■ the respondent's exception in this connec- 
tion is Sound. Under clause 18 of the'diarter, the owner agrées to 
hold the charterers free from liability for loss arising through the acts, 
neglect or default of the master, or crew and. the libellant is precluded 
from demanding a. further advance after such neglect has , destroyed 
the subject matter of the contract. 
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What has been said in this connection relates also to the libellant's 
exception to the Tenth article of the answer. 

The respondent's exceptions are overruled excepting such as relate 
to the loss of the cargo by négligence, which are sustained. The libel- 
lant's exception to the Tenth article of the answér is overruled. 



THE LOCH TROOL. 
(District Court, N. D. California. January 22, 1907.) 
No. 13,261. 

1. Collision— Damages— Delay. 

Libeiant's vessel was injured in a collision on Mareh 10, 1904, and was 
imuiediately laid up unrepaired. On August 3, 1904, she obtained a char- 
ter ; but no contract for her repair was made uiitil October 17, 1904, 
and she was detained for 24 days thereatter while tlie repairs were being 
made. During the same period the owners had two other seaworthy ves- 
sels engaged in tlie same trade, which were laid up, one until August 10, 
1904, the other until August 24, 1904. H eh}, that libelaut was not entitled 
to recover damages for loss of the use of the vessel while undergoing 
repairs. 

|Ed. Note.- — For cases in point, see Cent. Dig. vol. 10, Collision, § 290.] 

2. SaJIE— DEPRECIATION IN VALUE. 

After collision libelant's vessel was actually repaired for .$.j,29.j. Such 
repairs rendered her entirely seaworthy and as staunch and strong as 
she was before the collision. The repairs were made in accordance witli 
spécifications drawn for the purpose of enabling her to be restored to her 
original classification of "100 Al" in Lloyds' Itegister, and when completed 
she received such classification and at once resumed voyages in the same 
trade in which she was formerly engaged. The repairs did not iiivolve 
tlie replacing of such of her frames and beams as wero broken by new 
ones, but the cutting out and splicing of the broken pièces. In order to 
hâve taken out the broken frames and replaced theni with new ones, It 
would hâve been necessary to remove mucli uninjured niaterial and would 
bave cost $23,990. Ileld. that libelant was not entitled to recover an al- 
leged dépréciation in market value of the vessel, estimated at from $15,000 
to $18,000. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 289.] 

See 133 Fed. 804. 

Frank & Mansfield, for libelant. 

Page, McCutchen & Knight, for claimant. 

DE HAVEN, District Judge. The commissioner to whom the mat- 
ter was referred found that the libelant, owner of the ship Drum- 
craig, is entitled to recover the sum of $.3,73.5, with interest thereon 
from December 3, 1904, damages caused by the collision of that ves- 
sel with the British ship I^och Trool, and the case is now before the 
court on exceptions filed by the libelant to the commissioner's report. 
The grounds of exception are, in effect, first, that the commissioner 
erred in not allowing damages fOr the Drumcraig's loss of time while 
undergoing the repairs made, necessary by the collision; second, in 
not allowing for the cost and expense of restoring her to the same 
condition in which she. was before the collision; and, thirdj. in failing 
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to allow damages for lier dépréciation in Value, "arising out ci and 
caused by the collision," referred to in the libel. 

1. The facts bearing upon the exception first stated are as follows: 
The collision occurred on March 10, 1904. Immediately thereafter 
the Drurhcraig was laîd up unrepaired in Oakiand creek. She ^¥as 
chartered on August 3, 1904, for a voyage from San Francisco to 
Australia, and the contract for repairing her was not let until October 
17, 1904; and the vessel was detained for 24 days while those repairs 
were being made. There was also évidence tending to show that at 
the time of the collision two other vessels, engaged in the same trade 
as that of the Drumcraig, under the same management and in sea- 
worthy condition, were lying in Oakiand creek, and there remained 
unchartered — one until August 10, 1904, and the other until August 
34, 1904. One of the owners of the Drumcraig testified in relation 
to the laying up of thèse ships as follows: 

"Q. There was always business for tbose ships, was there not, eveu during 
this time that they laid up? A. There was always business at the curreut 
rates. Q. And those current rates were profitable, were they not? A. I hâve 
made them profitable wlth the ships since I hâve handled them." 

At the time of the collision the Drumcraig had just completed a 
voyage between San Francisco and Sydney, via Puget Sound, and 
return, and there was évidence tending to show that the net profits 
of such a voyage, at the rates of freight which then prevailed would 
hâve been about $8,000, and that such voyage could hâve been per- 
formed in eight months. There was also some slight évidence to the 
effect that the same rates of freight continued for about two montlis 
after the collision. But no witness testified directiy that the Drum- 
craig could hâve received a charter at such rates at any time after 
the collision and prior to August 3, 1904, or that there was any de- 
mand for vessels of her class in that trade or any other. The com- 
missioner, in his report, thus states his reasons for rejecting the 
libelant's claim for damages on account of the détention of the Drum- 
craig : 

"On the question of deniurrage, I beliove the rule to be as stated by the 
Suprême Court in the case of Williamson v. Barrett, 13 How. 110, 14 L. Ed. 
68 : 'If there is no demaud for the employaient, and, of course, no hire to be 
obtained, no compensation for the détention during the repairs will be allowed 
as no loss would be sustained, But, if it can be shown that the vessel might 
hâve been chartered during the period of repairs, it is impossible to deny that 
the owner has not lost, in conséquence of the demurrage, the amount which 
she might bave earned.' I hâve examined the numerous cases cited in the 
briefs of counsel. In the case of The Clarence, 3 W. Rob. Adm. 283, there was 
no proof of any actual loss, and the court says (page 286): 'In order to entitle 
a party to be indemnitied for what is termed in this court "consequential loss," 
being for the détention of the vessel, two things are absolutely necessary : 
Actual loss and reasonable proof of the amount, Both must be proved,' etc. 
Again : 'It does not follow, as a matter of necessity, that anythlng is due 
for the détention of a vessel while under repair.' And again : 'The onus of 
proving her loss rests with the plaintiff, and this onus has not been discharged 
upon the présent occasion.' In the case at bar there is no testimony that the 
Drumcraig was earning freight, or under a charter party, or that there was 
any demand for her hiring, or any offer for hire, from the time of the coUisiou 
on March 10, 1904, until August 3, 1904, on which day she was chartered — a pe- 
riod of nearly flve months. The shlp was detained by reason of the action of the 



THE LOCH TROOL. 431 

owHers, or managing owner;* n» attempt belng made to charter the stipiOr 
offer her for hire. In view.of the foregolQg, the claiin for demurrageis dis-, 
allowed." '..■■' 

I am satisfied with the conclusion : reached by the commissioner 
upon the question, both as to the facts found by him and the^ 
law appHcable thereto. That damages for the loss of the use of a ves- 
sel while undergoing repairs made necessary by a collision will only 
be allowed when it is shown that she could hâve been profitably em-* 
ployed during the period of her détention for such repairs is as well 
settled as any rule can become by repeated décisions of the courts. 
The Conqueror, 166 U. S. 110, 125, 17 Sup. Ct. 510, 41 L,. Ed. 937; 
The Potomac, 105 U. S. 630, 26 L. Ed. 1194. And tbe burden of 
proof is upon the libelant to show the amount of such damages. Now 
in this case the libelant might hâve repaired its ship at once, so that 
she would bave been in condition to accept any employment offered 
her ; but no effort was made to do so until two months after she waS 
chartered and seven months after the collision. The most reasonable 
conclusion to be drawn from the fact of the long delay in commencing 
to make the repairs, and the further fact, unexplained, that two vessels 
under the same management and engaged in the same trade were per- 
raitted to lie idle for five months after the collision, is that the Drum- 
craig would not hâve received profitable employment if she had been 
prepared to go to sea at an earlier date than that stipulated for in her 
charter of August 3, 1904. Indeed, it is a well-known fact that ships 
of the tonnage of the Drumcraig and engaged in making long voyages 
are not always able, when coming into port, to obtain a profitable char- 
ter without some loss of time ; and certainh', if there was any demand 
for vessels of the class of the Drumcraig, after the collision and before 
the charter just referred to, the fact was one which might bave been 
easily proven, or, if she was compelled to décline employment during 
the brief period of time required to make the repairs necessary to re- 
store her to a seaworthy condition, that fact could bave been shown 
without difficulty, and it was incumbent upon the libelant to prove such 
fact or facts, to entitle it to recover damages for the alleged détention 
of the vessel. 

2. In passing upon the second and third exceptions, it is necessary 
to consider the foUowing facts: The Drumcraig, after her collision 
with the Loch Trool, was actually repaired for the sum of $5,295, and 
this expense was allowed by the commissioner as damages. The évi- 
dence shows, without substantial conflict, that the repairs so made ren- 
dered the ship seaworthy, and as staunch and strong as she was be- 
fore the collision. They were made in accordance with spécifications 
drawn for the express purpose of enabling her to be restored to her 
original classification of "100 Al" in Lloyds' Register, and when 
comp'.eted she received such classification, and at once resumed making 
voyages in the same trade in which she was formerly engaged. It is 
true some of the witnesses described the repairs as "temporarj'," and 
the vessel as having been "patched" ; but the évidence upon the whole 
leaves no doubt of the fact that thèse repairs were of a permanent 
character, such as would be expected to last as long as the life of the 
vessel, and made her as efficient and seaworthy as before the collision, 
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and there is no évidence that the owners contemplated, or contera- 
plate, making any further repairs. The only différence between the 
ship as she was before receiving her injuries and after she was repaired 
was that, instead of having such oî her beams as were broken in the 
coUision replaced by new ones, the injured parts were mended, or, 
as described by one of the witnesses, "the broken pièces were eut 
out and butts made in the frames, with bosom pièces over the butts." 
To hâve taken out the broken frames and replaced them with new 
ones, it would hâve been necessary to remove much uninjured ma- 
terial in order to reach the damaged parts, and would hâve cost, ac- 
cording to the lowest bid received, $23,990, a sum $18,695 greater than 
was paid for thC' repairs actually made ; and this method of repairs, al- 
though more expensive than the one actually adopted, would not hâve 
added to the efficiency of the vessel as a seagoing ship, or hâve enabled 
her to secure more or higher rates of freight. But, notwithstanding 
this, several witnesses testified that the Drumcraig had depreciated in 
market value from $15,000 to $18.000, because thèse more expensive 
repairs were not made; that upon an examination of the vessel it would 
appear from the repairs made that she had been injured in a collision, 
and knowledge of this fact would make her that less valuable if offered 
for sale and the libelant insists that such dépréciation in market 
value is an élément of damage for which recovery sliould be had. 
I am unable to agrée with this contention. The vessel, by the 
repairs made, was, as has been stated, restored to her full efficiency 
as an océan carrier, the purpose for which she was constructed and 
used; and the libelant is therefore only entitled to recover the reason- 
able cost of such repairs. Sawyer v. Oakman, 7 Blatchf. 290, Fed. 
Cas. No. 12,402 ; Petty v. Merrill, 9 Blatchf. 447, Fed. Cas. No. 11,- 
050; The Monitor and The Hill. 3 Biss. 24, Fed. Cas. No. 9,711; The 
Baltimore, 8 Wall. 377, 19 L. Ed. 463. In the case last cited the Su- 
prême Court said : 

" 'Restitutio in iutegnim' is tlie leadiiig maxira in sucli cases, and, where 
repairs are practicable, tlie gênerai rule followed l)y tlie admiralty courts l'n 
sueli case.»! is tliat tlie damages assessed agaiiist tlie respondent sliall be suffl- 
cient to restore the injured vessel to tbe condition in wliicli slie was at the 
time tlie collision occurred." 

And if the vessel is made precisely as strong, staunch, and service- 
able as she was before the collision, she is restored to her former con- 
dition within the meaning of this rule. That this is ail that is re- 
quired very clearly appears from the case of The Monitor and The 
Hill, 3 Bi.ss. 24, Fed. Cas. No. 9,711. The question was there pre- 
sented whether the libelant was enti'led to recover the cost of a new 
mast to take the place of an old one which had been injured in a col- 
lision. While the fact that the injured mast was old and weak was 
given some weight in the conclusion reached by the court in that 
case, the following language from its opinion is a correct statement 
of the rule applicable hère: 

"The qvidence shows that the mast was not broken off, but was cracked or 
strained to such an extent as to render it unsafe for service in the estimation 
of ail who saw it ; and if was properly flxed at the expense of $58 and one day's 
delay, so that it seeius for ail practieal purposes to bave been as useful as 
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It was before the Injury. It may not hâve been as symmetrieal, but it evldent- 
ly was as servlceable. It is claimed on the part of the libelants that they were 
entitled to a new mast in place of the old one thus broken by the carelessness 
of the respondents ; and this might possibly be true, if the old mast had been 
reudered entirely worthless, so that It was Impossible to rei)air it and make 
It fit for service. But the proof shows that by flshing It did good service dur- 
ing the entire season, and there is no évidence, but what it would bave con- 
tlnued as servlceable for the remalnder of the llfe of the vessel. * * * ïhe 
rule of compensation, where the damage can be repaired, is to luake the injured 
Ijart as nearly as possible as good as it was before the Injury oceurred; and, 
. npplylng that rule to thIs case, It seenis to me the respondents ought not to 
be mulcted in the cost of the new mast. ïhe old mast, when repaired, served 
ail the purposes that it dId before the injury." 

In the case of The Helgoland, 79 Fed. 123, an allowance of $1,800 
for dépréciation in value of the injured vessel was allowed, but this was 
upon the express ground "that the twist given to the boat remained 
évident and palpable, notwith standing ail that could be done to cor- 
rect it," and "that a boat thus sprung and twisted has not the endur- 
ance, or the life, of a boat not thus strained and out of shape"; and it 
was said by Judge Brown, in the course of his opinion : 

"The allowance hère Is not upon the vague notion that she Is not as good, 
or will not sell for as miich, simply because she has been In collision, when 
everythiug discoverable has been apparently rectifled and repaired. Hère 
what remains is palpably not repaired, and could not be, wlthout great ex- 
pense. This boat was one of the finest of the kind ever built, costing about 
.$21,000 a few months only before the accident. An allowance of between 8 
and 9 per cent, for the inferlor value and endurance jjower of the boat is, 
It seems to me, a falr and moderate allowance, of which the défendant should 
not complain." 

In Sawyer v. Oakman, 7 Blatchf. 290, Fed. Cas. No. 12,402, the 
précise question arose, as it does hère, whether, when a vessel has 
been repaired so as to be as strong and seaworthy as before the in- 
jury, her owner is entitled to recover damages on account of her de- 
preciated market value, and the court in its décision of that question, 
said: 

"The commissioner reports that the schooner, by the repairs put upon her, 
was restored, so as to be as strong as she was before tlio accident, and that she 
was thereby rendered as valuable to her owners for thoir own use and employ- 
ment as she was before. If that be so, tlien she was as valuable to any other 
persons for their use and employment. But he Is of opinion that she would not 
sell for so miich as she would bave sold for. If the disaster had not oceurred. 
I think It quite probable that market price is. In such a matter, so sensltlve 
that It might be difflcult to satisfy a proposed pnrchaser that the vessel was 
as valuable as before, or difflcult to satisfy him that he would in future, 
should he désire to sell, be able to produce that conviction In the mind of a 
purchaser from himself. But, the fact being true that the vessel is just as 
gCKXi as before the accident, the respondents havlng, by the sum otherwise 
awarded as damages, made her so, every attempt to estimate the influence of a 
purehaser's timidity or incredulltj on her market value must be of the most 
uncertain and vague conjecture, not resting upon any Sound reason. It is 
quIte too loose to be the foundatlon of a charge against the respondents." 

This is so clear a statement of the rule which rejects évidence of de- 
preciated market value as an élément of damage, when a vessel has 
been fully repaired and thereby made as servlceable as before a col- 
150 F.— 28 
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lision, and bf the reasons underlying the rule/thatfurther discussion 
o'f.the question is not déemed necessàry. , 

The exceptions are overruled. , ,, . 



BOLLMAN Y. TWIDEDIIS TRADING CO. 
(District Court, S. D. Kew Yorlv. January 22, 1907.) 

1. Shipping—Chartehs— Construction— DocKiNQ Vbssel. 

A charter provided that, as the steamer might be from time to time em- 
ployed in tropical waters durlng the term ot the charter, she should be 
docked, bottom-cleaned, and painted whenever the master should think 
neceSsary, but at least ouce in every six nionths, and that payment of 
hire should be suspended until she was again in proper state l'or service, 
ïhe vessel arrived in New York, after having made a voyage to South 
America, on March 30, 1905, with cargo to be delivered in Boston, where 
she went and diseharged such cargo, returnlng immediately to New York 
for docking. The time for doeking under the six months' clause ex- 
pired April 13, 1905. Helà, that when the steamer returned to New York 
it was on the charterer's time, and that the hire continued, except for 
the period consumed for docking in New York. 

2. Same— Injuries to Vessel. 

A charter party provided that the owner should supply under the con- 
tract ail provisions, wages, etc., and maintaiu the vessel in an efficient 
state, andi that he should furnish tackle to handle ordinary cargo up to 
three tons, and to work the winches day and night, if required. The char- 
terer was to furnish the coals, etc., and ail other charges not otherwlse 
specified. The charterer loaded the vessel with locomotive machinery 
and plaeed upon her a large wooden boom, with a wooden shoe, fitted with 
ring bolts to be used in handling the cargo. After the vessel had been 
docked at Havana, the ship's employés, acting as the servants of the 
charterer, constnieted the boom and shoe, and with the same attempted 
to raise a package weighing about eight tons. As it was being lowered 
over the side of the vessel, a boit in the shoe broke, bringing the weight 
of the package and broken appliances against the foremast, to wliich they 
were attaehed, which caused it to break and do damage to the vessel. 
Held, that the opération of such spécial machinery was at the risk of the 
charterer, and that the latter was, therefore, responsible for the injuries 
so eansed. 

[Ed. Note.^For cases in point, see CefiT;. Dlg. vol. 44, Shipping, § 220.] 

Convers & Kirlin, for libellant. 

Wheeler, Cortis & Haight, for respondent. 

ADAM S, District Judge. This action was brought by Johann Boll- 
man, agent for the owners of the steamship Otto Sverdrup, to recover 
(1) the sum of $643.10, which it is alleged was improperly deducted 
from the hire of that steamer; (2) the cost of repairs and for dam- 
age to the vessel's foremast, amounting to $1,777.33, caused in dis- 
charging a heavy package of machinery at Havana. The answer of 
the respondent to the first claim is that the steamer was delayed for 
the periôd claimed while she was in owners' hands for the purpose of 
dry docking and the answer to the second daim is that the ship was 
required to but did not furnish proper appliances for discharging, 
hence the damage. 
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1. .The. Sverdrup was a new steel, vessel, built in 1904, at Shiclds, 
from whence she made a voyage to the Baltic Sea, etc., and to Hull, 
England, where she was dry docked on October 13, 1901. She then 
came hère in ballast to enter upon a charter with the respondent for 
six monthSj which on March 17, 1905, was prolonged for a period, 
of twelve months. She was first delive,red to the respondent on the 
ôth.day of Nov.ember, 1904, at 6 A. M. and was in its service at the 
time of the trial. 

The charter contained the following clause: 

"21. ïliat as the steamer may be from time to time employed in tropical 
waters during tbe term of tliis Charter, steamer is to be docked, bottom cleaned 
and painted whenever Gharterers and Master thiuk necessary, but at least 
once In every six months, and payment of the hire to be suspeuded uutil she 
Is again in proper state for the service." 

The vessel first loaded for the charterer a genei'al cargo for South 
America, where she discharged and loaded cargo for New York and 
Boston. She arrived in New York on March 30, 1905, and an immé- 
diate controversy began between the master and the respondent's ex- 
ecutive ofScers with respect to the docking, the former claiming that 
as the time for docking had not arrived, the ship was entitled to go to. 
Boston, for which place she had some cargo, and discharge and then 
return to New York for another cargo for South America, which the 
charterer proposed loading her with, and dock in New York. The 
charterer allèges it was agreed that it was advisable for the vessel ta 
be docked, etc., and she was delivered to the owners for such pur- 
pose on the completion of the discharge of her Boston cargo and it 
was then the duty of the ship to return to New York upon the owners"^ 
time and it accordingly deducted such time from the hire. 

The time for docking under the 6 months' clause, supra, expired 
April 13th. There was no agreement between the parties with respect 
to docking other than that contained in the charter. They both 
thought it advisable that docking should be donc before the beginning 
of another voyage but there was no agreement about it or with re- 
gard to Bostbn. The charterer notified the master that it would 
assume the position taken hère but the master ignored the notification 
and, through the owners made arrangements for docking in New 
York, as he was apparently entitled to do. When the steamer re- 
turned to New York, it was upon the charterer's time and hire con- 
tinued as claimed in the libel except for the period consumed for dock- 
ing in New York, said to hâve been about 8 hours. For this time the 
charterer is entitled to crédit. 

2. The cost of repairs and damage to the vessel's foremast. 

The charterer loaded the vessel with locomotive machinery and other 
cargo at Philadelphia and placed upon her a large wooden boom 
and a wooden shoe, made with three pièces of oak 10x12 inches, bolt- 
ed together. The dimensions of the shoe were 3 feet by 5 feet 6 inch- 
es long and 10 inches deep. The shoe had been slightly hollowed out 
on top at the center se that the end of the boom might rest upon 
it. It was fitted with two ring bolts of about one inch iron, having 
rings on the end of them 4^ inches in diameter. There was one ring 
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boit at each end of the shoe. The apparatus was to be used in han- 
dling the cargo. 

The vessel proceeded to Havana, en route to points further south, 
and went alongside of a wharf there to which she was ordered by the 
charterer and arranged to discharge, using the boom and shoe. They 
were rigged up by the crew of the ship, who were compétent men in 
gênerai ship work but not especially experienced in matters of this 
kind. The charterer's agents in Havana invoked their assistance, 
which the master furnished, saying that he would not be responsible 
for anything. The stevedores then took charge of the unloading and 
their winchmen were driving the winch when a package weighing 
about 8 tons, being lowered over the side of the vessel, proved too 
heavy for the apparatus, and a boit in the shoe broke. The weight 
and strain of the package and the broken appliance were brought 
violently against the foremast, to which they were attached, and caused 
it to break and other damage was donc to the vessel thereby. 

The claim of the libellant is that the respondent was under the obli- 
gation to remove the cargo without damaging the vessel and that the 
gear used was of insufficient strength and the, respondent therefore 
was responsible for the damage. 

The respondent allèges that the accident was caused by a latent de- 
fect in the shoe, which vi'as not discoverable by a careful inspection, 
and for which the respondent is not liable, or by the insufficiency of 
the mast or by the négligence of the owner in improperly rigging the 
derrick and shoe or by some other cause or act for which the respond- 
ent is not liable. 

The contract contains the following provisions : 

"WituGsseth, That the said ovaiers agrée to let, and the said charterers agrée 
to hire the said steamship froni the time ot delivery, for about six (Ci) cal- 
endar inonths Steamer to be placed at the disposai of the Charterers, at a 
safe U. S. A. Atlantic port at charterers option as ordered by them on ar- 
rfval at îiny U. S. Atlantic port or place at owners option in such dock or 
at sueli wharf or place (where she inay always safely lie afloat, at ail time» 
of tide), as the Charterers may direct, and being on her delivery ready to 
reeeive cargo, and tight, staunch strong and in every way fltted for the 
sei-vice, including dunnage as may be on board, having water ballast steam 
winches and donkey boiler (and with fiill complément of ofllcers, seamen. 
engineers and flremen for a vessel of her tonnage), and to be so maintalned 
during the continuation of this Charter Party ; to be employed in carrj-ing 
lawful merchândise. * • * 

1. That the owner shall provide and pay for ail provisions, wages and 
Consular shipping aud discharging fées of the Captaln, Officers, Engineers, 
Flremen and Crew ; shall pay for the Insurance of the vessel, also for ail 
the cabin, deek, engine room and other necessary stores, and maintain her 
in a thoroughly efficient state, in huU and machinery for and during the 
sen'ice. 

2. ïhat the Charterers shall provide and pay for ail the Coals, F'uel, Vort 
Charges, l'ilotages, Agencies, Commissions, Consular Charges (except those 
pertaining to the Captaln. officers or crew), and ail other charges whatso- 
ever except those before stated. 

22. That the Owners kre to provide roi>es, falls, slings and blocks, nec- 
essary to handle ordinary cargo up . to three ■ tons (of 2,240 Ibs. each) in 
weight, also lanterns for night work. 

23. Steamer to work night and d.ay if required by Charterers, and ail 
steam winches to'be at Charterers' disposai during loading and discharging, 
and steamer to provide men to work same both day and night as required, 
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Charterers agreeing to pay extra expense If any Incurred by reason of night 
work, at the current local rate." 

There has been considérable controversy witli respect to the use of 
the ring boit for the purpose of fastening the shoe, it being contended 
by the libelant that such a use was proper and by the charterer that it 
was not. Assuming it was not proper, could such a resuit as happened 
hâve been foreseen and if so who was responsible for it? 

Section 22, quoted above, provides that the owners shall furnish 
tackle to handle ordinary cargo up to three tons in weight. This pack- 
age weighted about seven tons. Evidently it was not a part of the 
ship's duty to furnish such tackle. The agreement to furnish the same 
up to three tons excluded anything beyond that capacity under familiar 
principles. This part of the tackle was furnished by the charterer. 

The only real question is whether the ship is liable because of using 
the boit to make the shoe fast, it being urged, and supported by some 
testimony, that it was not designed for such a purpose. This has been 
strenuously contradicted and it is not at ail certain that its use was not 
proper, but assuming that it was not, with whom does the liability rest? 
The owner was to supply under the contract ail provisions, wages, etc. 
and maintain the vessel in an efficient state (Par. 1) ; to furnish tackle 
to handle ordinary cargo up to three tons in weight (Par. 22) and to 
work the winches day and night if required (Par. 23). The charterer 
was to furnish the coals, etc., and ail other charges not otherwise speci- 
fîed. As between thèse parties, it was apparently the charterer's duty 
to make the tackle fast so that it could be used safely and that duty in- 
volved the use of the ring -boit which broke. As a matter of fact the 
boit was made fast by a member of the crew of the vessel but he waT 
acting for the charterer in the performance of the latter's duty. The 
ship was damaged and I think the charterer should pay for it. The 
ship did not agrée to furnish men to put up the charterer's spécial 
machinery and when the master consented to do it, he naturally pro- 
tested and said that it, and the following use, would be at the charter- 
er's risk. It seems that he was right in this position and it folio ws that 
the libellant should recover the damages he has suffered. 

Decree for the libellant, with an order of référence. 



MUNSON S. S. LINE v. MIRAMAR S. S. CO., TJmitecL 
(District Court, S. D. New York. January 24, 1007.) 

1. Shipptng— Time Chabtee— Liability of Owkbb fob Time Lost theou&h 
Defective Winches. 

Wliere a time cliarter of a steamer required her to be In every way 
fltted for tlie service and to hâve sleain winches, which were to be at 
the charterer's disposai, the charterer is eiititled to an allowance for 
delay in discharging due to the defective condition of the winches or 
deficieucy in steam power for operating tliein. 

[Ed. Note.— For cases In point, see Cent; Dig, vol. 44, Shipping, § 193 1 

2. Same— Construction of Charter Paety— Provision fob Dockinq. 

Under a provision In a time charter party of a steamer that she should 
be doclted and cleaned "whenever charterers and master think neee»- 
sary, but at least once in every six months," duriug which time the 



438 150 FEDERAL. EEPOKTKR. 

charter hire ■n-iis to be suspcnded, the charterer Is entitled to hâve 
her so doeked at the expiration of six months from;t|ip last prior dock- 
ing, although that was previous to the charter, and regardless of her 
actual Condition; it being shown that there was a gênerai custom to 
interpret siich provision as mailing tlie six months begin to run from 
the time of the last docUing, irrespective of the time when the charter 
went into effect 

In Admiralty. 

Wheeler, Coftis & Haiglit, for libellant. 

Convers & Kirlin and Charles R. Hickox, for respondent. 

ADAMS, District Judge. This action was bronght by the Munson 
Steamship Line against the Miramar Steamship Company, Limited, to 
recover several items alleged to be due under a charter party of the said 
steamship, dated October 3, 1902, for a period of six months under 
which she was delivered to the libellant on the 38th day of January, 
1903, at 11 A. M. and was duly re-delivered by the libellant to the re- 
spondent on the 7th day of Augiist, 1903, at 2 P. M. It is alleged that 
by reason of the unfit condition of the winches and donkey engines of 
the steamer or through a lack of steam which the respondent was re- 
quired to furnish, the steamer was delayed at the port of Matanzas 
during the month of May, 1903, for two days longer than the time cus- 
tomarily required for the discharge of cargo and the libellant is entitled 
to reimbursement therefor, the hire having been paid in advance ; it is 
further alleged that through the same conditions she was also delayed 
at tbe port of New York during the month of June for three days 
longer than the time customarily required for discharging and that the 
libellant is also entitled to reimbursement therefor. AÎtogether the hire 
claim is for $542.97. There is an additional claim involved in the ac- 
tion for 2 days 22J^ hours, hire from 1:30 P. M. July lOth until noon 
of July 14th, during which it is alleged that the ship remained idle un- 
der the dry docking clause in the contract, amounting to $310.27. The 
validity of ail thèse claims is denied by the respondent. 

The claim for delay through the condition of winches and donkey 
engines. 

The contract provided with référence to thèse matters: 

"1. ïhat the owner shall provide and pay for ail provisions, wages, and 
Consular shipping and discharging fées of the Captain, OfBcers, Bngineers, 
Firemen and Crevr ; shall pay for the Insurance of the vessel, also for ail 
the cabin, deek, engine room, and other necessary stores, and ma intain her 
in a thoroughly efficient state in hull and machinery for and during the 
service. 

2. That the Charterers shall provide and pay for ail the coals, Fuel, Port 
Charges, Pilotages, Agencies, Commissions, Consular Charges (except those 
pertaining to the captain, ofBcers or crew), and ail other Charges whatsoever, 
except those before stated. 

23. Steamer to work night and day if re(iuired by Charterers, and ail 
steam winches to be at Charterer's disposai during loading and discharging, 
and steamer to provide men to work same hoth day and nlght as required, 
Charterers agrée to pay for ail night work, at the current local rate." 

It also provided that the vessel should on delivery to the charterer 
be "ready to receive cargo, and tight, staunch and in every way fitted 
for the service * * * having * * * steam winches and don- 
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kèy. bo'iler, * * • *• and tobe so maintained during tlie continuation 
of tliis Gharter Partyto be employed in carrying lavvful mercliandise 
between safe ports in the United States and or West Indies. * * *" 

There bas been considérable testiniony taken by both sides in th^s, 
niatter but a study of the évidence bas convinced me that the charterer's 
contention is right. There was delay both at Matanzas and New York 
in the discharging. Most of the testimony relates to the discharging 
in New York but that relating to the condition of the winches is ap- 
plicable to both places. 

It appéars that the vessel in May, 1903, was discharging a cargo of 
coal and coke at Matanzas and complaints were then made by the char- 
terer's agents there, based upon the slow discharging, owing, it was 
claiiiied, to a deficiency in the steam power of the winches. The of- 
fîcers of the steamer claimed that there was no such deficiency and that 
the trouble arose from the barrels of the winches having been increased 
in diameter by the charterer for the purpose of accelerating the dis- 
charge and hence required more than tlie usual quantity of steara to 
run them. If the increase in the size of the winch drums was neces- 
sitated, as seems to be the fact, by the condition of the winches with 
respect to their ability to work with customary rapidity, then such in- 
crease should be charged to the vessel, and not be made the basis of 
a complaint against the charterer. It was not perfectly clear from the 
testimony concerning the matter at Matanzas that the vessel was in 
fault but a great deal of light was thrown upon the matter by subsé- 
quent events. In June the steamer came to New York to discharge 
a cargo of sugar and tlie trouble was then fully investigated. 

The quantity the steamer shfjuld hâve delivered in .Vew York was at 
least 0,000 bags per day. lier actual dehvery was as follows : 

.iuut' r,. u»o;i :'>At l sacks 

(;. " :!M7:i " 

s, " -.i.rMv, " 

ii, " .'^.802 

" Kl, " 2.02S " 

" 11, " ; 4.()i)S " 

" 12, " 1.4!»;! " 

" ]■,>,, " 1.13;! 

22.!.»94 

It appears tliat, on account of tlie condition of tlie winches, the 
delivery was very slow even at tins rate of discharge, which is only 
about two-thirds of the quantity that steamers often dehver at this 
place but it is admitted by the libellant's witnesses that 5,000 bags per 
day would bave met the customary requirements and been a perform- 
ance of the steamer's duty. Proceeding upon that basis, still there was 
apparently a considérable deficiency, perhaps accounted for partly by 
some excusable delay., 

It bas been attempted by the steamer to account for some part of 
the delay by alleging the use of a poor quality of coal but it appears 
that the coal furnished by the charterer was of the ordinary com- 
mercial qualify and was not open to just criticism., 

The testimony in New York shows that the winches wereso much 
out of order, that at times they would not run at ail and upon com- 
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plaints slight repairs were made by "screwing up a Boit hère and tliere." 
It was also said that there was not sufficient steam to work the winches, 
sometimes not power enough to lift the bags out of the hold ; at one 
time there was a delay of three hours for that reason. Another wit- 
ness said that lie complained to the master of the slow discharge and 
he said that the donkey boiler was doing ail that was possible and 
that he could not supply steam from the main boiler. A survey was 
called to ascertain the facts and one man was appointed by the char- 
terer and two by the steamer. An examination was made, particularly 
by the former, and he found that the winches were déficient in power 
excepting when steam was surreptitiously supplied to them from the 
main boiler, in addition to what the donkey boiler could furnish, and 
even when steam was taken from the main boiler, the winches while 
they did the work, were not in condition because the steam was blow- 
ing away, indicating defective pistons and slide valves. 

I think there is no donbt that there was a deficiency of steam and 
the winches were out of order. It seems clear that the libellant is en- 
titled to some recovery for the time lost in conséquence thereof. The 
respondent contends that the winches did the work and there was no 
time lost. This claim is rejected bût the matter is one of détail and the 
extent of recovery proper for the considération of a commissioner. 

The claim for loss of time while the ship remained idle awaiting 
dry docking. 

The provision of the charter in this connection was : 

"21. That as the steamer iiiay be from time to thue employed in tropical 
waters duriug the term of this charter, steamer is to hë docked, bottom 
cleaned and paintedi whenever Oharterers and Master think necessary, but 
at least once in every six mouths, and payment of the hire to be suspentled 
uutil she is again in proper state for the service." 

The facts seem to be that the vessel was last docked, prior to going 
into the charterer's service, on the 23rd of December, 1902, and conse- 
quently on thé 33rd of June, 1903, had been out of dock six months. On 
the llth of July, 1903, the charterer made a demand that the vessel 
be docked under this clause. The owner refused and hence this con- 
troversy. 

The vessel apparently did not greatly need docking, having been a 
number of times during the charter in fresh water, which has a ten- 
dency to clean the bottom of any growth or foulness, but the contract 
was that the vessel should dock at least once in every six months. It 
is claimed hère that the docking was not necessary but that seems to 
be immaterial vmder the contract. 

A somewhat similar contention arose in the Falls of Keltie S. S. Co. 
v. United States & Australasia S. S. Co. (D. C.) 108 Fed. 416. Judge 
Brown there said (page 418) : 

"The agreement in the charter, as I construe it, was an absolute and un- 
qualifled agreement that the steamer should be docked 'at least once in every 
six months, and the payment of the hlre to be suspended uutil she was agaih 
in proper state for the service.' 

This provision, as I read It, is altogether independent of what the 'master 
may think necessary.' Should the charterer and master think necessary a 
more fréquent cleanlng than once in six months, then the prior clau.se made 
the more frequentcleaning obllgatory; but in every event the steamer was 
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to be dry-docked at least once In every six months. The ehai'ter continued, 
and the charter hire continued, so long as the charterer continued to use 
the vessel lavrfully in accordance with the provisions of the charter. The 
charterer could not escape payiug the hire until rerteliverj- aceording to the 
charter ; and hence the owner's reciprocal covenant to rtocli the steamer 
for the purpose of keepîng her bottom clean continued in t'ull force and was 
obligatorj' so long as the owner's right to paynient continued. and tlie cliar- 
terer"s obligation to pay. The object of cleaning was to expedite the vessel 
on ail her varions passages and to relieve the charterer from the additional 
charter hire arising froni delay through a foui bottom ; and I see no reason 
why the covenant for this purpose should not be ajiplied to the passage 
home, as much as to any other of the steainer's voyages." 

The only real question hère is, could the charterer at substantially 
the probable termination of its contract, require the vessel to dock. 
The matter has bcen warmly contested, the owner asserting that there 
is no merit in the charterer' s claim because the vessel did not need dock- 
ing at the time, and the charterer did not hâve any further business 
for the vessel and did not wish to send her on another trip but simply 
to use this claim to get the master to admit the charterer's claim about 
the winches. The charterer, on the other hand, contends that the 
docking matter is one which stands alone ; that the time necessary for 
docking actually belongs to it under the contract and that the demand 
therefor was made in good faith as at the time the demand was made 
it had not been determined that the charter would shortly expire, but 
even if there had been no option of renewai, there is no reason for 
charging the charterer with bad faith. 

The treasurer of the charterer testified : 

"This controvcrsy oceurred about the llth of .Tuly, the captain on the day 
when I wrote this letter being in Pbiladelphia, antl 1 had a conversation 
with liim if I remember correctly over the telei)lioue. As 1 remember my 
proposition was in repiy to his statenient that the liardship was being worked 
on his owners by ha'ving this vessel dry docke<l wheii the completion of the 
charter was very approximate aurt if I renieiiiber correctly I suggested to 
him that if he, acting for his owr.evs, would acknowledge and pay our claims 
for the dispute about the winches in Xew York ou a previous voyage that 
I might waive that rti'y docl<ing this time and allow hl]n as an accommoda- 
tion to make another voyage. 1 tliiuk atso tliat I intiniated to him that 
if his owners thought it was a hardship to dock the ship now that I would 
oonsider terminating the cliarter at that moment if his owners so preferred 
instead of forcing her to the dry dock so near the end of the charter." 

The question is one of the technical rights of the parties, i. e., wheth- 
er the charterer was entitled to hâve the vessel docked within its time 
at substantially the termination of the contract. 

The language would hâve been plain enough if the vessel had been in 
the charterer's employ six months at the time of the demand under 
the words of the contract, which state that the parties may agrée for 
a docking at any time but in any event, it must take place at least once 
in every six months. That leaves the only question, whether the fact 
that the last docking took place prior to the contract had any efïect upon 
the matter. The language would seem to imply that it was intended 
that the docking should take place at the expiration of six months from 
the previous docking but any doubt upon such a point is resolved by 
the testimony which establishes a gênerai custom in the interprétation 
of the clause requiring the vessel to dock every six months if required 
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by charterer àrid that thé thiie begins'to^ nin from heir last dôckihg- 
and • is irrespçctiyé.qf t;hë time thc charter ;p,arty gpes irtto efïect. 

Such seems to be conclusive ofthis contention. The charterer is 
entitîed to recover the time that docking would hâve required.. 

Decree for the hbellant, with an order of référence. 



: UNITED STATES v. ATCHISON, T. & S. F. P. Y. CO. 
(District Court, jl). Colorado. Jauuury 19, 1007.) 
No. 1,0Ô3. 

RAILEOADS— SAFETT ArPLIAKCB ACT— DeFECTIVE CaB COUPLIXCS— ItlSTAKE OF 

Fact. 

Act Cong. March 2, 1893, § 2, c. IDG, 27 Stiit. .-.-îl [U. S. Comi.. St. laOJ, p. 
3174], re(inires ail cars iised in iiiter.^tate coimaerce to lie oquii)]iod with au- 
tomatic couplcrs wliich onii be tmcoupled withoiit tlie uecessity of meii 
going botweoii tlie ends of the car.s, and spclion 6 (27 Stat. Th'>2 \V. S. Conip- 
St. 1001, p. 317-5]) provides a penalty of ,)?100 for eaeh violation of the aet. 
JîchJ, that such act was peiuil in its natTU'o. and that a luere faihn-e of 
défendant railroad couipany'g insj)ectors on first inspoctiiig a ear beforé 
delivering it to a eonneeting- carrier to dlscover Ihat the cUain attaehed to 
the lever by Mliicli the antoniatio coupler was operated was brokeu, the 
sanie havinj; lieen discovered and reiiaired on a subséquent inspection be- 
foré delivery to (lu- conuectinj; carrier, did not eoustitute a violation of 
sncli act. 

[Ed. Note. — Duties of railroad eoniiianies to furnish safe applianees, see 
note to Fcltou v. lUillard, 37 C. G. A. 8.] 

At Law. 

This action is for the recoverv of .$100 as a peualtv for the violation of the' 
safety appliance act. a])proved Jlarch 2, 1803, c. 19H, S 2, 27 Stat. .'>31 [U. S. 
Conu). St. 1001, p. 31741, and the anieudnients thereto (Act April 1, 1896, e. 87, 
20 Stat. 8.-> ItJ. S. Comp. St. 1901, ]). 317,"i|. and Act March 2, 1903. c. 076, 32 
Stat. 013 W. S. Comp. St. Supp. 1005, p. 603]), in that. as alleged, the defend- 
aut 'liauled over its linc of railway oiie car, to wit: S. W. S. C. 2.')11, used in 
moviuj: intorstate traftîe * * • when the couplins and uneoupliug appara- 
tus on the A end of said car was out of repair and inoperative, the chain Con- 
necting tlie lock pin, or loek block, to the uncoupling lever being broken on 
said end of said car, thus necessitating a man, or mou, going betweeu the ends 
of the cars to couple or uucouple theru," etc. 

On the triiil the l'ollowing faets- appeared : The car in question was a loaded 
freight car brought froni Fierro, in the Tcrritory of New ilexico, eonsigned 
to the C. F. & I. Co., at .Alinnequa, a suburb of Pueblo iu tho state of Colorado. 
The défendant bivmgbt it from the east in one of Its freight trains, composcd 
of about forty cars, arriving at its yards in Pueblo at about 7:30 p. m., Mardi 
,30, 1006. This string of cars rcmained in its yards overnight. Immédiate!/ 
on arrivai, four of defendant's servants, whose duties consist exclusively of 
inspecting cars on arrivai, luspected this string of cars, two working from the 
rear and two from the front end of the train, 'l^hese inen were equipped. 
each with a long handle lantcrn made for that luirpose, in order that the light 
might be placed under and between the cars, f or Ihe purpose of thoroughly in- 
spccting their condition. They found no. defect in this car, although defects 
in otiier cars were discovered. and reiiaired. The uext morniug about eight 
o'clock, witnes.ses Ensign and Wright, acting in the discliarge of their duties 
as govemment employés, discovered on this car tlie defect complained of. At 
that time there w-ere about tw.entycars in tlie string.. Thèse two wituesses re- 
mained with the car until about 11 a. m. The string of twenty cars was flrat 
moved to another part of the yards by the défendant, to what was called the 
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^'rabbit" traek, whère they were eut in two, and the car in question, with sev- 
eral ottiers attached to It, was then takeu by the défendant to the trausfer 
tracli: for dellvery to the 0. & W. R. R., to be talien by it to Mlnnequa. On 
reaching the transfer tracli, one of the defendant's repair men discovered the 
brolven ehain in question and imuïediately repaired it. Shortly after it was re- 
paired, joint inspeetors employed by the défendant and other roads entérina 
Pueblo, as was their custom, inspected this string of cars for the purpose of 
41scovering defects, if any, before delivery to the 0. & W. road. No defect 
was found by them on this car, as the one in question had been repaired shortly 
before they reaehed It. It did not appear f roni the évidence to what estent, 
if any, the car in question had been liandled during the night of March 30th, 
and after it had been Inspeeted ou first reaeliing the defendant's yards. Nei- 
ther did it appear that anyone was required to go between the cars to couple 
or uncouple them on account of the defect after it was discovered by the gov- 
eniment's witnesses. The jury found a verdict for the défendant. 

E. M. Cranston, U.S. Atty., and Luther M. Walters, for the United 
States, 

Henry T. Rogers, for défendant. 

LEWIS, District Judge (after stating the facts). The motion for a 
new trial is leveled against the instructions of the court ; because, first, 
the jury were directed that the défendant was held to reasonable care 
and diligence in the inspection of its cars, and if it used such care, and 
did not discover the defect in question, it was not liable ; and, second, 
the défendant was held to reasonable care in putting the coupling in 
good repair after it ascertained that it was out of repair. 

The action seeks to recover â forfeiture. The statute, for the pur- 
poses now under considération, is pénal. Johnson v. So. Pac. Co., 196 
U. S. 1, 17, 25 Sup. Ct. 158, 49 L. Ed. 3G3. 

Counsel for the governrnent insists that the défendant should be held 
to the letter of the act, and that, on proof of a defective coupling that 
will not operate as provided in the act, the liability of the défendant is 
absolute. In support of that contention he cites U. S. v. Southern Ry. 
Co. (D. C.) 135 Fed. 122. This rule makes the railway company an 
insurer of the workable condition of its couplers àt ail times — indeed, 
at every instant; therefore, when a coupler becomes defective, as it 
, must, it results in a race of vigilance between railroad employé and 
governrnent agent as to who shall get there iirst. Indeed, the very act 
of repairing a defective coupler, which will not operate, makes a case 
and Works a forfeiture. I bave not been able to bring myself to this 
view. The act was passed for practical purposes. It does not assume 
the impossible, and lay a forfeiture against the laws of nature; for 
couplers must break. 

The cases eited by Judge Humphrey in U. S. v. Southern Ry. Co., 
supra, are exceptional. They are departures from the gênerai rule. 
They do not announce the better rule. They bave been sharply 
criticised. 

In Bishop on Statutory Crimes (2d Ed.), at section 112G, the author 
had under considération statutes making it an offense to sell adulter- 
ated milk, and it is there said : 

"One or two of ' our courts hâve holden that where tlie statute is siient 
(■oUféruihg the seller's Iniowledge. if, however iionestly and after whatever pre- 
<-autious, he is misled to believe the milk to be pure, he is punishable' should it 
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turn out to be adulterated. Yet, by tbo just doctrine, an unavoidable mistake 
of the fact, by one whose purijose it is to obey the law, relieves him from légal 
guilt, the same as from moral, precisely as m otlier crlminal cases." 

In a footnote the author cites an English case where one was in- 
dicted for mixing alum in bread, and it is said that Hannan, J., held : 
*'The provisions of tbe aet cast great responsibility on the master balier ; 
but I cannot tbink It to bave beeu the intention of the Législature that he 
sbonld be liable to a penalty for anything that oecurs by accident. If tbis 
were so, tbe master might be punishable wben some foreign ingrédient bad 
fallen into tbe flour witbout tbe liuowledge of eitber himselt or bis servant." 

And again, the same author in the same work, at section 1038, in 
considering pénal statutes against selHng întoxicating Hqtior to minors, 
says : ■ ■ 

"Under thèse statutes, tbe question of tbe eft'ect of a mistake of fact, dis- 
cussed or adverted to in several other connections; bas often arlsen. It is not 
proposed to repeat tbe former discussions; they are referred to in a note, and 
tbe reader is retjuested to examine tbem. The result, derivable botb from the 
places referred to and from tbe décisions under tbe présent head, is tluit one 
wbom the law permits to sell Intoxicating liquor, and whose purpose and en- 
deavor it is to conform to the law In ail things, and to do no wrong of any 
sort, is legally, tbe same as he Is morally, justified in acting, like other people 
in respect of other things, on wbat ujïou careful investigation and inquiry ap- 
pear to be the facts ; so that, if believing tbe appearauces he does wbat would 
be legally and morally rigbt were tbe real facts so, be is not punishable thougb 
lie was deceived and they were différent. Tbus. if one authorized to sell liq- 
uor to àdults anrl forbidden to sell it to minors is, witbout his fault or eare- 
lessness, led to believe an appiicant to be an adnlt wbile truly be is a minoi-, 
lie is not punishable thougb he makes tbe sale — a proposition which some 
deny." 

And in the same work, at section 132 : 

"A statute will not geiierally make an act crjuiinal, hovvever broad may be 
its language, nnle.'îs tlie ofCender's intent concurred witli his act; because tbe 
conimon law does not." 

"One who, wbile carel'ul and circumspect, is led into a mistalce of facts, and, 
doing wbat would be in no way re])relieiisible were they wbat be supposes 
tbem to be, coinniits wliat under tlie real facts is a violation of a criminal 
statute, is guilty of no crime ; lieeause sucb is tlie rule of the comnion law, 
and in construction it restricts tbe .statute." 

In Bishop on Criminal Law (7th Ed.) vol. 1, there will be found a 
footnote to section 303a dealing exhanstively with the subject riow 
under considération, wherein the rule announced in the cases cited by 
Judge Humphrey in the Southern Railway Case above is vigorously 
combatted. 

In U. S. V. Beaty. Fed. Cas. No. 14, ,'555, the action was for debt, as 
hère. The défendant was sued for the penalty of $150, for that he was 
the master of a steamboat, and as such had received a letter which he 
failed to deliver at the post office at destination, in violation of the act 
of Congress. It appcared from the évidence that the letter was in the 
custody of a clerk on the boat, of which fact the défendant was ignor- 
ant. It was there said: 

"Tbe act is pénal in its conséquences, and inust be strictly construed ; and 
as knowledge is generally a iirincii)al and indispensable ingrédient in olïenses 
it would seem reasonable to liold tbe goverument to the proof of It, or to tbe 
proof of clrcunistaiK:es from wbi(,'li it might be fairly inferred, before the pen- 
alty can be demanded. Tbe master of a steamboat is liable for tbis penalty 
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when he fails to deliver a letter or packet which bas been brougbt by hlm, or 
was in his care, or was in bis power ; but, in my judgment, the Sound con- 
struction ot' tlie act of Congress is tbat the défendant eould not be plaeed iu 
tbis category at ail, wliere the letter was not wlthin his knowledge, nor plaeed 
in a situation to enable blm, with tbe use of reasonable diligence, to obtain 
Kucb knowledge. Knowledge on his part, express or Implied, I regard as es- 
sentlal to his llability, and without which tbe acts of Congress bave no ap- 
plication, and do not embrace tbe case. It is not to be supposed tbat it was 
the intention of the lawmaker to inflict a penalty upon the master of a 
steamboat in a case wbere he was ignorant tbat a letter had been brougbt 
npon tbe boat, either by tbe elerk or any person employed on board, and had 
uot the nieans of ascertaining tbe fact by tbe use of reasonable diligence. Tbis 
would be little less unjust than the disreputable device of tbe Roman tyrant 
who plaeed his laws and edicts on higb pillars, so as to prevent the i>eople 
from reading tbem, the more effectually to ensnare and bend the people to his 
pur poses." 

State ex rel. v. Railway Co. (C. C.) 32 Fed. 722, is inapposite. 

In Anglo-Saxon jurisprudence, both criminal and civil, the principle, 
ignorantia facti excusât, is as old as tlie books. 

In addition to this, the défendants in the cases cited by Judg"e Hum- 
phrey were private citizens — voKtnteers in tlieir business for private 
gain; .wliereas the railroad company discharges a public duty. It is 
under an obligation to the public to move its cars for public traffic. 
The évidence shows that the inspection of this car on the night it ar- 
rived at Pueblo was thorough and by compétent men, and that when 
it would reach the transfer track the next day it would be inspected 
again by joint inspectors before delivery to the C. & W. Railway Co. 
It was repaired, however, in the particular complained of on reaching 
the transfer track — doubtless the présence of the government agent had 
called the attention of one of the defendant's employés to the defect. 
The défendant certainly exercised more than reasonable diligence in 
searching for defects in the car, and it promptiy repaired the one in 
question immediately on its discovery. 

It may be said that the facts in the case considered by Judge Hum^ 
phrey did not disclose sufficient care and diligence to submit that ques- 
tion to the jury. Indeed, from the facts there recited, it might be safe- 
ly said that that défendant was grossly négligent. 

Under the facts hère I do not believe the défendant is liable for the 
penalty. The verdict, in my judgment, was for the right party, and I 
do not find prejudicial error in the matters complained of. The motion 
for a new trial ought to be overruled. It is so ordered. 



PÏÎTRIFIED BONE MIN. CO. et al. v. ROGERS et al. 

(Circuit Court, E. D. Pennsylvania. January 26, 190T.) 

No. 39. 

1. Sale — Breach of Warkanty — Evidence of Damages. 

Where phosphate rock, furnisbed by plaintiffs to défendant to be shipped 
by défendant to a custoiner upon a eontract, did not comply wltU plain- 
tiffi's warranty as to quality, and for tbat reason defendant's customer 
refused to accept ît under the eontract, but purchased it at a reduced 
priée, sucL price, wbile not conclusive, is some évidence of the market 
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■ vahiCj and is admissible on tlie question ,of damages sustained by défend- 
ant by the breach of warranty. 

2. Sa'mi^^Méasube or Damages. 

Where plalntiff, wliich sold phosphate rock to défendants for shipment 
and delivery to a customer of défendants in Italy under a contract, war- 
ranted tbat the roclc should meet the reqUiremetns of such contract as to 
quality, but by réason of its failure to do so the customer refused to re- 
çoive it, the measure of damages for the breach of the warranty is the 
différence between tlie marlcet value in tlie Italian port of delivery of rock 
of the quality called for and the market value of the infèrior quality 
shipped. 

[Ed, Note. — For cases in point, see Cent. Dig. vol. 43, Sales, § 1287.] 

3. New Trial— Gkounds— Verdict Againsï Evidence. 

The verdict of a iury in an action to reeover the price of a commodity 
sold, in whicli défendant piended a setoflC for breach of warranty, JieH 
sustained by the évidence, and not contrary to the instructions on a mo- 
tion for a new trial. 

At I-^aw. On motion for new trial. 

James Collins Jones, for plaintifï. 
John Scott, Jr., for défendants. 

HOL,LAND, District Judge. This is a suit in assumpsit for the 
sale of phosphate rock to the défendants, and judgment was recovered 
by the plaintiffs. Reasons for a new trial were filed, urging that the 
verdict vi'as against the law, the évidence, and charge of the court. 
It was very ably argued by counsel for the défendants, but we are un- 
able to agrée vvith him. The follovving is the charge : 

"Gentlemen of the Jury: In this case the plalntiff compauies, being three 
in number, hâve brought suit agaiust Kogers. Ilolloway & Go. to reeover the 
sum of S4,708.42, with interest on ?2,;î84.»3 from September 30, 1902, and ou 
$2,,323.49 from October 18, 1902. This sum total is made up of a balance due 
on two shipments of phosphate rock made by the plaintiffs to the défendants, 
which the défendants delivered to a customer in Italy. One of the shipments 
was made on a contract of October 24, 1901, and on this there is a balance due 
of $2,384.03, with interest from September 30, 1902. The other shipment was 
on a contract made October 7, 1002, upon which there was part payment, leav- 
îng a balance due on that shipment of $2,323.49, with interest from October 
18. 1902, making the total stated. 

"The défense to this claim is this: That upon the shipment made by the 
plalntiff companies on the contract of October 24, 1901, upon whleli the plain- 
tifC shipped 2.72.5.00 tons of this phosphate rock from Mt. l'ieasant, Tenn., to 
Italy, there was a guaranty that this phosphate rock shoxild contain a certain 
amouiit of phosphate — 78 units of pliosphate, and not more th.'in 4 units of 
certain impurities. Wlien it was sliipjjed, and before it arrived. but while in 
transit, there was nu analysis made of snn]pleR taken from it, and it was 
diseovered that it was not up to the reqnirements. Upon its arrivai the con- 
signée. Marinoni, refused to accept it upon the contract made by him with the 
défendants fOr its purchase. beçauseof the tact that it was not up to the re- 
quirements. As a.resiilt of this the défendants claim tliey were damaged to 
the amount of ,$12,7.10.08, which amonnt they say they have a right to set ofC 
against the claim which the jilaintiffs bave against them, and to ask at your 
liaiids a cortificate in their favor for the balance of this damage which they 
cliiini to have suffered. 

"It a)i]iears from the évidence in the case that the rlefendanls did enter in- 
to a contract with the plaintiffs mion tlio 24th day of October. 1901, for C.OOO 
tons ot jibosiihate rock, which was to be of a certain, qnàlity ; tiiat is,.it was 
to contain 78 nnits of pJiosphate, and 3 and 2. as they putlt, not more, how- 
ever, tlian 4, .units of thèse impurities, and 2 iniits of water. It also appears 
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from the évidence that this phosphate rock was piirchaf-cd by tbe 4efoiiibints 
for shipment abroad. The plaintiffs knew tbat, and they luiew wbat standfird 
of material they were to shlp abroad. ïhey had cbntraeted to deliver to tbe 
défendants a certain quality of matorial, to wit, 78 per cent, of phosphate, 
and 3 and not over 4 of other impiirities, and 2 of water. It Is undispulcd 
that, in violation of that agreemont. they did doliver to tlic defeiidant.s an in- 
ferior article, which contained imjnirities in excess of 4 units, and that matorial 
of an inferior quality waa shipjied to tbe défendants and dclivered to their 
consignée in Italy. It appears that this phosphate rock was loaded on board 
the cars in Mt. Pleasant, Tenn., and shiiiped l)y rail to l'ensacola, and from 
Pensacola upon a boat to Venice, Italy. ïherc it was delivered undcr a con- 
tract by the défendants to Jlarinoni for a certain price, to wit, eight ponce 
per unit of phosphate in the material. Marinoni. hefore he accepted or set- 
tled entirely witli the défendants, discovered tbat this pho.si)hate rock was not 
up to the guaranty or requirements. in that it contained more tban 4 units of 
thèse impurities, which. it is said by tbe witnossos, dostroyed its usefulness 
as phosphate rock, because it will not diK,solvc, and because it is not as valuablo 
as a fertilizer as it would be if it contained less tban 4 units of thèse impuri- 
ties. 

"Tlie défendants say that by reason of the fact thiit this material was of an 
inferior quality they were damased to the amount I bave stated. Wben tbe 
plaintiffs undertook and contracted witli the défendants to deliver them a 
phosphate rock of a certain quality. which they knew was to be shipped abroad 
to Venice to a customer of the défendants, they were bound to sbip tbem the 
quality of rock called for in the contract, or to stand the conséquences of a 
violation ; and when they shipped to the défendants an article of un Inferior 
quality to that called for in the contract. they, of course, were respnnsible for 
any damage that would resuit to the défendants. TJndcr the law the measure 
of damages of the défendants is tlie différence betwcen the niarket value of a 
phosphate rock up to tbe standard required and the markct value of the 
inferior quality shipped. In other words. tbe défendants are entitled, as 
a measure of damages, to the différence betwcen the niarket value of the rock 
which they should bave had and the market value of the inferior rock which 
they actually recelved. It is your duty, therefore, to find from the évidence 
what the market value of that rock was in tbe yiovt at Venice. It is tbe market 
value at the port of Venice. and not the niarket value hère; that is, the mar- 
ket value of the rock that should bave been shipped according to tbe contract. 
And after you hâve found from the évidence what tbe ni.Trkot value of tbe 
rock was at the port of Venice for which défendants contracted, then you will 
turn to the évidence to ascertain what the market value of the rock of Inferior 
quality actually shipped was at the port of Venice at this time. There is 
évidence hère to show, and it does not seem to be contradicted, that the mar- 
ket value of a phosphate rock of a kind tbat was specifled in the contract at 
the port of Venice at that time was six pence per unit of phosphate in the 
rock. So that I take it, if you believe the évidence on both sides. you will 
hâve very little difficulty in arriving at what the inarl^et value of the rock 
would hâve been if it had been shipped according to the contract: and. after 
you hâve aseertained tbat, you will turn to the évidence and find what the 
value of the inferior rock actually shipped was at the port of Venice. Ynu will 
not flnd. it so easy, from the évidence, to ascertain just, exactlv what that 
market value was, because tbere is a wide différence and' a variance of évi- 
dence hère from which you are to arrive at a conclusion. Tlicre is e\'ideuce 
Vîere that rock containing impurities of over 4 units was worth absolutely 
nothing — that it had no market value — at A'cnice at this time. There is other 
évidence hère that, as a matter of fact, this rock was sold by the défendants 
for éight pence per unit in the market <it Venice at this time. The défend- 
ants say:" 'That is true ; but the reason wliy it was sold at eight pence per 
unitof phosphate was becarise we had to give up some other valuable thlng, 
some other valuable claim we had against Marinoni, who paid that. amount 
to US; and, as a'mattef of fact. that was not the measure of the market value 
of that inferior rock, because, while he was apparently paying us eight pence 
per unit, he was gettihg from us a very valuable concession, which rèally 'vas 
worth to us; ,f 5,747, a claim we had against him ; aud that was the reason why 
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he agreed to pay us eight pence per unit for this inferior article tbat we clalm 
was actually worth notJiing in the marliet.' It is a fact that, If thèse de- 
fendants had sold this inferior rocls to Marlnoni under a guaranty of Its quality 
for eight pence per unit, and Marinoni accepted it under hls guaranty, and 
they never discovered that it was inferior, and in ignorance, it was sold for 
eight pence per unit, and Marinoni settled at eight pence per unit on this 
guaranty, that would be no évidence at ail of its marliet value. Because it 
vi'as sold on a guaranty, there woud be an ignorance as to its inferiorlty ; and. 
even if its inferiorlty had been discovered later, Marinoni would hâve a suit 
against the défendants for any damages he had sustained by reason of its in- 
feriorlty. So that, where an article has been sold under a guaranty, or in 
Ignorance of the inferior quality, the prlce that it brings is no crlterion what- 
ever of its market value ; but that is not this case. Whiie this was sold 
under a guaranty, yet its inferiorlty was discovered before settlement and 
before suit in this case, and therefore the fact that It was sold at eight pence 
per unit, and Marinoni accepted it at eight pence per unit, is not conclusive 
évidence as to its market value, but it is évidence as to what the market value 
of that inferior article was at the port of Venice when It was disposed of by 
the défendants; and you can give as much weiglit to that as you think it de- 
serves, together with the other évidence, to ascertain just exactly what that 
inferior rock was worth at the port of Venice at the tiine it was disposed of 
by the défendants. So that you see ail this évidence about the priée that it 
was sold l'or and the compromise agreement that the défendants allège they had 
to enter into to induce Marinoni to accept it at that price, the fact that they 
had to give up a claim against Marinoni, which they say was of value to tlieni 
to the extent of S5,747, is to be taken Into considération by you in arriving at 
just what the market value of that rock was. Tlie fact that the défendant.? 
got eight pence per unit, under ali the circumstances in this case, does not 
estabiish that this inferior rock was worth eight pence per unit, or tiiat it 
was worth six pence per unit, or that it was worth any other pence per unit ; 
but it is some évidence as to what it was worth. You may take that into con- 
sidération with what he gave up, if you believe he gave up anything valuable, 
in order to induco Marinoni to pnrchase it at that price, and from ail the 
évidence in the cause as to the value of the inferior rock you will arrive at 
what you think was a fair market value per unit of that inferior article at 
the port of Venice at the time it was sold; and if you conelude that the in- 
ferior article was worth less, you will make a caleulation as to how much 
iess it was worth ; and if j'ou flnd that it was worth a sum lésa in amount, 
greater than the amount claimed hère by the plaintiffs against the defendanta 
you will ascertain what that différence is, and you will allow the défendants 
a certificate for that amount. If you flnd that the inferior article was worth 
less than the article required to he furnlshed under contract, but that the 
amount Is not so much as the plaintiffs claim against the défendants, you will 
ascertain the diiîerence, and you will then award the différence in favor of the 
piaintIfCs." 

The jury was further instnicted, by points submitted by the défend- 
ants, substantially to the effect (1) that the contract contained an ex- 
press warranty of the quahty of the phosphate to be delivered ; (2) the 
plaintiffs were erititled to recover only the market value of the phos- 
phate of the kind and quahty actually delivered ; (3) the market value of 
the kind and quality actually delivered may be ascertained in the port 
at Venice; (4, 5, 6) if the phosphate furnished by plaintiffs did not 
sustain the warranty, défendants were not required to tender return of 
the phosphate, but could use it at Venice, and were entitled in good 
laith to dispose of it to the best advantage, in such a way as to min- 
imize damages in the port to which it had been shipped ; (7, 8) if the 
jury find the phosphate delivered by the plaintiffs as the cargo of the 
steamship Euterpe was déficient in quality, the défendants are entitled 
to set off against the plaintiflî's the damage actually sustained by reason 
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of the breach of warranty, and the légal measure of défendants' dam- 
ages in such case is the différence in the market value of phosphate 
of the qudlity which should hâve been delivered under the contract and 
the market value of the phosphate of déficient quality which was ac- 
tually delivered. 

The plaintiffs' claim, with interest to the time of trial, was $5,865.89, 
and the jury rendered a verdict of $4,154.53. It is therefore plain 
that the amount of damage allowed the défendants for déficient quality 
of the phosphate actually delivered was $1,711.16. We are unable to 
say that this was against the law, the évidence, or the charge of the 
court. Upon a thorough re-examination of the évidence in the case, 
I find the évidence uncontradicted to the further facts, not so clearly 
stated in the charge, that the claim of the plaintiffs, with interest to 
date of trial, is correctly s:tated to be the amount above mentioned. 
This claim is made up of a balance due upon two shipments to Marin- 
oni, as above stated, together with interest to the time of trial. 

The shipment on which the défendants claim they hâve been damaged 
is that made September 30, 1903, on the steamship Euterpe, carrying 
2,725.66 tons of phosphate rock, which damage on this cargo, it is 
claimed, amounts to $13,556.08. This is a sum in excess of the total 
amount claimed by the plaintiffs. This amount of damage is made up 
by the défendants assuming the value of the Euterpe's cargo at the time 
it arrived at the port of Venice to be the value fixed by the uncontra- 
dicted évidence, to wit, the sum of 6 pence per unit on 75 J4 units, in- 
stead of 78 units, of phosphate rock, from which is deducted the as- 
sumed market value of the inferior quality delivered at one-half, or 3 
pence, per unit on 75J/2 units of phosphate rock to the ton. In other 
words, the défendants claim the inferior quality delivered was only 
worth about one-half of the market value of the guarantied quality at 
the time of its arrivai in Venice, and that the market value of the 
guarantied quality was 6 pence per unit. 

The plaintiffs offered no évidence to contradict the claim of the de- 
fendants that the guarantied quality of phosphate rock at that time in 
Venice was 6 pence per unit, but they contended that the défendants 
suffered no damage as a resuit of the alleged inferior quality of phos- 
phate rock shipped, other than, instead of being paid on 78 units, they 
were paid on 75 J^ units, claiming that the différence in market value 
between the phosphate shipped and that guarantied was represented 
by this différence in calculation of the units ; in other words, that the 
total damage sustained by the défendants was represented between the 
market value per pence on 78 units on the guarantied quality of rock 
and the market value per pence on 75J4 units on the inferior quality 
shipped. And as évidence of this claim the plaintiffs refer to the tes- 
timony of the défendants showing the rock actually shipped was settled 
for at the original contract price of 8 pence per unit on 75 J^ units to 
the ton. The défendants reply that it was true they had sold the rock 
at 8 pence per unit, but this price was forced upon Marinoni by the 
défendants because of certain large claims which the défendants had 
against Marinoni, and the latter agreed to pay the original contract 
price, to wit, 8 pence per unit, in considération of the défendants re- 
leasing him from thèse other claims. 
150 F.— 29 
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The' défendants, testified to a nurtiber: of daims they had agaîrîst 
Mafiîioni, ail of which they say werecanceled for the purpose of in- 
ducing the latter to purchase at the jprice^named. There was a Writ- 
ten agreement between Marinoni and' the -défendants, showing that 
such a settlement had taken place. It was dated at Venice Februafy 3; 
1903; but this writing shows that noio'thér daims entered into the 
settlement, exûepting the unliqûidated ' damages resulting- from the 
shipment of phosphate on the steamship Euterpe and another cargo 
shipped in the steamship Aristea ; and it is f tirther shown by this agree- 
ment that both cargoes were settled for by the défendants with Mar- 
inoni upon a basis of 75% units, at a price for which they had before 
stipulated on a contract of sale. No other daims of défendants were 
referred to in the writing; but it is very évident that the jury concluded 
the différence between the market value Of the guarantied article and 
the inferior article actually shipped was not so great as the défendants 
daim. The évidence would' fairly support- the finding that the différ- 
ence was more nearly represented' by the différence in uriits, for which 
the défendants were paid. The jury, under the évidence, were war- 
ranted in fînding that- the rock of the quality guarantied would hâve 
been worth 6 pence per unit on 78 units per ton, and that the rock ac- 
tually shipped was worth 6 pence on 75 J^ units per ton, allowing the 
différence to the défendants as damages sustained by reason of the in- 
ferior quality. The aniount allowed, however, was somewhat more than 
a calculation of this kind would show; but it was a question with the 
jury, and their verdict, I think, was sustained by the évidence. 

The évidence introduced as to the price at which the inferior rock 
was sold was admissible as bearing on the market value at that time in 
Venice. The vendee's measure of damages is not at ail dépendent upon 
a resale by him or upon the price obtained at a resale ; but where, 
as in this case, it was finally resold without a warranty of quality 
and with full knowledge of both parties of the inferiority of the 
article, the price obtained, while not conclusive, is some évidence 
of the actual value. Union Selling Co. v. Jones, 128 Fed. 672, 63 
C. C. A. 224. The rule of damages was properly stated in défend- 
ants point, which was affirmed, and in the charge of the court. 
Union Selling Co. v. Jones, supra ; Schreiber v. Andrews, 101 Féd. 
763, 41 C. C. A. 663; Am. & Eng. Ency. of Law, vol. 30, pp. 209, 210., 

Motion and reasons for a new trial are overruled. 



G. RICORDI & CO. V. HAMSIERSTEIN. 

(Circuit Court, S. D. New Yorlv. Jariuary 3, 1907.) 

ÇoPTRiGitT— Suit to Enjoin Production op Opsra— Grounds for Preumi* 

NAEY INJUNCTION. 

A preliminary injunction to restrain défendant from producing a oopy- 

rjghted opéra denied, on évidence tending to show that défendant had 

orally been given or promised a license for : the production at a stated 

. royalty by complainant's authorized agent, -and further évidence showr 

, ing without contradiction that there liad heen negotiations for such li- 

'"' conse, and that both complainant and its agent had fuII knowledge that 

défendant was engaging singera and exiiending large sums of money in 
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preparlng for the production, and did not make any objection or suggeat 
any obstacle to tlie granting of a lieense until a considérable time after 
defendant's public announceraènt of tbe production, although in the mean- 
time, while defendant's préparations were going on, an exclusive lieense 
had been granted to another manager. 

[VaI. Note. — For cases in point, see Cent Dig. vol. 11, Copyrights, S§ 
78, 79.] 

In Equity. On motion for preliminary injimction. 

Dittenhoefer, Gerber & James, for complainant. 
Nathan Vidaver, for défendant. , , 

TOWNSEND, Circuit Judge. The défendant, Hammerstein, claims 
the right to produce the opéra La Bohême by virtue of an asserted 
oral lieense from George Maxwell, the représentative of complainant 
in the United States. Hammerstein states in his affidavit that at his 
request Maxwell called on him early in February, 1906, and said, 
inter alla, that he would be pleased to hâve défendant produce any of 
the Puccini opéras, including La Bohême, except Madam Butterfly, 
for $150 for each performance; that Maxwell assured him that $150 
was the price theretofore paid by Conried for such productions ; and 
that in reply he "told Mr. Maxwell he might regard that as settled, 
that I would pay $150 royalty for each performance of the Puccini 
opéras, that I would produce La Bohême, with Bonci in the cast, pro- 
vided he could get Bonci for me at a figure within reason," etc. Bonci 
was afterwards engaged. Défendant further states that, in a subsé- 
quent interview in the lobby of the Victoria Theater, Maxwell con- 
gratulated him on obtaining Bonci ; that he (Hammerstein) repeated 
his inquiry as to whether Conried had been in fact paying $150 royalty 
a performance ; and that, upon receiving a reply in the affirmative, he 
(Hammerstein) remarked: "AU right; I will pay $150 for each per- 
formance." Hammerstein further states as follows : 

"Mr. Maxwell then replied : 'Very well. it's settled; and If ybu wish any 
other of Puceini's opéras, except Madam Butterfly, you inay liave thein at the 
samo ligure.' Ile then asked me how often 1 would produce La Boheine, and 1 
told him at léast six times, perhaps more. I was not very certain. Tbis ended 
the conversation." 

A Mr. Guest, who, according to Hammerstein's affidavit, was prés- 
ent at this conversation, makes affidavit as follows : 

"I heard Mr. Hammerstein say that he liad secvired somebody, who.se name 
I do not recall, and Mr. ^Maxwell congratulated him. I heard ilr. Hammer- 
stein say, further, 'Isn't .$150 a night pretty steepV and Mr. Maxwell, if my 
luemory serves me rightly, replied, saying, 'It is no more tlian Conried paid 
last season.' Mr. Maxwell then stated, 'It's settled you are to produce La 
Bohême ; and if you want any of the otber opéras you can hâve them at the 
same priée.' '' 

Hammerstein further states that he met Tito Ricordi, one of the 
complainants, at Milan, and discussed with him his contemplated pro- 
duction of Là Bohême, and consulted him as to singers to be engàged 
for the cast;'that he has expended for costumes and scenery for the pro- 
duction of said opéra some $:50,0U0, and that he did not reccive any sug- 
gestion from Maxwell that therè would be any objection to its produc- 
tion until the 25tli day of July, 190G, after his public announcement 
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that he had made arrangements to produce La Bohême ; and that on 
said date he received a letter, a copy of which he annexes to his affi- 
davit, in which Maxwell merely notifies him that the opéra is copy- 
righted, and makes no mention of any contract with Conried for its 
exclusive production. - ..;_ ■• 

Varions other facts bearing on the controversy are alleged in the 
Hammerstein replying affidavits or are shown by other papers. Ham- 
merstein states that he told one of the complainants that he had en- 
gaged Bassi for La Bohême, among other opéras, and that said com- 
plainant approved the sélection, and that he made contracts with vari- 
ons celebrated artists, providing specifically for their appearance in 
La Bohême; and it appears from the affidavits on both sides that any 
reputable and responsible manager was allowed to produce La Bohême, 
upon furnishing satisfactory statements of the cast chosen for the opéra 
and agreeing to pay a license fee. 

Maxwell, in his affidavit, dénies that he ever made any such con- 
tract, or that he ever had any conversation with Hammerstein in re- 
gard to a contract for the Puccini opéras, other than Madam Butterfly, 
until the night before Hammerstein's departure for Europe. He states 
that he then called on Hammerstein, and that Hammerstein, in the 
présence of Mr. Ben Davies and Mr. William Thorner, asked him — 

"If he cotild hâve La Bohême, Tosca, and Madam Butterfly, and I told him that 
no contracts had been made for any of them, but I did not believe he could In 
any event hâve Madam Butterfly. * * • He then asked me to give him a 
contract for the others, and I said that at that time I could glve him no con- 
tract and entertaln no proposition until sueh tim'e as he could submlt a list 
of his proposed cast, as it was our Invariable rule to make no contract for the 
production of any opéras until the names of the artists who would sing had 
been submitted for approval. Ile replied that up to that tlme he had made no 
engagements, except Bonci and Edward de Reszlîe, but within ten days after 
his arrivai in Europe he would advise me of the various artists he proposed to 
engage. I told him on receipt of such advice I would consider the question of 
a contract with him. He then aslied for a letter of introduction to complaln- 
ant, and I gave him one." 

Messrs. Davies and Thorner confirm the material statements as to 
this conversation, and both state that no contract or license was granted 
by Maxwell on that occasion. Maxwell further states that he called 
on Tito Ricordi, one of the complainants, in Italy in May ; that Ricordi 
informed him that Hammerstein had in March requested permission 
for the production of the Puccini opéras, and that he told him that 
the rights for the United States had been given solely and exclusively 
to Maxwell ; that he (Maxwell) called on one Fano, said to be the agent 
of the défendant in Milan, and stated that he had not yet received any 
information from Hammerstein as to his plans in référence to La 
Bohême, and suggested that he cable to Hammerstein for instructions ; 
that Fano sent a cable, but that he (Maxwell) never heard anything 
from Hammerstein. Maxwell further states that Fano bas admitted 
that he sent the cable to Hammerstein, as stated by Maxwell, and that 
Hammerstein could not hâve expended any such sum as he said he did 
for costumes and scenery. 

It is to be observed that none of the allégations in complainant's 
affidavits, except Maxwell's déniai, meet the statement by Hammer- 
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stein, confirmed on one occasion by Guest, of a license or agreement 
to license ; and most of the assertions and counter assertions may be so 
harmonized as to show that, even if said agreement was not originally 
made, Maxwell and Tito Ricordi by their conversation and conduct 
led or permitted Hanimerstein to make said contracts and incur said 
expenses upon the faith of an understanding that a license would be 
given him to produce La Bohême, provided the usual conditions were 
complied with. There is much force, therefore, in the argument that 
it was not until after Conried recognized the prominence of Hammer- 
stein as an operatic rival that any objection was made to the production 
of La Bohême, as contemplated by Hammerstein. In fact, the affi- 
davits of complainant and the Maxwell letter, which fails to suggest 
any exclusive license, support thèse assertions. It is admitted by Max- 
well that he did not give to Conried the exclusive right for the produc- 
tion of said opéra for the coming season until on or about the 14th day 
of May, 1906. 

It may be assumed that Hammerstein offered to advise Maxwell of 
the artists he proposed to engage within a given time. But it does not 
appear that Maxwell asked for or insisted upon any fixed time for such 
notice ; and Tito Ricordi, to whom Maxwell had given Hammerstein 
a letter of introduction, states that. whcn Hammerstein spoke to him 
about arrangements for producing La Bohême, he told him "that, if he 
desired to produce the same or any other opéras controlled by us, he 
would hâve to apply to, and make ternis with, the said Maxwell." 
Hammerstein states that on his return from Europe, and thereafter, 
he called at Maxwell's office, and later tried to get into communication 
with him, but that Maxwell was at first in Europe, and that later, when- 
ever he (Hammerstein) inquired for or telcphoned him, he was informed 
that Maxwell was not in. It is nowhere claimed that Maxwell ever 
gave Hammerstein any notice of any intention to grant an exclusive 
right to Conried, or to take any action inconsistent with the statements 
made to Hammerstein by him and by the complainant Tito Ricordi. 

In thèse circumstances, and after complainant's agent (Maxwell) 
had "informed him (Hammerstein) that up to that time I had not 
made any contracts for the said opéras," and had "told him on receipt 
of such advice I would consider a contract with him," and Tito Ri- 
cordi had referred him to Maxwell, if complainant concluded to dis- 
criminate against Hammerstein by granting an exclusive license to 
Conried, thus disabling itself from granting to Hammerstein a license 
upon such terms as it was in the habit of granting to other persons, it 
was its duty to seasonablv notify him of such proposed action. But, 
although Maxwell states that he made the exclusive license to Conried 
in May, he did not notify Hammerstein of that fact even so late as 
July 25th, and the letter then.written might fairly be interpreted mere- 
ly as a notice of complainant's copyright rights. In this discussion I 
bave not overlooked the statement as to the Fano cable : "Maxwell in 
Milan. Hâve you any instructions?" Even, however, if it was sent, 
and even if it be assumed that it was received by Hammerstein, which 
he dénies, it clearly was no notice of a proposed withdrawal of the ofifer 
to allow Hammerstein to produce La Bohême, or of any objection 
to such production. 
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It is true, as argued by coimsel for complainant, that a court of eq- 
uity should not permit the enforcement of an alleged oral license to use 
a copyrighted musical production without satisfactory and convincing 
proof. And, if the claim of défendant in this case depended merely on 
his statement that such a license was granted, this court might not 
be justified in refusing the injunction. But hère it appears from com- 
plainant's own affidavits that neither the complainant in Milan nor his 
agent in New York ever raised or suggested any objection to defend- 
ant's application for a license, except that relating to the submission 
of the proposed cast, and that from the time when Maxwell called on 
Hammerstein in February, and during ail the time when complainant 
was in a position to know, and upon its own statements must be pre- 
sumed to hâve known, of Hammerstein's plans, it failed to notify 
• him of any objection to the production of La Bohême, except as above 
stated. And after the complainant at Milan had referred défendant to 
its agent (Maxwell) in New York, and had told Maxwell that it had 
donc so, Maxwell, without notice to défendant, gave an exclusive li- 
cense to Conried, and permitted Hammerstein to continue his prép- 
arations for the production of La Bohême. 

An injunction is granted, not ex debito justitias, but in the sound 
discrétion of the court, in view of ail the circumstances of the particu- 
lar case. For the reasons stated above, complainant should not be per- 
mitted to raise objections, now interposed for the iîrst time, as a ground 
for a preliminary injunction. And this court, sitting as a court of eq- 
uity, would not be justifed in enforcing such objections by injunction 
before the questions at issue hâve been fully tested and satisfactorily 
determined upon examination and cross-examination of witnesses. 
Especially is this so in view of the great liardship which would be 
imposed thereby on défendant, in view of the contracts made and ex- 
penses incurred on the faith of the situation produced or permitted by 
Maxwell and Ricordi, as established by their own statements. 

The motion is denied. 



THE JOHN K. GII.KINSON'. 

(District Court, S. D. New York. January 29, 1007.) 

1. ShIPPING— PROCEKT>rN<} FOE LIMITATION DP LlABILITY— .TUBISDICTION. 

Under admiralty rule 57 (9 Sup. Ct. iii). wliere the owner of a vessel 
has been Rued on a claim for damages against wliicli he ia entitled to a 
limitation of liis lialiility under tlie statiite, Imt tlie vessel has not been 
libeled, a proeeedîns for limitation of liability may be brought in the Dis- 
trict Court either of the district in whicli the owner bas been siied or 
in that of the district in which the .vessel may be, and an alléga- 
tion in the pétition that the yessel is within the district giyes the court 
jurisdiction. 

[Ed. Note. — Limitation of owner's liability, see note to The Longfellow, 
45 C. G A. 387.1 

2. S AME. 

Wliere a District Court has acquired .Inrisdiction of a proceeding for 
limitation of liability for a claim for damages on which tiie owner has 
beon siied iu auother district, the claimaut cannot defeat such jurisdiction 
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by appeaiing speciallyaiid offering or attemptingr to rednce the amount 
of his claim below tlie appraised value of the vessel and her pending 
freight. 

In Admiralty. Proceedinj? for limitation of liability. On exceptions 
to pétition for want of jurisdiction. 

Alexander & Ash, for petitioner. 

Ricliard J. Donovan, Albert A. Wray, and Stcphcn Callaghan, for 
claimant. 

ADAMS, District Judge. An ordinary action to limit lîability as 
owner of the steamtng John K. Gilkinson, was begun by the Hudson 
Towboat Company in this court on the 13th of November, 1906. The 
pétition alleged that the said company was the owner of tlie said boat; 
that on the 17th of May, 1906, said tug was Inred to tow two scows 
from the port of New York to the dumping grounds at sea and return ; 
that pursuant to the hiring the tug took one of the scows in tow at 
the City of New York and took her to the foot of York street, Jer- 
sey City, where she picked up the other scow ; that she then took both 
scows in tow tandem on a liawser in the usual manner so arranged 
that the scows might be safely separated in case of neccssity throngh 
adverse weather, such séparation not to be made, however, except upon 
orders of the master of the tug; that about 7:30 P. I\I. while the tug 
was properly manned and equipped and was proceedirig to sea through 
the Swash Channel, the sea being then smooth, the scowman on the tail 
scow wrongfully and without orders from the tug, and in violation of 
his duties, attempted, of his own volition, to cast off the lines running 
from the forward corner bitts of his vessel to the after corner bitts 
of the other scow, and in so doing negligently allowed his leg to be 
caught between one of the hawsers and one of the forward bitts of his 
vessel, the eiïect of which was to eut his leg off below the knee ; that 
hails were subsequently heard from the scow on the tug which imme- 
diately went back to the tow and the injured man taken off; that an 
action at law was brought by the said scowman, one Bernard Laugh- 
lin, in the United States Circuit Court for the District of New Jersey 
to recover $25,000 for injuries alleged to hâve been sustained by him ; 
that the résidence of said Laughlin is unknown to your petitioner ex- 
cept that it is stated in the complaint that he is a résident of the State 
of New York ; that the attorney for the plaintiff is Richard J. Donovan 
of 170 Broadway, Borough of Manhattan, New York City; that the 
amount of the claim far exceeded the value of the vessel at the ter- 
mination of the voyage; that the voyage terminated on the 17th day 
of May, 1906, and the value of the tug at the close of the voyage did 
not exceed $10,000 and she earned no freight or charter money on the 
voyage. Then follow the usual allégations in matters of this kind and 
a prayer for an appraisement. Subsequently upon proceedings duly 
taken, an appraisement was had and the value of the tug the 17th of 
May, 1906, determined to be $10,000. 

Thereafter, the claimant Laughlin appeared in the action and filed 
exceptions and exceptive allégations (The Scminole [D. C] 42 Fed. 
921), as follows: 
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"Bernard Laughlin, the claimant named in tlie pétition heretn specially ap- 
pearing in tliis proceediug for the purpose of contesting tlie jurlsdiction of tliis 
court, excepts to tlie libel and pétition lierein and liles bis exceptive alléga- 
tions as hereinafter set fortli viz.: 

First : In ttiat tlie petitioner is a résident of the District of New Jersey 
(Pétition, First Article) ; that there is no lien or claim upon said Steamtug 
'John K. Gilkenson' in said pétition named of any kind or nature and no lien 
or claim prier or paramount to any lien or claim which may hâve accrued by 
reason of the matters in said pétition set forth f Article 10) ; that said steam- 
tug with her tow started to sea from Jersey City in said District of New Jersey 
ou the voyage in question (Article 2) ; that said steamtug since tlie termination 
of said voyage has been engagea in her usual occupation in and about the har- 
bor of New York (Article 10) ; it appearing from said allégations that from 
the time of said accident until the time of the filiug of said pétition said 
steamtug was at times in the District of New Jersey, the home district of her 
owner; that at the time of said accident and at the time of filing said pétition 
an action was pending in the United States Circuit Court for the District of 
New Jersey, brought by Bernard Laughlin this exceptant against said peti- 
tioner to recover damages at law upon his said claim (Article 7). 

Second: In that tlie said steamtug was worth. at the time of fliing said péti- 
tion, the sum of Ten thousand (?10.000) Dollars (Article 8 Report of Thomas 
Alexander, Esq., Conimissioner) : that upon the hearing before said Commis- 
sloner said Laughlin was represeiited by counsel appearing specially and that 
thereupon said Laughlin reduced bis claim and demand herein to the sum of 
Nine thousand (!Ç9,000) Dollars (Report of Thomas Alexander, Esq., exceptive 
allégation Article 1). 

Third: In that said déponent does not allège that said steamtug was not 
within the waters of the District of New .Jersey on her return from tlie voyage' 
upon whicli tlie said accident occurred, nor at the time said ownor was sued 
in this belialf in the Circuit Court for tlie Disti'ict of New Jersey, nor at any 
time before tlie flliiig of said pétition. 

Exceptive allégations of Bernard Laughlin, claimnjit. specially appearing 
to contest the .l'urisdiction of this Honorable Court respectfully show: 

First: That an order of this Court was made herein to Thomas Alexander, 
Esq., Commissioner, to take proof of the value of the said Steamtug '.Tohn K. 
Gilkenson,' lier enginos, etc., and her )ieiidiiig froight. That said Bernard 
Lauglilin specially appeared by coniisel before said Commissioner and toolc no 
part in the proeeeding before said Commissioner except to enter his objec- 
tions and the ground of his objections upon the minutes of said proceedings. 
That said Commissioner took proof of value of said steamtug her eiigines, etc., 
and her pending freight and thereupon reported to this iroiiorable Court that 
the value of the sanie was Ten thousand (-lîlO.OOO) Dollars at the time of tho 
accident and at the time of fliing said pétition. 

Second : That said Bernard Laughlin reduced his claim .and demand herein 
to the sum of Nine thousand (.$0,000) Dollars and had the same noted upon 
the said minutes of said Commissioner before any évidence was offered of the 
value of said steamtug ail of which appears upon the report of said Commis- 
sioner and the testimony thereto annexed." 

Suprême Court Rule 57, as amendée! in 1889 (9 Sup. Ct. iii), provides 
as follows : 

"The said libel or pétition shall be flled and the said proceedings had in any 
District Court of the United States in which said ship or vessel may be libeled 
to answer for any such embezzlement, loss, destruction, damage, or injury ; 
or, if tlie said ship or vessel be not libeled, then in the District Court for any 
district in which the said owner or owners m.ay be sued in that behalf. When 
the said ship or vessel has not been libeled to answer the matters aforesaid, 
and suit bas not been commenced against the said owner or owners, or has been 
commenced in a district other than that in which the said ship or vessel may 
be, the said proceedings may be had in the District Court of the district in 
wliich the said ship or vessel may be, and where it may be subject to the con- 



THE JOHN K. GILKINSON. 457 

trol of such court for tlie purposes of the case as hereinbefore provided. If 
the ship hâve already been libeled and sold, the proceeds shall represent the 
same for the purposes of thèse rules." 

The allégation of the pétition relating to jurisdiction is : 
"First: The petltioner hereln is a foreign corporation organized and exist- 
mg under and by virtue of the laws of the State of New Jersey, and is and at 
the times hereinafter mentioned was the owner of the said steamtug 'John K. 
Gillcmson,' her engines, etc., which said vessel is now within thls District, 
and within the jurisdiction of this Court." 

Mr. Benedict in his work on Admiralty, in considering Rule 57, 
says (pages 321 and 322) ; 

"§ 563. Three Cases provided for by Rules.— A Fourth Case. — It Is a 
question whether thèse rules of the Suprême Court are exclusive even as to the 
cases which their language covers, for the Suprême Court lias held that the 
intention of the rules was 'to facilitate the proceedings of owners of vessels' 
end not apparently to restrict tbem. 

But the language of the 57tli Rule seems to provide for the three following 
cases. 

1 Where the vessel bas been libelled and she or her proceeds is in eustody 
(for the Word libelled in the rule cannot inean merely the flling of a libel 
without arrest) and no suit bas been brougbt against her owner. 

2. Where the vessel bas not been libelled, but her owner bas been sued. 

3. Where the vessel has not been libelled and lier owner bas not been sued. 
There is a fourtb case, not provided for in the rule, viz. : 

4. Where the vessel has been libelled and the owner lias also been sued. 
In the first case by the rule the pétition must be filed in the district in 

•which the vessel or lier proceeds is libelled and in eustody. 

In tîie second case it must be flled in the district in which the owner has been 
sued, or in the district in which the vesso) niay be. 

In the third case it must be flled in the district in which the vessel may be." 

The allégation in the pétition, "which said vessel is now within this 
district, and within the jurisdiction of this Court," seems to brîng the 
case within the class of cases which is provided for by the words of 
the rule : "or in the district in which the vessel may be." 

The exception is overruled, 

2. The 2nd exception relates to an effort to oust the court of juris- 
diction by appearing specially herein and attempting to reduce the claim 
to $9,000. 

The only forum which had jurisdiction to reduce the claim was that 
of the New Jersey Court where the action to recover $35,000 was 
brought. It does not appear that any steps looking to that resuit hâve 
been taken there. 

But in any event, when a court once acqtiires jurisdiction in a matter 
of this kind, it cannot be divested of it by any act on the part of the 
plaintif? in attempting to reduce his claim. The Tolchester (D. C.) 
42 Fed. 180. 

This exception is also overruled. 

3. The 3rd exception was not pressed upon the argument and may 
be disregarded. 

Exceptions overruled. 
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SÏIÂËP V.WEST. 

(District Court, W. D. Arkansas, Ft. Smith Division. J-anuary 30, 1907.) 

3. TeXDOB ASP PURGIIASEK — CoNTRACT — OfFEB AKD ACCEI'TANCE. 

' Defenclant, haviiig eiuleavoreâ to purcliase the Interest of plaintiff's 
cliilflren in certain land. coiicludect to withdraw his offer for their in- 
terest, and in a letter tO plaintiff stated tliat he ownèd flve undlvided 
shares in the laiid, and, if he could get $300 apiece for them, he vvould be 
willing to take it, requesting plaintifiC to see if he could not get M. to 
buy the same. Plaintiff promptly replied that he would take the flve 
shares himself as për defendauf S' ofifer at $300 per share, and would de- 
posit the $1,500 in aiiy bank défendant wislied in^ F., défendant to mail 
deed to the bank for delivery to plaintiff on payment of the $1,500. Ueld, 
that, plaintiff's answer to defendant's letter did not constilute an accept- 
ance of defendant's ofCer, but contained terms and conditions which de- 
fendant had a right to reject, and hence was insuflieient to constitute a 
contract of sale. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and Pur- 
chaser. §§ 17, 18.J 

2, Same — Tender. 

Where a vendor repudiated the alleged contract of sale before any 
tender could be made, no tender was necessary ; it being sufflcient that 
plaintiff ordered in his bill to enforce spécifie performance to bring the 
money Into court. 

3. Specipic Performance—Delat. 

A delay of tliree years in instituting suit for speelflc performance of a 
contract for the sale of land, unexplained, is suflicient to justil'y the court 
in refusing such relief. 

[Ed. Note. — For caftes in point, see Cent. Dig. vol. 44, Specitio Perform- 
ance, §§ 32T-331.] 

N. B. Williams, for plaintiff. 

B. R. Davidson and Read & McDonough, for défendant. 

ROGERS, District Judge. This case is hère on démarrer to the bill. 
The grounds of demurrer are that the alleged contract was void under 
the statute of frauds (section 3G54, Kirby's Dig.) ; second, that it 
does not state facts sufficient to entitle plaintiff to any relief. 

The substantial facts stated in the bill are thèse: Samuel PI. 
West, a citizen of Missouri, owned fîve undlvided interests or shares 
in the land described in the bill. West lived in St. Louis, and Sharp 
lived at Fayetteville, xA,rk. On the 13th of October, 1903, West ad- 
dressed the following letter to Sharp : 

"St. louis Southwestern Railway Company. 
"Ortice of General Attoruey. 
"S. H. West. St. Louis, October 13th, 1902. 

"Mr. W. B. Sharp. Fayetteville, Ark. — Dear Ed: I withdraw the oflfer I 
made for your childrens' iuterest in the home place. I own flve shares and If I 
can get .fàoO.OO apiece for them I would be willing to take it. I wish you 
would see if you cannot work it some way to get Mr. Moore to buy them froni 
me. Of c-ourse, I do not want anybody to know that I hâve concluded not to 
buy any more at this finie, for it might interfère with my making the sale. If 
you can get that aniount, I thiuk you are toolish for not taking H, but that 
is your own business. 

"Your brother, Sam. H. West." 
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Three days later, on October 17th, Sharp wrote the following let- 

ter to West : 

"Fayetteville, Ark., Oct. 17th, 1902. 
"Mr. Sam. H. AVest. St. Louis, Mo. Dear Bro: Received jour letter 
a day or so since, and hâve ooncluded to take your five sharcs In the old home 
place myself, as per your offer of $.500.00 per share, and will déposit the 
$1500.00 in any hank you wmh m Fayetteville, you to mail deed to bank and 
hâve them hand me deed and pay you the $1500.00. 

"Youvs truly, W. B. Sharp." 

Sharp then allèges that he held himself in readiness to pay the pur- 
chase price of said interests in said lands until the 2oth of October, 
1902, upon which date he received a letter from the défendant de- 
clining to make and deliver a deed to the land. He further allèges 
that he holds himself in readiness to pay the said sum of $1,.500, and 
ofifers to bring the same into court, and prays for a spécifie perform- 
ance. The bill was brought to the August term of the Washington 
Chancery Court for the year 1905. The questions presented for con- 
sidération arise eut of the foregoing facts. 

It is insisted, fîrst, that the two letters copied above do not take the case 
out of the statute of frauds, because the land is not suiîficiently identi- 
fled by the correspondence. The gênerai rule is that in agreements for 
the sale or conveyance of land the property is sufficiently identified if 
so described that by proof aliunde the description may be fitted to the 
land. Warvelle on Vendors, vol. 1, par. 133. The lands in controversy 
are referred to in this correspondence as the "home place," or the "old 
home place." The parties to the suit are brothers-in-law, and, if it 
were necessary to décide, I feel inclined to hold that there would be 
no question of making the description certain, but I do not regard the 
détermination of that question essential to the disposition of the de- 
murrer, and therefore do not décide it. It is also insisted that West 
made no ofïer to sell the land in controversy to Sharp, and therefore 
that there was no contract between them when Sharp wrote his letter 
of acceptance. It is obvious from West's letter to Sharp that he had 
been endeavoring to purchase the interest of Sharp's children in the 
land, but for reasons which do not appear had concluded to withdraw 
his oflfer for their interests. He then says : 

"I own five shares, and if I can get .$300.00 apiece for them I would be 
willing to take it. I wish you would see if you cannot work it some way to 
get Mr. Moore to buy them from me." 

Sharp promptly, and in apt time, wrote the letter above quoted, and, 
if Sharp had concluded his letter at the word "share," I think the con- 
tract would hâve been complète, because I think it was a sufficient oiïer 
on the part of West to sell the land to anybody that wanted to buy it ; 
but, unfortunately for Sharp, he added : 

"And will deposit the $1,500.00 in any bank you wish in Fayetteville, you to 
mail deed to bank and hâve them hand me deed and pay the .$1500.00." 

Just why West declined to hâve the business concluded in that way, 
which seems to hâve been fair and convenient for both parties, is not 
made to appear, and is therefore a matter of spéculation. Nevertheless, 
this language used by Sharp was a modification o£ West's ofïer. It 
notified West that he would deposit the $1,300 in any bank that he 
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might wish in Fayetteville, but that West was to mail his deed to 
the bank, and hâve the bank hand him the deed and he pay the bank 
the $1,500 for West. Thèse were terms and conditions not embraced 
in West's offer. They were terms and conditions which he had a right 
to reject, and the insertion of them in Sharp's lettcr was, in effect, not 
to accept West's ofifer, but to reject it and then make West au oiïer 
to purchase on the terms and conditions contained in his (Sharp's) 
letter. West had a right to reject this. It does not appear from the 
bill that he ever accepted it. He had a right tO' hâve the money paid 
to him in St. Louis. This was implied from the very terms of his 
proposition. Sawyer v. Brossart, 67 lowa, 678, 25 N. W. 876, 56 Am. 
Rep. 371. The gênerai principle governing contracts of this character 
is correctly announced in volume 1, Warvelle on Vendors, § 100, in 
thèse words : 

"The proposition nuist be accepted upon tlip terms stated, and until nn- 
qualifledly accepted it remiiius a mère offer. Slaclay v. Ilarvey, 90 III. ."i2,^, 
32 Am. Kep. 3.5 ; Bruiier v. Wlieaton, 40 5Io. 8&". ; Kennedy v. Gramling, 3.3 S. 
C. 367, 11 S. E. 1081, 20 Am. St. Rep. 676. On tlie otlier hand, if an answer to 
an offer by letter proposes modification, the jiarty maliinff tlie offer must 
speali; his aeceptanee of the modification if he de.«ire.s to hold tlie writer of the 
answer." Nundy v. Matthews, 34 Ilun (N. Y.) 74. 

It is stated in a footnote by the same author that : 

"The offer to accept in terms varying from tliose proposed amounts to a ré- 
fection of the offer and tlie substitution of a counter proposition which can- 
not become a contract until asseutctl to by tlie first pro])oscr." Fox v. Turner, 
1 m. App. 153. 

The plaintiff relies upon Matteson v. Scofield, 27 Wis. 671, to over- 
come the principle above stated. A careful analysis of that case shows 
that it falls clearly within the rule above stated. The modifications 
proposed by the purchaser, in answer to the vendor, were accepted by 
the vendor, and therefore the contract was complète. Moreover, the 
modifications in that case the court held were not in fact modifications, 
but mère suggestions, which did not afifect the unqualified aeceptanee 
by the purchaser of the vendor's ofïer. In that case the purchaser 
recites in his letter of aeceptanee the terms of the offer, and then says, 
■"I will take the land at the price and terms above stated." 

Then follows certain suggestions as to how the conve3'ance should 
be made; but the suggestions were not conditions, and, if they had been, 
they were accepted by the vendor, who himself agreed to go where the 
lands were situate, and where the purchaser resided, and consummate 
the deal. Not so in this case. Hère the reading of the letter shows 
that Sharp accepted the offer, to be carried into exécution in a certain 
way, but West did not acquiesce in the manner in which the contract was 
to be carried into effect, and therefore the contract failed. This question 
was before the Court of Appeals of this circuit in James v. Darby, 100 
Fed. ^24, 40 C. C. A. 341, and the doctrine was tliere announced as 
above, and that after able and exhaustive arguments both orally and i^n 
briefs. 

But, again, the bill fails to show that plaintiff' ever made any tender 
at any time of the purchase money. The gênerai rule is that a party in 
default has no standing in equity to compel performance by another 
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party also in default. But this rule has its exceptions, and where, as in 
this case, the défendant repudiated the alleged contract before any 
tender could be made, none was necessary. It is sufficient that the 
plaintiff offer in his bill to bring the money into court. Warvelle on 
Vendors, vol. 2, § 756. 

It is also insisted that inarsmuch as no tender was ever made and no 
suit begun until over three years after the alleged contract was made, 
it would be inéquitable and unjust for a court of equity, under such cir- 
cumstances, to compel spécifie performance, even if the alleged contract 
was originally valid and binding. This court, upon authorities quoted 
in the case of Erastus Jones v. Lawrence A. Byrne et al., 149 Fed. 457, 
said: 

"Spécifie performance is not of absolute right. It rests entirely in .ludlcial 
•discrétion, exercised, it is true, according to tlie settled principles of equity, 
and not arbitrarily or capriciously, yet always wlth référence to the facts of 
ithe partlcular case. Willard v. Ta .'loe, 8 Wall. 557, 567, 19 Ij. Ed. 501 ; Marble 
Co. V. Ripley, 10 Wall. 339, 357, 19 L. Ed. 9.55 : 1 Story's Eq. .Tur. § 742 ; Sey- 
mour V. Delancey, 6 Johns. Ch. (N. Y.) 222, 224. 'The question in cases of 
spécifie performance,' Lord Eldon said, 'is not wbat the court must do, but 
what, under the cireumstances, it may do. In the exercise of its discrétion to 
grant or withhold relief of that charaeter.' White v. Damon, 7 Ves. 30, 35: 
Radcliffe v. Warrington, 12 Ves. 326, 331. It should never be granted unless 
the terms of the agreement sought to be enforced are clearly proved, or, 
where it is left in doubt, whether the party against whom relief is asked in 
fact made such an agreement. Colson v. Thompson, 2 Wheat. 336, 341, 4 L. 
Ed. 253; Carr v. Duval, 14. Pet. 77. 83, 10 L. Ed. 3()1 ; Huddleston v. Briscoe, 
11 Ves. 583. 591 : Lanz v. WcLaughlin, 14 Mlnn. 72 (Gil. 55) ; Waters v. Howard, 
1 Md. Ch. 112, 116." 

In this case there is not the semblance of any reason or fact assigned 
why the institution of this suit was delayed over three years after the 
alleged contract was made. The court is without information as to 
whether or not the conditions hâve changed. It is not advised as to 
whether the real estate has enhanced or diminished in value. What 
improvements hâve been made is not shown. Indeed, the court is 
absolutely in the dark as to what advantages or disadvantages to the 
respective parties would resuit if a spécifie performance were decreed. 
The gênerai rule governing cases of this kind will be found in War- 
velle on Vendors, vol. 3, par. 746, and is substantially this: That a 
spécifie performance will not be decreed where any unreasonable delay 
has occurred, and especially if the value of the property or the condi- 
tions of the parties has^ changed in the meantime. In other words, 
where the lapse of time has been very great, or where the value of the 
property has materially changed, the lâches of the one will excuse per- 
formance by the other, and equity refusing to interfère will leave the 
parties to their remédies at law. 

In this case, for the reason that the bill fails to make it appear that 
the minds of the parties over met in an agreement on the one side to 
sell, and the unqualified acceptance on the other to buy, and for the 
additional. reason that no excuse or reason is' assigned in the bill for the 
unusual delay, the demurrer to the bill of complaint will be sustained. 
It is so ordered. 
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JONES V. SUBERA et al. 
■ (Circuit Court, D. South Dakota. February 15, 1907.) 

COUETS — JUKISDICTION OF FEDERAL COUBT — CiTIZENSHIP Oï COMPLAISANT. 

Affldavits présentée! to a fédéral court on a motion to dismiss a suit 
for want of jurisdietîon considered, and tlie tacts shown lield insutticient 
to sustain the burden resting upon tlie complainant to prove his alleged 
citizenship of the state of Washington, wliere it was sïiown that be left 
that, State souie 2^4 years prior to tlie commencement of the suit, and 
theréafter resided eontinuously in South Dakota, where the suit was 
brought, and that at about the time of its commencement he descrlbed 
himself in eonveyances as a résident of the latter state ; his own testi- 
mony beiug that he was unmarried, that he owned a house in WJisliington, 
and at. ail finies since leaving claimed his résidence there, and intended to 
rètiirn there after the conclusion of certain litigation, and the disposai of 
propérty owned by him in South Dakota. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 885. 

Diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 0. C. A. 298.] 

On Motion by Défendants to Dismiss for Want of Jurisdiction. 

W. G. Porter and Philo Hall, for complainant. 

Keith, Danforth & Keith and Bâtes & Parliman, for défendants. 

CARLAND, District Judge. Counsel for défendants hâve made a 
motion in the above-entitled action to dismiss the same, for the reason 
that the complainant is a citizen of the state of South Dakota, and not 
of the state of Washington, and that therefore this court has no juris- 
diction of the action. There is no dotibt but that counsel hâve a right 
to make this motion, but it is unfortunate that it should corne before 
the court for décision upon affidavits, as it is a very unsatisfactory meth- 
od of determining disputed questions of fact; but, under the provi- 
sions of Act Cong. March 3, 1875, 18 Stat. 473, c. 470, § 5, it is the 
plain duty of this court to dismiss any suit originally brought therein, 
whenever it shall appear to the satisfaction of the court that such suit 
dôes not really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of the court. 

The affidavits filed on this hearing, both on the part of complainant, 
and on part of défendants, establish the following undisputed facts : 
Prior to October 10, 1902, complainant was a citizen of the state of 
Washington. On or about that date his brother having died near the 
city of Sioux Falls, S. D., complainant came to Sioux Falls and lived 
there a while with his nièce, Nellie B. Jones, and then went to live with 
one Longerbeam upon a farm near the city of Sioux Falls, and con- 
tinued to live with said Longerbeam until the expiration of the lease 
which Longerbeam had of the farm upon which he resided. The farm 
was then subsequently leased, and complainant reserved for his own use 
in the house on the farm two rooms in which he had a stove and other 
furniture necessary to one living under the conditions which surround- 
ed complainant. Complainant is and always has been, as far as the 
proof shows, a single man. Complainant continued to live on the farm 
in question until the month of July, 1906, when he sold said farm, and 
removed into the city of Sioux Falls, where he continued to live until 
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tlïe présent time, iti what ïs knbwn as the "Thompson Block.'" Thaf 
on pecember 11, 1903, complainànt returned to the state of Washing- 
ton artd there remained'ùtttil about the Ist of April, 1903, wheii^ he 
returned to the state of Soiith Dakota, ancl lived as hereinbefore sta'téd. 
Gomplainânt bas never éxèrcised thte right df suffrage in the state of 
Sôuth Dakota, neithef does it àppear that he exercised said right in the 
state of Washington after leaying there in April, 1903. Complainant's 
home at Océan Park, Pacific county, state of Washington, was a seven 
room, modem house; and complainant states in his affidavit that he has 
maintained said home continuousl}^ down to the présent time, and ex- 
pects to return theretO wheh his business affairs in the state of South 
Dakota are concluded. It is unfortunate that the court is not informed 
as to what was donc by complainant in maintaining his home in the 
state of Washington. He is a single man, 73 years' of âge, and it is 
difficuit for the court to corne to a rèasonable conclusion as to what 
complainant did in maintaining his hOme in said state of Washington. 
Is it locked up with furniture as he left it or is it rented? It would 
seem that complainant ought to hâve given the court more light upon 
this subject. It is true that subséquent to the death of complainant's 
brother in South Dakota many suits were commenced by complainant 
and against complainant, growing out of rights asserted to property 
left by the deceased brother, and the court can see that complainant's 
présence would hâve been necessary hère at the trial of said suits, 
but that such suits would hâve required the constant présence of com- 
plainant in the state of South Dakota may well be doubted. On July 
30, 1906, complainant conveyed by warranty deed certain lands located 
in the county of Minnehaha, state of South Dakota, to Delbert Cald- 
well and Louis P. Caldwell, and, in said deed of conveyance, described 
himself as a single man of the county of Minnehaha in the state of 
South Dakota. On the 2d day of August, 1900, complainant executed 
to Louis P. Caldwell and Florence Caldwell a discharge of mortgage, 
and, in said instrument, described himself as being of the county of 
Minnehaha and state of South Dakota. This action was commenced 
August 8, 1906. The question for décision is whether complainant 
was a citizen of the state of Washington on August 8, 1906, and thèse 
solemn déclarations of complainant in vvriting at or about the time this 
action was commenced are strong évidence as to what he then intended 
as to his citizenship. 

Complainant on this hearing testifies that said déclarations in said 
instruments were a mistake, and not called to his notice, and that he 
was ill and not able to notice matters as carefully as he otherwise 
would. Complainant also testifies that he always claimed the state of 
Washington as his home, and that he still claims it as his home. There 
is other évidence in the record that prior to the commencement of this 
suit, and whilc certain litigation was pending, he refused to consider 
himself a citizen of South Dakota. There is no évidence but what com- 
plainant is a man aille to read and write and to transact business. If 
any of the other déclarations of the instruments which he executed on 
or about the date of the commencement of this suit were in issue he 
would not be allowed to contradict them, and he can hardly be heard 
now to say that his déclarations in those instruments, that he was of the 
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county of. Mitinchaha, and the state of South Dakota, were not true at 
thç' time they were made. There are statements in ail the affidavits 
to the effect that the affiants believed that complainant is a citizen either 
of the State of Washington or the state of South Dakota, but thèse légal 
conclusions manifestly can hâve no weight with the court. The facts, 
so far as they appear f rom the affidavit, are f airly stated in this opinion, 
and it is for the court now to see whether under thèse facts the com- 
plainant is a citizen of the state of Washington or the state of South 
Dakota. Justice McL,ean of the Suprême Court of the United States, 
in the case of Nelson F. Shelton v. Clayton Tiffin and Lilburn Perry, 
6 How. 163, 13 L,. Ed. 387, used the following language: 

"On a change of domicile from one state to another, cltizenship may dé- 
pend upon tUe Intention of the Indlvidual. But this Intention may be sàown 
more satlsfaetorily by acts and déclarations." 

It is true that a man may live in South Dakota and still be a citizen 
of the state of Washington, providing he intends to return to the state 
of Washington, and make that state his home, or, in other words, if 
complainant, when he left the state of Washington, intended to return, 
and has always, subsequently to that time, intended to return, he would 
still be a citizen of the state of Washington ; so, in this case, we must 
ascertain if we can the intention of complainant as to which place he in- 
tended to make his home. He says he has never intended to make 
South Dakota his home. Do his acts and déclarations before the mat- 
ter of citizensnip became a subject of inquiry bear out such intention? 
When citizenship is denied, the burden of proof is upon the complain- 
ant to show such citizenship as would give the court jurisdiction. This 
would be the rule if the matter should corne up under issues made by 
the pleadings, and it is also the rule where the matter cornes before 
the court on motion, for the reason that the citizenship of the com- 
plainant in the state of Washington must affirmatively appear or the 
court has no jurisdiction. 

• I do not think, in face of the facts that appear by the affidavits filed, 
that complainant's testimony that he intends to return to the state of 
Washington permanently to réside can be allowed to décide the issue 
now before the court. It does not affirlnatively appear to the court 
that complainant was a citizen of the state of Washington on the 8th 
day of August, 1906. 

The motion, therefore, of the counsel for défendants will be granted. 
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HARDAWAY & PROWELL v. NATIONAL SURETY CO. 

(Circuit Court of Appeals, Sixth Circuit. January 19, 1907. On Re- 
hearing, Marcli 9, 1907.) 

No. l,5&it. 

1. United States— Public Works— Contbacts—Assignjient—Effect. 

Where, after the members of a flrm liad obtained a contract for the 
performance of public worlv for tlie United States, two of the members 
of tlie firm assigned their interest tlierein to tlie third, wtio agreed to as- 
sume ail the debts of the flrm and to prosefMite the work at his own risk 
and for his own benefit, such assignnient, while valid as between the par- 
ties, eould not affeot the rights of the United States, and operated only as 
an assumption by the assignée of the debts of the tirm in considération of 
the receipt of the beneflts to be derived from the exécution of the agree- 
ment. 

lEd. Note, — For cases in point, see Cent. Dig. vol. 47, United States. 
I 54.] 

2. SAME— CONTRACTORS' BoNDS— SDBCONTEA(pTORS — SURETIES. 

, An assignée of a iiublie contract partially completed the same, bo that 
ttiere was $8,300 of the contract price held back by the United States to 
secure performance, when hewas unable to complète the work. He then 
applied to plaintiffs for assistance, who agreed to superintend the con- 
struction of the work, to reorganize the labor force, and to furnish the 
necessary finances for the eompletion of the work, for 15 per cent com- 
mission upon their gros«i outlay, wliether for labor and materials or other 
expenses, and an assignnient of ail payments to become due from the 
government on the contract, and, if this should not be sufflcient, they 
should also bave the right to use the $8,300 already eamed. The con- 
tract also provided that the work should be completed on the terms and 
stipulations recited, one of which was that plaintiffs were to use the con- 
tractor's plant and quarry free of expcnse, and that only the surplus of 
the $8,300 fund was to be paid to the contracter in the event the fund 
proved more than sufflcient to repay plaintiffs for every kiud of dis- 
bursement, together with a profit of 1.5 per cent. Hchl, that plaintiffs 
were not subeontractors furnishing labor and materials to complète the 
work, but were rather lenders of crédit to the contraetor, and as such 
were not entitled to reoover a déficit on the contractor's bond given to 
pay laborers and materialmen. as provided by Act Coug. Aug. 13, 1894 
(28 Stat. 278, c. 280, § 1 [U. S. Comp. St. 1901, p. 2523]). 

3. Same. 

If plaintiffs should be regarded as subeontractors, they were only such 
for a fixed price, to wit, the funds earned by a eompletion of the contract, 
and the use of the contractor's plant, so that, if loss was sustained, they 
were not entitled to resort to the bond. 

On Rehearing. 

4. Assignment.s— Rights of Assignée and Stteety oe Assignoe— Prioeities. 

Where défendant became surety for a government contracter, its right 
to subrogation to the right of the contracter to percentages withheld by 
the government from time to time, on estimâtes for work donc prior to 
an équitable assignment of the contract, was superior to any clalm to such 
percentages by the assignées. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Assignments, § 183.] 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

John B. Baskin, for appellant. 
Henry Fitts, for appellee. 

ïefore LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
150 F.— 30 
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LURTON, Circuit Judge. This appeal involves only the liability 
of the National Surety Cdiiipany, as surety vipon a government con- 
tractor's bond made in pursuance of the act of Congress of Augyst 
13, 1894 (28 Stat. 278, C.-280, § 1 [U. S. Comp. St. 1901, p. 2523]), 
to the appellants, Hardaway & Prowell, who claim to hâve suppUed 
the contractors and principal obligors in the bond with labor and 
niaterial. The only facts neçessary to be stated are thèse: The firm 
of Willard & Cornwell, coniposed of James E. Willard, Charles L. 
Cornwell, and Joseph Coyne, contracted on October 5, 1899, with the 
government for the construction of lock and dam No. 4, Black War- 
rior river,. Ala. This contract involved the supplying of a large 
amount of materials and labor, and the contractors were required to 
exécute a bond in the pénal sum of $50,000, conditioned, first, that the 
contractors would perform their contract according to its true intent 
and meaning; and, second, that "they would make full payments to 
ail persons supplying them labor or materials in the prosecution of the 
work provided for in said contract." They executed this bond with the 
National Surety Company as surety. The contractors prosecuted the 
work as a firm for a year or more, and then, for reasons not neçessary 
to be stated, Willard and Cornwell assigned their interests in the con- 
tract to their associate, Joseph Coyne, who agreed to assume ail debts 
of the firm and prosecute the work at his own risk and for his own 
benefit. As between the partners, we see nb valid objection to this 
agfeement. It could not affect the United States, and was never in- 
tended to substitute Coyne for Willard, Cornwell and Coyne, and 
was effective only as an assumption by one of the firrrt of the debts 
of the firm in considération of the receipt of the benefits to be derived 
from the exécution of the agreement. Burck v. Tavlor, 152 U. S. 634, 
14 Sup. et. 696, 38 L. Ed. 578, and Prairie Bank v. U. S., 164 U. 
S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412. Coyne went on with the con- 
tract, but at last found himself unable to complète the work. In this 
situation he entered into a contract for the completion of the work 
with the appellants. Hardaway & Prowell. As the légal right of Harda- 
way & Prowell to look to the bond originally given by Willard & 
Cornwell with the appellee. the National Surety Company, as surety, 
for their protection, dépends upon the true intent and meaning of this 
contract. It is hère set otit in full: 

"State of Alabama, Tusealoosa County : 

"Tliis contract made tins the 2ncl flay of June, 1903, by and between B. H. 
Hardaway and R. P. Prowell, hereinafter called Hardaway & Prowell, as par- 
ties of tlie flrst part, and Joseph Coyne, as party of the second part, witness- 
eth: 

"That, whereas, Willard & Cornwell, a firm composed of J. B. Willard, C. B. 

Cornwell and the said .Toseph Coyne, did. heretofore, ou to wit, the 

day o( , 1809. enter into a contract with the United States for the con- 
struction, of Ix)ck No. 4 in the Black .A\'arrior River above Tusealoosa, Ala- 
bama, and whereas, shortly after the beginnins of the worlî upon said lock the 
said Joseph Coyne, by an arrangement bptweeu bim and his copartners, under- 
took to complète and finish said lock according to the spécifications of the con- 
tract of said firm with the United States, and in considération of such an 
nndertaking acquired the bénéficiai interest of said flrm in said contract and 
was to receive ail amouuts paid by the United States in considei-ation of sucli 
contract, and,, whereas, said lock is still unconipleted, and the said Joseph 
Coyne caunot, On account of his inability to procure. the necessar/ fiuanclal 
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aid and on account of the disorganization of his labor forces and for varions^ 
and sundi-y other reasons, complète and finish the said work in accordance 
with the said contraet, and whereas said contract is a vahied asset to tlie said 
Joseph Coyne, if the said work can he proseeuted to its completion nndcr the 
tenns of said contract, there heing lield in reserve hy tlie government under 
the tenns of said contract about $8,300.00, which lias already been carned by 
said Coyne, and whereas by reason of his said inability to finish said work the 
said contract Is about to be forfeited, and the said Coyne is in imminent dan- 
ger of losing, not only what profits niay be made upon the completion of the 
work, but the entire reserve fund also rctained by the government, and where- 
as the said Joseph Coyne for the puiT)ose of preventing the forfeitnre of said 
contract, bas made overtures to the said Hardaway & l'rowoU to take iip said 
work and complète it, and the said lïardaway & Prowoll havo agroed to do 
so upon the terms and stipvdations hereinafter set forth. Now, triorefore: 

"(1) The said Hardaway & Prowoll do hereby nndertake aufi agrée with the 
said Joseph Coyne to superintend the completion of the said lock and dam 
No. 4 and to furnish the necessary finances for the completion thereof and to 
put in charge of said work a compétent supcrintendont and to propcriy or- 
ganize the work for an energetic prosocution tberoof to completion for which 
services they are to receive an agreod comi)€nsatioii of 15 per cent, upon the 
total cost of completing said contract, which total cost shall bo cou.stnied to 
include ail amounts necessarily expended and expenses incurred by Hardaway 
& Prowell in the completion of said work and ail amounts necessarily paid and 
expenses incurred by them to effect a settlement with and an acceptance of 
said lock and dam by the United States. 

"(2) The said Joserih Coyne agrées to the above compensation for Hardaway 
& Prowell and further agrées to turn over to them entire charge of the com- 
pletion of said work, and not to interfère with them in any \\'ay in the prose- 
cution of said work to completion, and further agrées to turn over to the said 
Hardaway & Prowell the entire outfit of machiiiery, tools, etc., which he now 
has at said lock and dam and the qu.arries where he is getting stone, and to 
give the use of the saine to them for the completion of said work f ree of any 
charge. 

"(3) The said Joseph Coyne further agrées to hâve ail checks for each esti- 
mate upon said work forwarded by the government to the said Hardaway & 
Prowell and to properly endorse siich checks so that they may be collectcd 
by Hardaway & Prowell. 

"(4) It is further agreed by ail parties hereto that out of the proceeds of 
the checks referred to in the ne.xt forcgoing paragraph the obligations .shall 
be paid preferentially in the following (uder: 

"(1) The compensation of the said Hardaway & Prowell as herein agreed 
for their services. 

"(2) AU nioneys advaiiced by Hardaway & Prowell and used in the prosecu- 
tion of said work. 

"(3) AU debts necessarily incurred by the said Hardaway & Prowell for the 
prosecution of said work other than debts for labor and material. 

"(4) AU debts incurred by said Hardaway & l'rowell for lalxir and material 
or nioneys advanced by them in payuient for labor or material debts. 

"(5) The said Joseph Coyne, for the comiiletion of said work and for the 
securing to the said Hardaway & Prowell ail amounts, that they shall hâve 
to pay on whatever account for the completion of said lock and dam and for 
a settlement with the United States and acceptance of said lock and dam by 
the proper authorities of the government, does hereby assign and set over 
to the said Hardaway & Prowell ail his interest in the aniount, aggregating 
as aforesaid about $8,300.00, retained and now held in reserve by the govern- 
ment under the said contract for the building of said lock and dam, which 
shall be applied by the said Hardaway & Prowell in the following order: 

"(1) To the payment of ail debts for labor and material incurred in the 
building of said lock and dam. 

"(2) Any balance that may be due to said Hardaway & Prowell for their 
comi)ensation under this contract. 

"(3) AU other necessary debts inetirred in the prosecution of the said work 
by Hardaway & Prowell and ail amounts including expenses which they shall 



468 150 FEDERAL EEPOETEE. 

have to pay in order to efCect a setUement wlth the government and accept- 
ance by It ot said loek and dam. 

"(4) Any balance to be paid to the said Josepli Ooyne. 

"(6) It is understood and agreed by ail parties hereto tbat if the said Joseph 
Coyne should at any time fail or be iinable to turn over to the said Harda- 
way & Prowell the eheclîs for estimâtes on said worl?; properly endorsed so 
that Hardavvay & Prowell can eollect them or sliould fail to seenre the col- 
lection of theni by the said Ilardaway & Prowell then the said Hardaway & 
Prowell shall in that event have the option of annulling said coutraet and 
stopping work without notice to the said Joseph Coyne, or to any other par- 
ties whomsoever, but in said event the said Ilardaway & Prowell shall have 
a elaim against the said Joseph Coyne for ail moneys funiished by them and 
expenses incurred by them upon any account wbalsoever in the prosecution 
of said worl<, and which shall not have been repaid to them, and for ail com- 
pensation eanied uuder this contract and not i)aid to them, and such claim 
shall be due and payable at onoe upon their terni ination of the contract. 

"In witness wliereof the said parties of the flrst and second parts have here- 
under set their liands and seals in duplieate, this the day and year first above 
written. "B. H. Hardaway. 

"R. P. Prowell. 
"Joseph Coyne. 

"Attest: C. B. Verner." 

Storms, freshets, and overflows, as claimed by the appellants, added 
to the cost of completing the unfinished lock and dam, so that, when 
the work was finally accepted by the government, they had expended 
for work and labor, including their own commissions under their 
agreement with Coyne, the stim of abotit $36,000 in excess of the 
moneys collected by them from the government according to the terms 
of their agreement with Coyne. The question is whether this loss 
is one which constittites a claim for labor and materials supplied the 
contractors for the prosecution of the work within the meaning of the 
bond. 

The bond required under the act of August 13, 1894, has two dis- 
tinct purposes. First, it is intended to secure the fulfillment of the 
agreement between the principal contractors and the government, and 
by an amendment of the act made February 24, 1905 (33 Stat. 811, c. 
778 [U. S. Comp. St. Supp. 1901, p. 493])^ préférence is given to this 
provision of the contract. The second condition of the bond is ex- 
clusively for the protection of persons supplying labor and materials to 
the contractors. The contract has been carried out. The government 
has accepted the lock and dam, and the obligation of the bond in its 
primai aspect has been discharged. The benefits of the bond in its 
secondary aspect are not limited to those directly supplying the con- 
tractors with labor and materials. In Hill v. American Suretv Com- 
pany, 200 U. S. 197, 205, 26 Sup. Ct. 168, 171, 50 h. Ed. 437, it was 
said by Justice Day, speaking for the court: 

"In view of the declared purpose of the statute, in the light of which this 
bond must be read, and consideriiig that the act déclares in terms the pur- 
jiose to protect those who have furnished labor or material in the prosecu- 
tion of the work, we think it would be giving too narrow a construction to 
its terms to lunit its benefits to those only who supply such labor or materials 
directly to the eontractor. The obligation is 'to make full jiayments to ail 
persons supplying i); with labor or materials in the prosecution of the work 
provided for in said contract.' This language, read in the light of the stat- 
ute, looks to the protection, of those who supply the labor or materials provided 
for in the cctitract, and not to the particular contract or engagement under 
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which the labor or materials were supplied. If the contracter sees fit to let 
the worli to a subcontractor, who employs labor and buys materials which 
are used to carry out and fulfiU the engagement of the original contract to 
construct a public building, he is thereby supplied with tlie materials and 
labor for the fulfillment of his engagement as efCectually as he would hâve 
bceu had he directly hired the labor or bought the materials." 

In Hill V. American Surety Company the principal contracter was the 
New Jersey Foundry Company. That company subcontracted a part 
of the work to the Richard Manufacturing Company. This subcon- 
tractor employed the two Hills to do certain of the work they had 
undertaken to do, and agreed to pay them $246.80 in fuU. The subr 
contractor only paid part, and the Hills were held to be persons who 
had supplied labor and materials to the original contractors within the 
meaning of the bond, and were given a judgment, not for the value 
of the labor and materials, but for the balance of the price which 
the contractors had agreed to pay them and which they had agreed to 
accept, the sum of $141.80. Thus it is clear that under this very 
satisfactory and authoritative opinion the appellants, Hardaway & 
Prowell, will be entitled to proceed against the bond given by Wiilard 
& Cornwell for any balance due them upon the price which Coyne in 
good faith agreed to pay them for the completion of the lock and 
dam in question, provided they occupy the attitude of subcontractors 
who hâve furnished labor and materials to the contractors. Whether 
Coyne, after he had acquired the bénéficiai interest of his partners in 
the contract and assumed its burdens, is to be regarded as an original 
principal contractor or as a subcontractor, is of no practical importance. 
In either event persons who supplied him with labor and materials for 
the carrying on of the contract were within the protection of the bond, 
according to Hill v. American Surety Company. This the court be- 
low held, and ail such claimants were given decrees against, the bond. 
From thèse decrees the National Surety Company bas not appealed. 
Neither does it make any différence in determining the liability of the 
bond to Hardaway & Prowell, whether we regard Coyne as an original 
or as a subcontractor. In either event, persons supplying him with 
labor and materials with which to exécute the contract with the govern- 
ment would be within the intent of the bond. 

The contract between appellants and Coyne, set out above, is not 
free from obscurity. Appellants insist that they became mère sub- 
contractors under Coyne, and that they were to receive from Coyne 
the entire amount of the cost to them of the work and a commission 
of 15 per cent, upon the gross expenditures. Upon this interprétation 
they say that the balance remaining after applying the amounts paid 
them, through Coyne in government checks, for work theretofore donc 
and for work completed by them, constitutes a claim for labor and 
materials supplied by them as subcontractors, for which Coyne is liable 
to them. This interprétation is not easy to défend, and is not the most 
natural one in view of ail the provisions of the contract. First, there 
is the conceded fact that there is no express provision to that effect. 
If this had been the agreement as the parties understood it, we would 
expect to find so important a provision explicitly stated. But counsel 
say that the law implies such an agreement. Undoubtedly, in the 
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absence of any stated considération, the law doès imply that one who 
per'foi-ms work or supplies materials to another, at his request shall bc 
paid either their cost or their reasonable value. But is tliat this case? 
From the récitals of the contract itself it is plain- that Coyne's trouble 
was that he did not hâve the capital necessary to go on. He found that 
he would hâve to forfeit the contract and with it the $8,300 already 
earned, but reservcd by the government until completion of the work. 
Thus it is recited that the lock "was still uncompleted on account of his 
inability to procure the necessary financial aid." 

It is true that it is also said that Hardaway & Prowell are "to 
tàke up said work and complète it," but the way in which the)' are to 
do this is to be found in the terms and stipulations which directly 
follow. Thus they agrée, first, to superintend the construction of the 
work; second, they agrée to put in a compétent supcrintendcnt ; third, 
to reorganize Coyne's demoralized labor force. Thèse are ail things 
consistent with a mère superintendence or management in the interest 
of Coyne. The next, and last stipulation, is of most moment. It is 
that "they will furnish the necessary finances for the completion there- 
of." Now, if Hardaway & Prowell are to go on as niere subcon- 
tractors and finish the work, supplying the necessary labor and ma- 
terials, and receiving an agreed considération for the work, why this 
explicit agreement to furnish necessary finances to complète the work? 
Especially is this significant in view of the fact that there is no agree- 
ment that they shall supply the necessary labor and materials to finish 
the work. If, as contended, there is an implied agreement to reim- 
burse every outlay by Hardaway. & Prowell in completing this work, 
is it more than an implied agreement to repay the raoney advanced 
under this contract to "furnish the necessary finances" to complète 
the job? In short, is not the agreement one by which the appellants 
are to supply the money and superintend its expenditure, this super- 
vision enabling them to protect themselves against diversion? To 
repay the advances, the contract provides that future payments, earned 
by the prosecution of the work, should be indorsed over to Hardaway 
& Prowell, who, after paying their own commission, should pay out the 
rest in reimbursement of their advances or in payment of debts in- 
curred on account of the work. This provision as to paying debts in- 
curred for labor and materials is manifestly to relieve the contractors' 
bond. 

For the further "securing" of Hardaway & Prowell, it is also pro- 
vided that the $8,300 already earned should be assigned to them to 
the extent necessary. By way of compensation for what are called 
the "services" of Hardaway & Prowell, it is then provided that they 
shall hâve 15 per cent, commission upon their gross outlay, whether 
for labor or materials or other expenses. The attitude of Hardaway & 
Prowell as mère lenders of money is not, in substance, changed be- 
cause that money was used in paying for labor and materials. Nor is 
the character of the claim, in its essence, changed by presenting it in 
the form of an account for the labor and materials which was pro- 
cured by its application. Manifestly, if the money had been loaned 
to Coyne under the express agreement that he was to use it in supply- 
ing labor and materials to be used in this work, and it was so used. 
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the debtwould still be adebt for money advanced, and nôt a debt for 
labor and materials, though ,every dollar was so applied. The same 
resuit must follow if Hardaway & Prowell, as mère superintendents, or 
managers for Coyne, used the money advanced by them in paying 
for like supplies. In both hypothèses the labor and materials would be 
supplipd by Coyne, although the money which paid for them had been 
advanced by the appellants. Would a bank lending money to Coyne to 
be used by him in carrying ont this contract be entitled to the protec- 
tion of such a contractor's bond simply because the money was to be 
used, and was, in fact, used, in paying for labor and materials which 
were used in the work? If net, how much stronger is the equity of 
appellants even if they themselves used the money in paying for labor 
and niaterials which went into the work, if, in so applying it, they were 
merely acting as the agents or superintendents qî Coyne? Money 
loaned would not be labor and materials. The labor hired and the per-^ 
sons actually supplying them with labor and materials might be pro- 
tected as persons furnishing labor and materials to them as subcon- 
tractors, or as mère superintendents standing for and representing 
Co3-ne as a principal or subcontractor. But as mère agents for Coyne 
advancing money to him or for him, by paying for labor and materials 
supplied by others, they would not be subcontractors nor persons sup- 
plving subcontractors with labor and materials. Prairie State Bank 
V.' United States, 161 U. S. 237, 253, 17 Sup. Ct, 143, 41 L. Ed. 412. 
One who lends money to keep a broken-down railroad in opération and 
to pay for labor and necessary supplies bas never been regarded as en- 
titled to the équitable lien accorded to tho.se wlio actually supply labor 
and materials to keep the road going. Morgan's Louisiana. etc.. Ry. 
Co. V. Texas Central Ry. et al.,^137 U. S. iVl, 11 Sup. Ct. fil, 34 L. 
Ed. 025 ; U. S. Trust Company v. Western Contract Co., 81 Fed. 454, 
26 C. C. A. 472. Money borrowed and used to pay labor claims en- 
titles the lender to no préférence in the absence of an assignment of 
the claims. Theobald v. Hammond, l.'ÎS Fed. 525, 66 C. C. A. 496. 
Eut. if this is not a mère agreement to "finance" Coyne and superin- 
tend the disbursement of the money advanced, we are led to the con- 
clusion that, if subcontractors, they were so only under a spécial agree- 
ment to complète the work with Coyne's plant and his quarry for that 
part of the original contract price which would be earned by so doing. 
If this proved insufficient to reimburse them, then they might look to 
the reserved percentage in the hands of the government, amounting to 
S8,.S00, to the extent necessary to do that and to pay them their com- 
missions, but no further. This view is borne out by a number of 
considérations. Among them is the fact that no stipulation is found 
looking to any other or further considération when it would hâve been 
niost natural, if the intent had been that Coyne .should bear ail the risk 
of a finalloss, to hâve provided in plain terms that he should repay ail 
of their disbursements as well as their commission. The fact that 
provision is made for the order in which the two funds, to be received 
through government payments, are to be applied by appellants, is in- 
consistent with the contention that the price to be paid them as sub- 
contractors was to be the full cost of the work. If that was so, why 
was Coyne interested in the order in which the assigned funds should 
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be paid out by them? But i£ the agreement was that Hardavvay & 
Prowell should take the risk and complète the work, using Coyne's 
plant and quarry for the money to be earned by so doing, but with 
the right to also call upon the reserved $8,300, in the contingency 
that the work should cost more than that part of the contract price 
to be earned by the completion, we can see some reason for providing 
that if the second fund is called upon that debts incurred for labor and 
materials shall be first paid. Such claims, as suggested heretofore, 
might be asserted as liabilities against the contractor's bond, and, if 
paid by the surety, would be debts for which Coyne would be liable 
over. 

Another considération leading to the same interprétation îs found 
in the fact that the contract provides that the work was to be com- 
pleted upon the terms and stipulations recited. One of the considéra- 
tions named is that appellants are to hâve the use of Coyne's plant and 
quarry free of expense. Another is that he is to receive the money 
already earned and to be earned, only the surplus of first-named fund to 
be paid over to Coyne in the event thèse funds prove more than suffi- 
cient to repay them for every kind of disbursement and also a profit of 
15 per cent. In one contingency only is there any provision for any 
payment to be made by Coyne to them, except to the extent of the two 
funds mentioned, and that is in the event appellants shall cancel the con- 
tract for a breach by him in respect to the assignment of the two funds 
out of which they were to pay themselves. If, therefore, they are to 
be regarded as subcontractors, they are only such for a fixed price, 
being the two funds earned by completion and the free use of Coyne's 
plant. If they sufïered unexpected losses, they must bear them. The 
price for which they agreed to do the work has been paid them, and they 
may not recover against the surety what they could not recover agamst 
the principal obligor. It was a spéculative contract upon their side. 
They believed they could see their way through and realize a handsome 
commission. They took their chances and selected theii own mode 
of payment. 

The decree disaffirming their claims must be affirmed. 

On Pétition for Rehearing. 

A pétition to rehear has been filed. We rested our décision affirm- 
ing the decree below upon the ground that Hardaway & Prowell were 
not subcontractors at ail. But upon the assumption that they could 
be so considered we said: 

"Tliey are only sucb for a flxed price, being the two funds earned by com- 
pletion and the free use of Coyne's plant. If they sulïered unexpected losses, 
they must bear them. The price for which they agreed to do the work has 
been paid them, and they may not recover against the surety what they could 
not recover against the principal obligor." 

It is now said that one of the funds to be paid them upon the theory 
that they were contractors for a fixed price, namely, the retained per- 
centages for work done before Hardaway & Prowell became connected 
with the contract, has not, in fact, been paid to them; that this fund 
was paid into the court below and is there to-day; and that in any 
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View of the case ought to be paid to Hardaway & Prowell by virtue 
of the assignment to them by the contractors. No error was assigned 
in respect of this, and no attention called to the disposition of that fund 
by brief or otherwise. We therefore inadvertently and erroneously 
stated that Hardaway & Prowell had received the price for which they 
agreed to do the work upon the theory that they were contractors. 
The court below in respect of this fund said: 

"This fund, as before Indicated, is $8,176.75. It is inade up of certain per- 
centages withlield by the governmeut from time to time ont of wliat would 
otherwise hâve been due under the contract. It appears from the record that 
the whole sum was reserved upon the estimâtes for work done previous to .Tune 
2, 1903, and consequently the surety is entitled to tlie full benefit of tliis fund, 
though Hardaway & Prowell, In my judgment, would hâve been entitled to any 
réservation in respect to the work done after Jime 2, 1903. Section ."}4(!8, Ke- 
vised Statntes of the United States, respecting the rights of sureties, may also 
support this conclusion of the court, even if the facts in the record do not 
otherwise make it clear. It results that the complainant is liable for $13,261.- 
76 on the claiins of classes 1 and 2. This sum inclurtes, of course, the $<S.17t).- 
75, the fund in court. The différence, namely, $5,085.01, and the costs of this 
action, should be paid into the court by it." 

This is manifestly correct. The surety company's equity of sub- 
rogation is antécédent to any claim arising under the mère équitable 
assignment under which Hardaway & Prowell claim. Prairie State 
Bank V. United States, 164 U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412 : 
First Nat. Bank v. Citv Trust Bank, 114 Fed. o2<), 52 C. C. A. 313 ; 
Reid V. Paulv, 121 Fed. 6.^2, 58 C. C. A. 152 : Henninçsen v. United 
States, etc., Co., 143 Fed. 810, 74 C. C. A. 484. The application of 
that fund to the payment of claims for material and labor accruing 
before the assignment to Hardaway & Prowell is something of which 
Hardaway & Prowell cannot justly complain. inasmuch as any right 
of assignment is subordinate to the equity of the surety company to 
bave the fund applied so as to relieve their liabihty. The right to go 
upon the surety company to the extent that such application leaves 
them unpaid coidd only arise if Hardaway & Prowell were sub- 
contractors. That we held thev were not. In that part of the opin- 
ion above set ont we only undertook to state .their utmost right if 
the\' .should be so held. 

Rehearing denicd. 

NOTK. — Tho followiug is the opinion of Evans, District .Tndge: 

FA'.XNS. District .Tudge. The complainant, by its bill fllcd Oc-tober 24, 1904, 
shows that the T'nitod Stfites had on October 5, 180», acceiited the bid of the 
firm of Willard & C'ornwell, composed of ,7ames E. AVillard, Charles L. Corn- 
well, and Joseph C'oyne, for the construction of lock and dam No. 4, Black 
"Warrior river, in the state of Alabama; that the constniction tbereof required 
a large amount of material and labor, and that under the requirements of 
Act Cong. Aug. 13, 1804, c. 280. § 1. 28 Stat. 278 [2 Comp. St. 1901, p. 
2523], the said flrm was required to give and did give a bond in the pénal 
sum of $.50,000 for the faithful performance of their contract and for prompt 
payment to ail persons sujiplying said firm with labor and material in the 
prosecution of the work under the contract. We need not notice the elaborate 
contract betweon the United States and the flrm covering the détails of the 
work, but the provisions of the bond as distinguished from the contract are 
most important, and are as follows : 
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■ ' "Oôntractor's Bond (Public Works). 

"Know ail men by thèse présents, tliat we.. James E. Willard,' Charles L. 
Cornwell, and Joseph Coyne, partners coinposing tlie firm of Willard & Gorn- 
well, of IvonisvJIle, Kentueky, as prineipals, and' National Suretj' Company, 
of Xew York ('ity. a eorpora.tiqn existing under the laws of the State of New 
York, as suroty, are hold and bound unto the United States of Aineriea in 
the pénal snm of fifty thonsand ($.">O.0O0.00) dollars, to the payment of whieh 
snm '\\-ell and truly to be made, we bind ourselves, our heirs, execntors, adiuin- 
istrators, and suceessors, jointly and severally, firnily by thèse présents. 

"The condition of this obligation is such, tliat whereas the aboveboundeu 
Willard & Cornwell liave, on the twenty-eighth day of Septeniber, 18!>0, eu- 
tered into a contract with thn United States, represented by Jlajor Wm. T. 
Rnssell, Corps of Kngineers. U. S. Arniy, for consti-uetion of loek and dam No. 
4, Black Warrijor River, Ala. 

"Now, therefore, if the above-houuden Willard & Cornwrll, heirs. executors, 
or adnii'nistrators, shall and wilî, in ail respects, iluly and fnily observe and 
perforni ail and singular the eovcnants, conditions, and agreenients in and by 
the said contract agr(>ed and covenantcd by said Willard & (Jornweli to ))e ob- 
scrved and perfornied according to tl)e true intent and moaning of the said 
contract, .and as well dnring any period of extension of said contract tliat ma.v 
bo granted on the part of tlie United States as dnring the original terni of th<; 
same, and shall proni|)tl,v niako fnll payuients to ail persoiis siipi)l.ving thcni 
labor or materials in the ju'osecntion of the work iirovidcd for in said con- 
1ract. thcn tlie above obligation shall be void and of no cfCect; othorwise to 
l'oniain in fnll force and virtue." 

Tlie firm eonnncnced, and for a year or more continnod the work, but ulti- 
niatcly, in Felirnary. inoi. aliandoned it (so far as two of its members could) 
to the otlier meniiicr, vi:^., .Joseph Coyne. under the following contract, viz.: 

"This agreeniput. niade and entered into liy and between .J. E. Willard. and 
C. J^. Cornwell, parties of the tirst part, and .Joseph Coyne, part.y of tlie sec- 
ond part. 

"Witnesses, whereas. the said parties under the firni name of Willard & 
Cornwell bave now and'liave heretofore liad a contract with the gorernnient 
of the ITiiited States for tiie building and construction of Lock and Dam No. 
4 on tlie Rlack Warrior Hiver in the eounty of Tnscaloosa in the state of Alaba- 
ina. and. whereas, the said firm of Willard & Cornwell, as composed of the 
said J. K. Willard and C. Tj. Cornwell and Joseph Coyne. is a firm and eo-part- 
nerslnj) formed onl.v for the purpose of building and constructing the lock and 
dam aforesaid. and for no other purpose, and whereas, for the beneflt of the 
governnient. and for the convenience of the said parties and of ail persons now. 
or hereafter to become interested in said work, it is deemed advisable and bén- 
éficiai tliat the said .Tosejili Co.yne shall iia.v ail the debts now due by said flrm, 
;ind bave and reçoive ail the profits heretofore aœrning or hereafter to accrue 
rm said work, and whereas. the said Coyne bas purcliased from the said flrm 
the plant, tools. and maciiinery hereiii mentioned, and desires to protect him- 
self as well as the governmcnt of the Tlnited States in ;ill and every way pos- 
sible to hiin and to the said firm. and whereas, the said Coyne is the owner. 
as aniong said parties, of ail the tools. machinery and plant now in said eoun- 
ty of Tuscnloo.sa, and used or to lie iised in and about said work. whieh were 
put into said firra by the said Willard and the said Cornwell, and whereas, the 
said Coyne desires to pay to the said Willard: and to the said Cornwell to- 
gether tlie snm of forty-four huudrcd dollars ($4.400.00), and. whereas, as be- 
tween said co-partners and the governnient and otliers, the.v, the said Wîllard 
and the said Cornwell bave fnlly enipowered and constitutod the said .Joseph 
Coyne, as agent, and attorue.v in fact of s.aid firm, to receive ail mone.vs now 
due, or hereafter to become due to said firm li.v reason of, or In any œanner 
arising from said contract with tiie governnient, as aforesaid, and it,is agreed 
between the parties.tbat the sajd Coyne shall exécute and deliver to .said J. E. 
Willard and 0, Ij. Cornwell liisVtwo iironiissory notes of even date, herewith, 
each for the sum' of twenfy-two linndred dollars (.Ç2200.00) , and payable re- 
spectively in six and nine nionths after date, and that to secure the pa,yment 
of said notes by said Coyne to said ,T. E. A\'illard and C. L. Cornwell,' they, 
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the persons last mentioned, shall bave a lien upon saiil plant, tools and ma- 
chlnery now ussed in and about i5aid work and by theni heretot'ore put Into tbe 
flrm assets, and that upon the payment by said Coyne of said notes, ail interest 
of said Willard and of said Cornwell lu said tools, plant, and machinery, shall 
eease. It is further agreed that ail future purchases for said Lock and Dam 
No. 4 are to be made in the name of Josepli Coyne alone, and that he is to 
pay the debts of said firm as aforemeutioned. 

"Witness our hands at Loulsville, Ky., this tifth day of February, 1901. 

"J. E. Wfllard. 
"C. R. Cornwell, 
"Joseph Coyne. 
"State of Alabama, Tiiscaloosa Coiinty: 

"1, Tas. C. Brown, .Tudge of Probate, hereby eertify that the foregolng con- 
veyanee was filed in niy office for registratlon on the 8th day of February, 1901, 
and duly rec-orded in Contract Record No. 1. pages 471 and 472. 

"Jas. G. Brown, Judge of Probate." 

Coyne continued the work for a time, but getting into ditliculties in June, 
1903, made a contract wlth Hardaway & l'rowell, as follows : 

"State of Alabama, Tusealoosa County : 

"ïhis contract made thls the 2nd day of June, 190.3, by and between B. H. 
Hardaway and R. P. Prowell, hereinatter called Hardaway & Prowell, as par- 
ties of the flrst part, and Joseph Coyne, as party of the second part, witnesseth: 

"That, whereas, Willard & Cornwell, a flrm composed o£ J. E. Willard, C. R. 

Cornwell and the said Joseph Coyne, did, heretofore, on to wit, the day of 

, 1899, enter into a contract with the United States for the construction 

of Ijoek No. 4, in the Black Warrlor River above Tusealoosa, Alabama, and 
whereas, shortly after the beginning of the work upon said lock the said Joseph 
Coyne, by an arrangement between him and hls co-partnors, undertook to com- 
plète and finish said lock according to the spécifications of the contract of 
said firm wlth the United States, and in considération of such an undertaking 
aequlred the bénéficiai interest of said flrm in said contract and was to re- 
•celve ail amounts paid by the United States in considération of such con- 
tract, and, whereas, said lock is still uncompleted, and the said Joseph Coyne 
eannot, on account of hls inability to procure the necessary financlal aid and on 
account of the disorganizatton of his labor forces and for varions and sundry 
other reasons, complète and finish the said work in aceordanee with the said 
contract, and whereas said contract is a valued asset to tlie said .Toseph Coyne 
if the said work can be prosecuted to its completion under the terms of said 
contract, there being held in reserve by the govornraent under the terms of 
said contract about .fS,300.00, which has already been eamed by said Coyne. 
and whereas by reason of his said inability to finish said work the said con- 
tract is about to be forfeited, and the said ('oyne is in Imminent danger of 
losing, not only what profits may be made upon the completion of the work. 
but the entire reserve fund also retainert by the government, and whereas the 
said .Toseph Coyne for the purpose of preventing tlic forfeiture of said con- 
tract has made overtnres to the said Hardaway & Prowell to take up said 
work and complète it. and the said Hardaway & Prowell bave agreed to do so 
upon the terms ,and stipulations hereinafter set forth. Now therefore: 

"(1) The said Hardaway & Prowell do' hereby undertake and agrée with 
the said Joseph Coyne to superintend the comijletiou of the said lock and dam 
No. 4 and to furnish tlie iiecessary finances for the eomiiletion thereof and to 
put in charge of said work' a compétent superintendent and to proijerly organ- 
ize the work for an energetic prosecution thereof to completion for which serv- 
ices they are to receive an agreed c-omiiensntion of l,') per cent, upon the total 
cost of completiiig said contract, whicli total cost sliall be construed to in- 
clude ail amounts necessarily exi)eiMled and expenses incnrred by Hardaway & 
Prowell in the completion of said work and ail amounts necessarily paid and 
expenses incurred by thera to eft'ect a settlement with and an acceptânce of said 
• lock and dam by the United States. 

"(2) Xhe said Joseph Coyne agrées to tl)e above compensation for Hardaway 
& Prowell and furtlier agrées to turn over to them entire charge of the com- 
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pletlon of said work, and not to interfère with tliem in auy way in the prosecu- 
tlon of said work to completion, and further agrées to turn over to the sald 
Hardaway & Prowell the entlre outfit of maehinery, tools, etc., whieh he now 
has at said lock and dam and the quarries wlaere he is getting stone, and to 
give the use of the same to them for the completion of said work free of any 
charge. 

"(3) The said Joseph Coyne further agrées to hâve ail ehecks for each estl- 
mate upon said work forwarded by the governmeut to the said Hardaway & 
Prowell and to properly endorse such ehecks so that they may be collected by 
Hardaway & Prowell. 

"(4) It Is further agreed by ail parties hereto that out of the proeeeds of 
the ehecks referred to in the iiext foregoing paragràph the obligations shall be 
paid preferentially in the following order : 

"(1) The compensation of the said Hardaway & Prowell as herein agreed 
for their services. 

"(2) Ail moueys advanced by Hardaway & Prowell and used in the prosecu- 
tion of said work. 

"(3) Ail debts necessarily inem-red by the said Hardaway & Prowell for the 
proseeution of said work other than debts for labor and material. 

"(4) AH debts ineurred by said Hardaway & î'rowell for labor and material 
or moneys advanced by them in payment of labor or material debts. 

"(5) The said' Joseiih Coyne, for the completion of said work and for the 
secnring to the said Hardaway & Prowell ail amounts, that they shall bave to 
jiay ofl whatever aceount for the completion of said lock and dam and for a 
settlement with the United States and. acceptance of said lock and dam by tho 
proper authorlties of the government, does hereby assigu and set over to tho 
said Hardaway & Prowell ail bis interest in the amount, aggregating as afore- 
said about $8300.00 retained and now held in reserve by the government nnder 
the said eontract for the- building of said locl<; and dam, which shall be applied 
by the said Hardaway & Prowell in the following order: 

"(1) To the payment of ail debts for labor and material ineurred in the 
building of said lock and dam. 

"(2) Any balance that may be due to said Hardaway & Prowell for their 
compensation under this eontract. 

"(3) AU other necessary debts ineurred in the proseeution of the said work by 
Hardaway & Prowell and ail amounts including ex]ienses whieli they shall 
hâve to pay in order to effect a settlement with the government and acceptance 
by it of said Ioel< and dam. 

"(4) Any balance to be paid to the said Joseph Coyne. 

"(0) It is understood and agreed by ail parties hereto that if the said Joseph 
Coyne sliould at any time fail or be unable to turn over to the said Hardaway 
& Prowell the ehecks for estimâtes on said woric properly endorsed so that 
Hardaway & Prowell can collect them or should fnil to seeure the collection 
of them by the said Hardaw'ay & Prowell then the said Hardiuvay & Prowell 
shall in that event bave the option of aunulliug said eontract and stopping 
work without notice to tlie said Joseiih Coyne, or to any other parties whom- 
soever, but in said event the said Hardaway & Prowell shall hâve a claim 
against the said Joseph Coyne for ail moneys furnished by tliem and expenses 
ineurred by them upon any aceount whatsoever in the proseeution of said work, 
and wiiieh shall not hâve been repaid to them, and for ail oomiiensatiou earned 
under this eontract and not paid to them, and such claim shall be due and 
payable at once upon their termination of the eontract. 

"In witness where;>f the said parties of the first and second parts bave 
liereunder set their hauds and seals in dupiioate, tliis the day and year first 
above writteu. 

"B. H. Hardaway. 
"lî. P. Prowell. 
"Joseph Coyne. 

"Attest; C. B. Verner." 

The bill charges that altlwugh eaeh and ail of the défendants agreed in their 
application to complainant to become their snroty on the bond, to bestow i>p- 
on the work their Personal attention i>nd supervision, they each and ail failed 
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to do so. Thèse allégations, however, do not seeiii to be material to any ques- 
tion now involvecl. 

On November 8, 1904, an order was made by agreement of parties directing 
tbe paymeut to R. P. Prowell of $1.607.68, then deseribed us the aniount of the 
then last estimate inade by the United States on the work, and he was di- 
rected or permitted to use the amount or so much of it as was necessary for 
the completion of the loclv and dam, and to pay any surplu.s into court. On 
March là, 1905, he reported that he had not onlv paid out ail of the |1,(J07.68, 
but in addition had expended a further sum of $865.28— a total of $2,472.96. 
I flnd no order autliorizing the expenditure of the excess, but uiost probably 
the excess expenditure had référence to the contract last above copied. 

ïhe bill in this case was flled after the situation in October, 1904, had been 
discovered b.v the eomplainant, and under the opération of the orders made 
hereln a further balance due on the work by the United States amouuting to 
.$8,176.75 was on May 31, 1905, paid Into court, where it now reniains. The 
United States has no further concern with the case, and ail questions involved 
are those which grew out of claims for labor and materials snpi)lied either to 
Willard & Cornwell or to Joseph Coyne or by or to Hardaway & Prowell. 

Wlthout any formai pleadings by any of those wlio claim to hâve supplied 
labor and materials, the court, pursuant to the request and stipulation of the 
parties, entered an agreed order on November 8. 1904, referring the case to 
the spécial master to audit the claims, etc. Wlien this order was entered. 
no idea was conveyed of the varions and somewhat intricate questions that 
might corne up when the claims were presented, and when the last two oon- 
tracts above copied should be flled. Hence, it was not anticipated that a state 
of case would arise which would call for the laying down of exact rules for 
the guidance of the spécial master. Indeed, the court was lu no way ad- 
vised of the status until called upon to hear argument on the ])ending excep- 
tions to the spécial master's report. ïhe investigation of certain important 
légal questions which might more appropriately hâve been made at the référ- 
ence was for that reason delayed until the présent. As already intimated. 
some parts of the claims for labor and materials supplied, which were flled 
before the spécial master, arose before the contract of February 5, 1901, 
between James E. Willard and Charles L. Cornwell on the oue side and Joseph 
Coyne on the other. Some parts of them arose between that date and the 2d 
day of June, 1903, when the contract was made between Joseph Coyne on the 
one side and Hardaway & Prowell on the other, and still more of them arose 
after the making of that contract. Eaeh of thèse three sets of claims demaud 
separate treatment. 

Class 1 : It appears that only part of one of the claims was created before 
February 5, 1901, namely, part of the claim of the Tidewater Coal Company. 
This elai'nant had supplied to the original firm material used in the proseeu- 
tion of the work to the extent of $361.85, which had not been paid, and that 
sum with Interest is reported to be $516.23. I cannot agrée that any part of 
the claim of Allen-Jamison Company comes into this class. While several 
thousand dollars of this claim were for supplies purehased before February 
5, 1901, the proper application of the payments made before June 2, 1903, ex- 
tinguished that part of the indebtedness. This, however, is not very material. 

Class 2 : The balance of the claim just mentioned, namely, $557.68 there- 
of, is for materials and labor claimed to bave been supplied after February 
5, 1901, and interest thereon. In addition to thèse two, eleven other persons, 
corporations, and flrms claim to hâve supplied labor and materials or to be 
the assignées of those who did, and thèse materials and ail the labor are as- 
serted to liave been used in the prosecution of the work on the lock and dam 
between February 5, 1901, and June 2, 1903. 

Class 3: Only one claim of this class was presented to the spécial master, 
to wit, that of Hardaway & Prowell, and this claim to the extent of $32,757 54 
was allowed l)y him. In the main the spécial master allowed most of the 
claims, one of the second class, though lie reduced some of them on ac- 
count of items not properly to be regarded as labor or materials, and many 
exceptions hâve been flled directed to this part of bis report. The eomplainant 
bas also filed many exceptions which hâve relation to the claim of Hardaway 
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& Prowell, and the latter hâve excepted to tlie action of the spécial master 
in disallowing some items of ttieir daims. 

1. It is coneeded upon ail hands that $516.23 of the daim of the Tldewater 
■Coal Company, which oovers items for labor and materials supplied to the 
firm of Willard & Comwell prevlous to February 5, 1901, is a just and proper 
claim against the fund in court if not agalnst the complainant. The court 
is of the opinion that that part of that claim is a proper charge, both against 
the fund and against the complainant as well. 

2. But it is most earnestiy insisted that the complainant Is not personally 
liable for any part of the clalms of class 2. It Is pointed eut that ail of thèse 
daims were ereated with the full knowledge upon the part of the respective 
claimants that Joseph Coyne alone was conducting the work on the lock and 
dam after February 5, 1901, and that ail of the accounts representing those 
daims were for that reason eharged to Coyne alone, and none of them were 
charged to Willard & Cornweli. It is also pointed out that the bond glven to 
the United States, and upon which alone this class of claimants can rely in 
thls proceeding, after 'blnding the obligors therein to certain stipulations re- 
speeting the contract with the United States, also stipulâtes that said obligors, 
Including the complainant, "shall promptly make full payments to ail persons 
supplying them labor or materials in the prosecution of the work provlded for 
in said contract." The complainant oontends that )t is a mère surety and 
Is bound preclsely as It contracted and no further; that the stipulation just 
copied binds it to promptly pay ail daims for labor and materials supplied to 
Willard & Comwell as a flrm, and that that flrm is alone Included in the pro- 
noiln "them" as nsed in the provision Just oopied; that it necessariiy increased 
and certainly changed the risk and llabillty of the surety for the complain- 
ant to furnish the supplies to and upon the crédit of one person Instead of the 
crédit and ability to pay of three persons, and that as ail of the claimants 
■of elass 2 knew of the contract of February 5. 1901, and supplied labor and 
materials of Joseph Coyne alone and not to "them" (that is to say, not to 
the firm of Willard & Comwell), the complainant upon gênerai principles of 
law Is not bound for any of this class of clairas. There are, indeed, certain 
gênerai principles of law relatlng to principal and surety which bave been long 
«stablisbed. Among them are, flrst, that the surety's contract is to be strictly 
consti'ued ; second, that any change in the contract wlthout the consent of the 
surety releases him ; and. third, that any Increase of his risk wlthout bis con- 
sent also releases him. Thèse principles are strongly pressed as bearing upon 
daims in classes 2 and 3. Hère the contract between the United States on 
the one side and Willard & Comwell and the surety company on the other 
was not Itself changed by the parties to It, but with the knowledge of the 
claimants. who credtted Joseph Coyne alone. the partners eomposhig the flrm 
of Willard & Comwell, as between themselves, changed thelr relations andi 
contract, and, as far as they eould do so. transferred their rights and lia- 
blllties to one only of the partners. Evidently this change wns wlthout tho 
knowledge or consent of a not very vigilant surety: but urwn ail the groùnds 
indicated, and perhaps others, it Is strenuously insisted that the surety waa 
released, and it might be hard to resist this conclusion but for one authority. 
In the very récent case of United States et al. v. American Surety Co. 
fdecided Jannary 2, 190(31 26 Snp. Ct. Ifî8. .50 L. Rd. 4.^7, the Suprême 
Court had occasion to look into the object of the logisl.ntion to which we hâve 
referred, and the purpose and seope of the pénal bond rcquired thereunder. 
and as labor and materials were supplied hy this clasa of daimnnts to Joseph 
Coyne, wlio was a member of the flrm of Willard- & Cornweli. the original and 
principal contractors, . and as that labor and those materi.nls under Coyne's 
-express orders and supervision actiially went into tbe work done under the 
contract with the United States, I bave concludod thnt tbe stroKs of the opin- 
ion in that case requires me to hold that the lnl>or and materials snnpliéd to 
Coyne and uscd by him in the work done under tbe contract cnrno; wlthin the 
obligation of the complainant. I do this with some hp?;itatlnn because no 
<Iupstion growing.out of the change of tbe contract relntion of tbe principal 
,ol»!i.ar<irs was presented in the case referred to, and llie condition now con- 
froiitlng us roigbt not bave bpen within tbe view of tbe Pnprcnie Tourt when 
It remarked tbat it did not see hovv the surety in that case coiild lie Injwcd-iJiy 
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what had actually occurred. There had been a subcontractor in that case 
and. not a dissolution of a partnerslilp. A ^subcontractor is a very familiar 
character. One contracts to buUd a house and then subeontracts wUh A. for 
the foundatiou, wlth B. for the brick work, wlth C. for tlie plumbing, witli D. 
for thecarpenteriug, etc. But hère I think there is no such simple thing as 
that, but something more and sometliing entirely différent. 

I, therefore, put nly .iudgmont upon this class of claiins upon the ground 
that Coyne was a principal in the bond, and that the labof and materials were 
supplied to him as such, and not upon the ground that he was a subcontractor 
within the purview of the opinion in United States v. American Surety Go. 
This gênerai proposition being. settlod, we are brought to inquire as to the 
exact amounts due eacli of this class of c-laimants. In this connection at least 
there can be no latitudinons construction of the contract of the surety. It 
is entitled hère to a strict adjudication of its rights. It contractod for 
the prompt payment of ail just claims for labor and materials supplied to 
"them" (meaning Willard & Cornvvell), and used in the prosecution of the 
work provided for in tlie contract wlth the United States. Nothing but labor 
and materials,- In the proper sensé of those ternis, whicli were used in the pros- 
ecution of the work "])rovided for in the contract" witli the United States, 
can be taken into account in passin.g ui)on thèse claims. Courts hâve prob- 
ably been more or less astute to tind the exact principles governing such cases, 
but I may say once for ail that 1 do not think that labor and materials used 
in the construction of houses for laboring men and kindred objects come with- 
in the liabillty of the surety, because I do not find that any of thèse things 
were provided for in the contract with the United States, filed in the record. 
and henee persons who supplied labor and materials for thèse outside objects 
are not protected and were never intended to be protected by the pénal bond 
exacted by the government under the statute, which tond only stlpulated for 
the prompt payment of daims for labor and materials sup[)lied for the work 
the United States had contracted for when the bond was exacted. For other 
claims, even If elosely connectedwith the Interest' of the eontractors, their 
creditors must look to them aloiie. The obligation of the sui-ety is one of 
strict law. 

In the main, the original exceptions, filed April 0, lOOG. by the complainant 
to the allowanee of the claims in class 2, are based upon the gênerai ground 
that it is not bound for any of them because of the contract of February 5. 
1901. But ail exceptions based upon that contention must be overruled upon 
the grounds we hâve heretofore indicated. 

Additional exceptions were flled by the complainant on April 17, 1906, an ri 
while they, including the so-called "exbibits" referred to tberein, and also 
including a référence back to the original exceptions, are rather too vague. 
or at least in some partieulars, to demand the court's attention, we hâve 
nevertheless gone into them ail with some care, and will in détail take up each 
of the claims of class 2. 

J. M. Wentzell, Assignée : The spécial master allowed this claim, includ- 
ing interest, and the exceptions thereto are either upon the gênerai grotnid 
that the surety is not bound therefor because the labor and materials were 
supplied to Coyne alone, or else the exceptions are too vague to require further 
notice. Ail exceptions to the allowanee of this claim are overruled. 

Strickland Bros. Machine Company : The exception to the allowanee ol' 
this claim is that the wbole account is for repairs on macliinery, Init I thinlc 
the évidence and the stipulation in regard to it sustains the action of the 
spécial master, and ail exceptions thereto are overruled. 

J. Snow Hardware Company: I think the évidence sustains the action 
of the conimissioner on this claim, and the surety's exceptions to its allowanci' 
are ail overruled. The claimant's own exceptions to tlie report of the spwial 
master on account of his refusai to allow certain items of the account filed are 
likewise overruled. 

J. E.. Baker; This claim appears to be sustained by the évidence, and 
çomplainaut's exceptions thereto are overruled. 

F. .G. Blair : The same may be said of this claim, and the exceptions to its 
allowanee are overruled. 
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Weatherford Printing Company : This daim Is too insigniflcant to consume 
time for much inquiry as to whether the spécial master was right or wrong In 
allowing it. \Ve shall présume tliat he was right, and overrule the exceptions 
flled to this part of the report. 

Tidewater Coal Company: The allowançe of this claim was clearly right, 
both as to the part which we hâve placed in class 1 and as to the part which 
we hâve placed in class 2. The exceptions to it are therefore overruled. 

Harder Planing Mil! & Lumber Company: The stipulation as to this claim 
shows it to be a proper one uuless I am wrong in the gênerai view I bave tak- 
en as to its being within the ternis of the pénal bond. Ail exceptions to ita 
allowançe are consequently overruled. 

Carolina Portland Cément Company : If I am correct In the gênerai views 
I bave expressed, the exceptions to this claim mnst be and they are over- 
ruled. For reasons which bave been stated I thinli it clearly cornes within 
the pénal bond. 

R. P. Prowell : The original exceptions to the allowançe of this claim are 
too vague to reqnire further notice, eveu when we include the so-called "ex- 
hibit" The amended exceptions fall within tlie gênerai views expressed as 
to the liability of tlie surety for labor and materials supplied to Coyne, and 
ail exceptions to the allowançe of tliis claim are overruled. 

"Allen-Jamison Company: The exceptions of the complainant to the al- 
lowançe of this claim are overruled upou two grounds, namely, flrst, that it 
mal>es no différence that the labor and materials referred to therein were sup- 
plied to Joseph Coyne ; and second, because I do not think the finding of the 
spécial master thereon was flagrantly against the évidence, if, indeed, it was 
against the évidence at ail. 'J'he exceptions flled by this elaimant itself to 
the action of the spécial master in disallowing sonie items of the account flled 
by it must aiso be overruled. I think the items disallowed are not such as the 
surety in the pénal bond undertoolc to pay. 

Perry & Walter : This claim is based upon time checlis which divers labor- 
ers on the works previous to June 2, 1003, assigued to the claimants. I am 
inclincd to hold and do hold that thèse claimants may fairly stand in the 
place of the laborers who assigned the checks. But for the liberty of doing 
this the laborers would bave been subjected to even greater hardship thaii 
being compelled to submit to a discount. I think that that discount In no way 
inured to the bcneflt of the surety nor discharged its llabilities for the labor- 
ers' claims. As thèse daims appear to hâve been for labor supplied to Coyne, 
the exceptions to the allowançe of this claim are overruled. 

A. S. Clcere : Tlie spécial master fiuds that such parts of this claim as 
were allowed were based upon time checks "given to laborers for labor per- 
formed by them for Joseph Coyne upon said worlv." While the accuracy of this 
particular finding might possibly hâve been doubted upon the évidence and 
exhibits found in the record, no excej)tion based upon that ground bas been 
dled, and we assume the finding to be correct. Indeed, the exceptions them- 
selves assume the finding to be correct, and are based (1) upon the ground 
that there was some arrangement with Coyne about a discount ; and (2) that 
the diseounting was for his beneflt. I see no ground for thèse assertions, and 
for the reasons indicated in what has been said relative to the claim of Perry 
& Walter thèse exceptions are aiso overruled. 

Some exceptions are made to the allowançe of interest, but, as the pénal 
bond binds the principal obligor and their surety to pay promptly and in full 
ail claims for labor and materials supplied, I do not see, if that, was done, why 
interest should not be allowed. There is no exception upon me ground that 
the légal rate of interest in Alabama as applicable to such cases is not 8 per 
cent, per annnm. Consequently ail exceptions to the action of the spécial mas- 
ter in allowing interest upon the varions claims of this class and of class 1 
will be overruled. 

It seems to me, therefore, that the claim in class 1, to wit, that of the Tide- 
water Coal Company, for $516.23, and the following daims in class 2, to wit: 
J. M. M'^entzell, assignée, for $372.33; Strickland Bros. Machine Company, 
^176.78; Snow Hardware Company, $218.64; J. B. Baker, $162.55; F. G. 
Blair, $59.05; Weatherford Printing Company, $22.54; Tidewater Coal Com- 
pany (in addition), $557.68; Harder Planing Mill & Lumber Company, $157; 
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Oarolina Portland Cernent Company, $1,490.68 ; R. P. Prowell, $2,025.72 ; AUen- 
Jamison Company, $6,146.86; Perry & Walter, $1,047..56; A. S. Cleere, $308.- 
14; and ail of whleli amount iii the aggregate to $13,261.76 — were properly 
allowed by the spécial master. 

Hardaway & Prowell's Clalm. 3. We come now to the claim of thèse par- 
ties, the only one in class 3. ïhe gênerai facts will be recalled that with the 
labor and materials supplled by thèse claimants neither one o( the original con- 
tractors bad anything to do. True, the United States made no objection, if, 
indeed, it had any Icnowledge of the transfer by Coyne to thèse claimants of 
the contract of Juue 2, 1903, and the surety company knew nothing of it until 
rather late in 1904. That contract, we think, went far beyond anything which 
we are accustomed to regard as meeting the idea of a subcontractor. The 
pénal bond we may again recall bound the surety to malie prompt payment 
to ail persons supplyiug tbe lubor or materials to the flrm of Willard & Com- 
well in tlie prosecution of the worli provided for in the contract with the 
United States. We bave construed this clause to mean any one of the firm 
of Willard & Cornwell, but it does not by any fair construction of the lan- 
guage used bind the surety to pay anything to any one else for supplies fur- 
nished to themselves by themselves. ïhis particular claim, if the auomaly is 
possible, is one due to Hardaway & Prowell trom themselves. If any one 
contracted with respect to the items thereof, it was those parties with them- 
selves, and we thinlî it certainly does not come witbin the stipulation of the 
bond. Tlie materials and tbe labor thus supplied, even if used upon the work, 
were not in any fair sensé supplied to Willard & Cornwell, or to cither mem- 
ber of tliut firm, but were altogetber supplied to entirely outside parties by 
tbose outside parties themselves. To the certain knowledge of Hardaway & 
Prowell every remuant of coutrol over the matter had been thrown off by every 
member of the flrm of Willard & Cornwell. 

The contract of June 2, 1903, per se, conveyed to Hardaway & Prowell full 
information that ail of the members of the flrm of Willard & Cornwell, in- 
cluding Joseph Coyne, had suecessively abdicated tbeir duties under their cou- 
tract with the United States, and had turned them over to thèse claimants. At 
this point, if Hardaway & Prowell did not lînow of the existence of tbe pénal 
bond, of course, tbey did not contract with any reliance upon it. On the con- 
trary, if tbey did know of the bond, good faith and every applicable équitable 
(îonsidenition denianded that full notice of the proposed change in the situa- 
tion should be given the surety — a party most vitall.y and obviously interested 
— to the end tliat it migbt hâve the opportunity to agrée or to objeet to this 
most important change, and take steps to proteot itself. Failing to do this, 
the claimants put themselves in an attitude wholly inconsistent with a just 
right to claim against the surety, who had been ignored and disregarded at 
tbe outset. However, the rights of the surety in this case do not dépend 
upon Hardaway & Prowell's knowledge or their lack of knowledge of the 
pénal bond, and, whether .they in fact knew of it or not, the surety, before it 
could be bound, was entitled to know of the new contract, and to hâve an op- 
portunity to accept or re.iect the new arrangement, if it was thereby intended 
that the surety should come under any obligations respecting that new con- 
tract, This right of the suretj' neeessarily resulted from the radieally changed 
situation and the new contract on its face and ultimately under its practical 
workings showed how immensely and recklessly was increased the oost of the 
work and the risk of the surety. Tt cannot be that a right to make a new 
contract existed whereby the most lieentious expenditures could be made and 
a commission thereon chargea to the surety without giving it any opportunity 
or chance to participate in the making of such an agreement. In short, the 
surety was not a party to this contract. 

Without going at much lengtb into authorities upon gênerai principles of 
law, which in the main are elementary, we may observe that in United States 
V. Freel, 186 U. S. 300, 22 Sup. Ct. 87.5, 46 L. Ed. 1177, it was held that the 
obligation of a surety does not extend beyond the terms of bis undertaking, 
and when this undertaking is to secure the performance of an existing (rontract. 
If any change is made in the requirements of such contracts in matters of 
substance without bis consent, bis liability is extinguished. M'hile in that 
case the contract was changed by the principal parties to it, it cannot fall to 
150 F.— 31 
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bjpi'noticed thnt in the ease'before uS there was in fnct a change of themost 
subs'tantial charactèr trom the situation conteiiiiJlated by the parties when 
tbe-pèïial bond was executed. 

In the opening sentence in its opinion in United States v. Allsbury, 4 Wall.- 
(U. S.) 188, 18 L. Ed. 321, the S-iiprenie Court said : "It is umiecessaiy to 
refer t» authorities to show that the linbility of the surety cannot exrceed that 
of hls principal." In tho case ■before xis no niember of the lirm of Willard & 
Cornwell is in anywiso bouiid to Hardaway & 'Prowel! for any part of the de- 
mand elaimed, and yet it is soiiglit to hold the surety on the ptînal bond for 
this claim, although the principals ou that bond are manifestly net bound for 
it, and who, if ever bound. were- releascd by the contract itself. Not oiily is 
the principal in the boivd released from liability for this claim, if any liability 
ever existed under the contract of .Tinie 2. 1 !_)():!, but the contention liere \\onld 
extértd the liability of the suretj' entirely beyond any ])ossible liabiiity of bis 
principal, thus in effeet making the surety the principal and the only debtor 
to Hardaway & Trowell. 

Upoil thèse grounds it will rcqulre a more liccntious construction of the 
pénal bond executed in this case than I ani willing to ,aive to it to hold an out- 
slde party liable for the debt thèse clai]uants owe thoniseiA'es for the lalwr 
and material supplied to theniselves in a venture in which they eiubarked with 
the expectation of niaking a profit for tliemselves, and for that puri)oso nlonc. 
It seem» to me clear that tlie surety in the pénal bond never agreed that that 
lirofit, if any, should be made ont of it, nor that any loss \Yould be paid by it. 
and. while in an appropriate case we niigbt fairly construe tbe iiond to in- 
<'lude a subcontractor in the projier sensé of that terin as having been originally 
within the contemplation of the ]iarties, we cannot imagine that sucli an ar- 
rangement as that made between the parties to tbe contract of .lune 2. 190;î. 
was within the contemiilation of the surety wlien it signed the iienal )>ond. 
It may \>e proper to say that probably no court bas more often remiuded 
the bar that gênerai expressions in an opinion of the court must hv limited to 
the case in hand than bas the Suprême (^ourt of the United St;ites, and I 
see nothing in the facts in the case of tlie United States y. American Snroly Co. 
which seems to me fairly to eonti-ol this phase of this case. But 1 do note 
in the opinion in that case a suggestion that upon the facts there sliown the 
court could not see how tbe surety on tlie bond could be iu.iured. That re- 
mark certainly could not be applied to this case, for, if this surety was ever 
thought of before the ultimate losses developed (which may well be doubtod), 
there was the most reckless disregard of its interests and riglits in the premi- 
ses, and ail. too, witbout the sligiitest notice to the surety of what was 
going on. This gênerai fact shines through the contract of .lune 2. 190.S. It 
shows through the obviously extravagant oxpenditurcs of the elaimants and 
probably in other ways apparent upon the record. W(> hold, therefore (l) that 
this claim does not come within the pénal bond at ail : (2) that the contract 
and what was donc under it greatly changed and increased the actual risk 
of the suretj' if in any other view of the case it was bound for wiiat thèse 
elaimants did after June 2. 1003; (3) the principals in the pénal bond were 
never botmd for this claim; and (4) the claim is not, in niany respects, satis- 
faetorily proved. But. even'if some or ail of the labor and materials elaimed 
to hâve been sunplied were put info the lock and dam, they w-ere not supplied 
to the firm of Willard & Cornwell, nor to any meuiber of that flrm, for that 
puriwse. as provided for in the pénal bond, but were suiipMed to Hardaway & 
Prowell by theniselves under their contract of .Tune 2, 1003 — a very dif- 
férent proposition. To enforce the latter against the coinplainant as iiiough 
it M-ere a party thereto or had notice tliereof wouid be to place tlie complaiii- 
ant at the inerey of parties it had never heard of under a contract it had never 
seen, as to priées and quantity of labor and materials. and without tlie curl) 
that would always bave been présent in the sensé that claimarits owii hiter- 
ests and their profits depeiided unoii economy and good nianiigtniient, and not 
even in iiai"t upon large expendititres ujmn which a commission was to hc paid. 
Indeed. there were at least four concurrent conditions upon wliicb the lia- 
bility of the surety of tbe jienal bond w.as made to dépend by tbe agreement 
Of tiie p.ai'ties. They were d) that tbe labor and materials should iie snp- 
lMied;'(2) that tliey should be suppljéd to Willard & Cornwell; (3) that the 
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labor and materials so supplied should be used in the work ou the lock and. 
dam ; and (4) that payment therefor bad not been made by Willard & Cornwell. 
Ail thèse must concur. If eitber was wanting, the surety did not agrée to 
be bound. It is entirely clear that one of the express and most materlal 
conditions is absent, to wit, the second one just uamed, and we are not at 
liberty to supply it. And it may be repeated that this increase of the surety's 
risk was clearly outslde of any reasonabie contemplation of the parties to the 
pénal bond. 

I might Write more in détail, but this gênerai statement will indicate the 
grounds upon which I will sustain ail of the claimant's exceptions to the claim 
of Hardaway & Prowell. And the same disposition may be made of their owu 
exceptions to the ruling of the spécial master upon their claim. 

The fuud in court: This fund, as before indicated, is .$8.170.75. It is made 
up of certain percentages withheld by the government from tinie to time out 
of what would otherwise bave been due under the eontract. It appears from 
the record that the whole sum was reserved upon the estimâtes for work done 
previous to .lune 2, 1903, and consequently the surety is entitled to the full 
beneflt of this fund, though Ilardaway & Prowell, in my judgmeut, would 
bave been entitled to any réservation in respect to the work done after June 
2, 1903. Section 3468, Revised Statutes of the United States, respecting the 
rlghts of sureties, may also supr>ort this conclusion of the court, even if the 
facts In the record do not otlierwise make it clear. 

Conclusion: It results that the complainant is liable for ?13,2ril.7f> on the 
claims of classes 1 and 2. This sum includes, of course, the .$8,176.7,5, th<? 
fund in court. The différence, namely, !j!5,08."i.01, and the costs of this action, 
should be paid into the court by it. 

Costs: The agreed order of Novemher 8. 1904, seems to take care of ail 
questions of costs, but if not, they may be provided for when tlie jndginent 
is prepared. An allowance to the spécial master for his services should be 
made, and it should include whatever may be proper to cover expenditures 
for sténographie work. Counsel may prépare and ijresent a judgmeut. 
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SAMK V. OAMPIOX MINING & TRADmc CO. 

(Circuit Court of Appeals. Ninth Circuit. February 4, 1907.) 

No. 1,2.j4. 

1. Appkai. and Eeror— Appeal.\ble Okder— JIatters FiNALLY DiSPosED or. 

Where property rlghts not orlginally involved in a suit were subsequent- 
ly brought in by amended pleadings filed by stipulation aud determined 
by the decree, an order setting nside sueh deeree and striking the amend- 
ed pleadings from the files is a final disposition of the case as to the mat- 
ters set up therein, and is a])pealable. 

2. JuDGMENT— Vacation Durixg Teem— DisoHETroN of Court. 

A court bas power duriug the tcrm at which a decree is entered to set 
the same aside on motion, provided the facts are such as to justify tlie 
action in the exercise of a judicial discrétion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. SO, Judgmeut, § GG7.1 

3. Attor.ney and Oi.test— Scope of Attorney's AuTiioKiTY— Compromise asb 

Settlement. 

An attorney at law by virtue of a gênerai retainer acquires no authority 
to inject into a suit against his client property in no way involved in or 
conneç-ted with it, and then consent to a disposition of that property by 
a compromise deci'ee. . . 

4. .TuDaME>'T— Vacation Durixo Tesm— Compromise by Attorney. 

Défendant, an Illinois corporation, owiied or claimed valuable water 
rights in différent streams in Alaska. Complainant brought suit in Alaska 
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agalnst défendant to détermine their priority of right witli respect to the 
waters of one of siieh streains. Tlie cause was tried and submitted 
to the court, af ter wliich one of the two attorneys represeuting défendant 
left Alaska ; the other and the secretary of défendant remainlng there. 
Subsequently, and before the case had been deeided, such remaining at- 
toruey arranged a compromise and settlement with complainant pursuant 
to which amended pleadings were filed by stipulation, and dcfendaut's 
rights in the waters of other streams were brought Into the case and ad- 
judlcated by a consent decree which provided that the waters of ail should 
be brought together and gave complainant a priority of rlght in the same 
after they were united. Défendant had no knowledge of such proposed 
settlement, nor was it assented to by its secretary, who, in fact, liad no 
authority to dispose of any of the coiporation's property. lield, that It 
was wlthin the discrétion of the court on motion of défendant filed at the 
same term. and, svich facts being shown, to vacate the decree and strike 
from the files the amended pleadings filed after the original submission. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

On return to alternative writ of certiorari and on appeal. 

Thèse proeeedlngs eonsist of an appeal from an order of the District Court 
of Alaska, Second Division, vaeating a decree theretofore eutered by it in the 
case, and striking from its files certain amendatory and supplemental pleadings, 
and resubmitting the case for final décision, and a writ of certiorari sought 
and obtained from this court to review the action of the trial court in enter- 
ing the order from which the appeal is taken. They involve a considération 
of the same facts, were argued and submitted together, upon substantially the 
same record, and seek the same relief, namely, the annulment of the order 
from which the appeal Is prosecuted. The record shows that the Miocène Ditch 
Company commenced suit on the 8th day of August, 1904, in the District Court 
of Alaska, Second Division, against T. A. Campion and tlie Campion Mining & 
Trading Company to quiet its alleged title to 2.100 miners' inches of the waters 
of Nome river, to be diverted at its intake on Nome river about 500 feet below, 
the mouth of Buffalo creek, and to enjoin the défendants to that suit from di- 
verting from that creek any wator that would reduce the waters talven by the 
plaintiff at its intake on Nome river to less tlian 2,100 miners' inclies. The 
défendant Campion answered the coniplaint, disclaiming any right to the wa- 
ters of Buffalo creek, but the défendant Campion Jlinlng & Trading Company, 
by its answer, asserted a right by prior appropriation to the waters of Buf- 
falo creek, and also set up against the plaintiff to the suit an ostoppel on its 
part to claim any adverse rights to the waters of that creek. The attorneys 
for the plaintiff in that suit were W. H. Metson and Ira D. Orton, and the 
attorneys for the Campion Mining & Trading Coraiiany were William A. Gil- 
more and Dudley Du Bose. On the 11 th of July, 1905. the plaintiff flied a 
supplemental complaint, in which it set up that since the commencement of 
the action, and from and including the 8th day of August, 1904, to and in- 
cluding September ,S0, 1904. the défendant Campion Mining & Trading Com- 
pany diverted from Buffalo creelî. at a point above the dam and intake of the 
plaintiff's Nome river ditch, certain specifled quantifies of water, to the plain- 
tiff's damage in the smn of .$48.478.50, which allégations. exce)it those char- 
ging the défendant with the diversion of the waters of Buffalo creek, were 
denied by the défendant company in its answer to the supplemental complaint. 
The issues made by the pleadings thus stated came on for trial before the court 
below. and upon the conclusion of the trial were submitted to the court on 
July 12, 1905, for décision. 

The record shows that on the 25th of July, 1905, and while the cause stood 
submitted to the court for décision, the following stipulation was presented 
to and filed in the court below, upon which stipulation the order apponded 
thereto was made: 

"It is hereby stipulated and agreed that the complaint of the plaintiff on file 
in the above-entitled action may be amended, and the same is hereby amended 
by adding thereto, after paragraph X thereof, the following allégations, the 
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s;iine being as ami for second and third separate and distinct causes of action, 
to wit: 

"XI. The plaiutilt lierein couiplains of tlie défendant tlie Cainpion Mining 
& Trading Conii)an.v, and for cause of action allèges: (.1) Tliat it is now, 
luid lias been for a long tiine prior bereto, tlie owiier of and in tlie possession 
of, and entitled to tbe possession of, certain water locations and water rigbts, 
situated on tbe (Jrand ("entrai river, in tbe Kougarok niiniug district, district 
of Alaska, to tbe anionnt of ^>,()W niiners' in<-bes tbereof, and is tbe owner 
of tbe waters of said (Jrand Central river to tlie extent of said ri,0(K) inches. 
(2) Tbat said plaintiff is also tbe owuer and in tbe possession and entitled to 
tbe possession of certain rigbts of way connec'ted witli said 5,000 niiners' inclies 
of water aforesaid, for tbe delivery of said waters in Nome river, above tbe 
présent intake of said plaintiffs ditcli on said Nome river, i^ii Tbat tbe said 
défendant dénies tbe rigbt and title of tbe plaintiff of, in, and to tbe s,-iid 
water, water locations, water riglits, and rigbts of wa.y. and claiins tbe sanie 
adversely to said plaintiff, but tbat tbe s,-iid daim of tbe said ael'cndant is witb- 
out rigbt. 

"XII, Tbat for a tbird, sejiarate, and distinct cnuse of action plaintiff al- 
lèges : Tbat it is now, and bas been for a long tiine prior liereto, tbe owner of, 
and in tbe possession and entitled to tbe possession of. certain water locations 
and water rigbts, sitnated on David creek, in tbe (,"ape Nome niining and 
recording district, district of Alaska, to tbe amount of 1,000 niiners' incbes 
tbereof, and is tbe owner of tbe waters of said David creelî to tbe extent of 
said 1,000 niiners' incbes. i2) Tbat said plaintiff is also tbe owner and in tbe 
])ossession and entitled to tbe possession of certain rigbts of way connectée! 
\-sith said 1.000 niiners' inches of water aforesaid. for tbe delivei-y of said 
waters in Nome river, àbove tbe iircsent intake of said plaintiff's ditch on 
said Nome river. (3) Tbat tin- siiid défendant dénies tbe rigbt and title of 
tbe plaintiff of, in, and to tbe said water, water locations, water rigbts, and 
rights of way, and claims tbe same adversely to said plaintiff, but tbat tbe 
said claini of tbe said défendant is witbout rigbt. And tbat tbe prayer of 
said complaint may be amended by adding tliereto tbe following : Tbat tbe 
rigbt, title, and interest of tbe said plaintiff' of, in, and to tbe waters of tbe 
Grand Central river in tbe Kcmgarok niining district, and David creek, in 
tbe Cape Nome niining and recording district, district of Alaska, and of tbe 
rigbts of way conuected tberewitb, and tbe jiossession tbereof, be quieted as 
against tbe claiins of tbe said défendant, and tbat tbe said défendant be en- 
joined and debarred from ever asserting aiiy rigbt, title, or intei'est tberein, 
or to any part tbereof. or to tbe iiossession tbereof adversely to tbe jilaintiff ; 
and for sncli otber and furtber relief as to tbe court may seein just and équi- 
table in tbe premises. 

"Duted at Nome, Alaska, tbis 24tli day of .Tnly. lOO-'i. 

"W. II. Metsoii, 
"Albert Fink, 
"S. D. AVoods, 

"j. K. ^^'oods, 

"Attorneys for Plaintiff. 
"J. II. Tarn, of Counsol. 

"W. A. Gibnore, 
"l)\ldley Du P.ose. 
".Sttorni-ys for Dcfiindant Camiiion ilining & Trading Co. 
"Tbe vérification of tbe above l'.nd foregoing stipulation is bereby e.xiiressly 
waived. 

"Dated, Nome, Alaska, July 24, 100.'). 

"W. \. Cilmore. 
"Dndley Du Pose, 
".Vttorneys for Défendant Camiiion Jlining & Trading Cn. 
"It is bereby ordered tbat tbe plaintiffs' complaint be amended as above 
stipulated. 
"Dated July 25, 1905. 

"Alfred S. Moore, Judge District Ct., 

"Dist. of Alaska, Second Division." 
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The record further shows that on the same day this answer to tbe amend- 
ment of the eomplaint was flled : 

"Answer to Amendment of Complaint. 

"Cornes now the défendant the Campion Mhihig & Trading Company In the 
above-entitled action, and for answer to the auiendnient of the complaint of the 
plaintifC on file herein allèges and dénies as follows, to wit : (1) Dénies that 
the plaintifC is the owner or in possession, or eutitled to the possession, of any 
of the waters of said Grand Central river, or of said David creek, or of any 
rlghts of way connected therewith. On the contrary, défendant allèges that 
it is the owner of, in the possession of, and entitled to the possession of, the 
said waters and water rights, locations, and rights of way connected there- 
with, and that the claim of the said défendant is uot without right, but that 
the same is founded upon a prior location and appropriation of the said waters, 
and the whole thereof, duly and regularly made according to law, and the cus- 
toms of miners, in the Ivougarok niining district, district of Alaska. For a 
further separate and affirmative answer to said amendment to the eomplaint 

of plaintifC filed herein, said défendant allèges: That on or about the — 

day of , 1903, a contract was made and entered Into by and between 

the Campion Mining & Trading Oompauy, T. A. Campion, and the Miocène 
Ditch Company, being the parties plaintifC and défendant herein, which said 
contract is in the words and figures as follows, to wit: 

" 'Whereas the Campion Mining & Trading Company and T. A. Campion 
claim certain water rights on what is known as "David Creek" and the Grand 
Central river ; and whereas, the Miocène Ditch Company also claim certain 
water rights on Grand Central river and Met«nnan creek and David creek ; 
and whereas, the said Campion Mining & Trading Company and the said T. 
A. Campion hâve given rights of way to said Miocène Ditch Company, and do 
hereby give, grant and convey rights of way to said Miocène Ditch Company, 
for the purpose of building a ditch or ditches from Nome river to Grand Cen- 
tral river and from Nome river to David creek and beyond, and for flumes, 
pipes, wastegates, incidental to said ditch rights, and with the rlght to enter 
upon and excavate said ditch and ditches and to place said pipes, flumes and 
other incidents in position and keep the same in repair, said rights of way 
and rights to excavate covering as large a capacity as the said Miocène Ditch 
Company may détermine, to carry through said ditches and pipe incident: 
Now, therefore, it is agreed that if the said Jliocene Ditch Company does build 
and complète said extension that when it does so build and complète the same, 
that it, the said Miocène Ditch Company sball build, excavate and construet a 
ditch, pipe, flume and incidents of such a large capacity as will carry, free of 
charge, for said Campion Mining & Trading Company and said T. A. Cam- 
pion .iointly from twelve hundred two thousand iuches of water, measured 
inider four-inch pressure of the water and water rights owned, controlled, 
and furuislied by said Campion Mining & Trading Company and T. A. Cam- 
pion and aloiig the Une of said ditch, flume, and pipe as laid, exeavated, and 
constrncted by it, said Jlioeene Ditch Company, betwoeii said Nome river and 
said David creelc and said Nome river and Grand Central river, ail in tlie 
Nome reeording district, district of Alaska, ail the said water to be used by 
said Campion and said Cam]jiou ^Mhiing ,& Trading Company exclusively by 
them, or eitlier of them upon the nûning locations and mining property now 
owned and lield by them, or either of them along said Nome river and the 
creeks tributary thereof above llobson creek. The said water to go to said 
Campion and said Cam|)ion Mining & Trading Company is not to be let, 
l'arnied ont, sold, or incumbered in any way for any other purpose than for 
use upon their own mining properties and locations, or either of them, and the 
water carried and conveyed in said dilch to be delivered to said Campion Jlin- 
ing & Trading Company and said T. A. Campion, in no event, at no tinie, to 
exceed one-Iialf of the water put therein or caused to be i)ut therein by said 
mining and trading company or said Campion; the other one-half is to be the 
soie and exclusive property of said Miocène Ditch Company, 

'■" 'In wituess whereof the said i^arties hereto hâve hereunto set their hands 
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and caused their corporated namos and individual names to bc hereunto sub-- 
scribed tliis lOtb day of August, 1903. ' 



'Signcd, soalod. nnd dolivered in tlie présence of : 



"Whoi-eforo tlio said défendant Campion Mining & Trading Company prays 
tliat tlie said cause of action set fortli in said aiiiendniont to said plaintifC's) 
coniplaint on file lierein bo disniissed, and for its costs of sxiit. 

"W. A. Gllinorc. 
"Dudlcy 7)n Bosp, 
"Attorneys for said Défendant Campion Mining & Trailing Company. 
"Tlie vérification of tlie forcgoing answcr is liereliy ospueially waived. 
"IJatcd Xome, Alaska, July 24, 1905. 

"W. JI. Metson, 
"Ira 1). Orton, 
"S. D. Woods, 
".T. K. Wood, 
"Albert Fink. 

"Attorneys for the riaintiff." 

On the same day, to wit, ,Tuly 25. 3905, tlie action was dismissed as to the 
défendant T. A. Camiiion, on motion of the attorneys for the plaintifC. and on 
the same day, to wit. .Tnly 25, 1<K)5. the rdaintiff tiled the following reply to the 
answer of the défendant Cann)ion Mining & Trading Company, to wit: 

"Reply. 
"Cornes now tlie i)laintiff in tlic above-entitled action, and for reply unto the 
answer of the said défendant Campion Miniug & Trading Comiiany, a corpora- 
tion, dénies aud allèges as follows, to wit ; (l) Dénies ail and singular each 
and every allégation contained in paragraph 1 of said answer wherein it is al- 
leged that the said défendant is the owner of, in the possession of, and en- 
titled to the possession of the said water, water rights, locations, and rights 
oî way connected therewith; that the claim of said défendant is not without 
right, but that the Siune is founded upon a prlor location and appropriation of 
said waters and the whole thereof, duly and regularly made according to law, 
and the customs of the miuers, in the Kougarok mining and recording dis- 
trict of Alaska. (2) Admits that the said contract set torth in said answer 
was made and enterod into as alleged in said answer, but that the same was 
made and entered into upon the représentations made to said plaintifï by the 
said Campion Mining & Trading Company and the said T. A. Campion, that 
they owned certain water rights on what is knowu as 'David creek,' and the 
(Jrand Central river, and that said contract was entered into upon the belief 
upon the part of said plaintift' that the said water rights so represented be- 
longed to and were owned by the Campion Miniug & Trading Company and 
the said T. A. Campion; but that since the said exécution of said contract the 
said plaintifC has ascertained that said défendants abovc mentioned did not 
at said time own any of said waters, water rights, or locations, and do not 
now own the said waters, water rights, or locations, and tliat by reason of 
that fact it will be impossible, on the part of said plaintiff, to earry out and 
keep the ternis and conditions of said contract. Plaintiff further allèges that 
it intends to, aud has made arrangements to, build and construct ditches, 
eanals, tiumes, and pirie linea from the said Grand Central river and from said 
David creek to condiict and carry the waters thereon located, owned, and ap- 
propriated by it to Nome river and abovo its intake thereon, and that it will 
be inéquitable to allow said défendants to hâve or participate in anj right 
in said waters as in said contract agreed, or to be allowed to take any of said 
waters carried through said ditches, acxueducts, or pipe Unes, as provided 
in said contract, unlcss said défendants lie conipelled by a decree of this 
honorable court to pay the equal one-half of ail costs aïid expenses of tlie 
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building, construction, and maintenance of said ditches, canals, aqueducts, and 
pipe lines ; and tliat it be furtlier deereed tliat said défendants be enjoined 
from using said ditcbes, canals, aqueducts, and pipe Hues, or the water car- 
ried from tbe said Grand Central river and David ereeli, in any way wbatso- 
ever, uniess tbcy sball first advance the equal one-baif, as soon as estimated, 
of ail costs of construction and maintenance tbereof. Wlierefore, said plain- 
tiïC prays, in addition to the prayer of its amended coniplaint, that in tbe do- 
cree to be entered in the above-entitled action it be ]irovi(led that the said 
défendants be enjoined from using the said ditclies, flumes, aqueducts, and 
pipe lines above mentioned and set forth, except upon tlie conditions nien- 
tioned and set forth. and for such otber and furthor judgment, order, and 
decree as to the court may seom just and equitai)ie, Ijesides its costs of suit. 

"W. II. iletson, 
"Albert l'iulî, 
"Ira D. Orton, 
"S. D. Woods, 
"J. K. Wood, 

"Attorueys for Plaintiff. 
".T. II. Tam, of Oouiisel. 

"Tbe vérification of tlie above and foregoing reply Is horeby es^jecially waiv- 
ed and service admittod. 

"Dated Juiy 24, VMô, Nome, Aias!<a. 

"W. A. Gilnioro. 
"Dudlpy Du Bose, 

"Attorueys for Said Défendants." 

On tbe next day, to wit, .Tnly 2n. 1005. there was filcd in the cause the 
following findings of fact, and conclusions of law : 

"The above-entitled action having been tried at tlio last spécial terni of tlie 
above-entitled court, tbe parties thereto appearing by tlieir respective attor- 
ueys, said cause having been subniitted for décision, and afterwnrds, during 
the présent spécial terni of said court, which was conimeuced on the 17th day 
of July, 1005, and is still in session, by stipulation of the parties bereto, cer- 
tain amendments to tbe pleadiugs liaving been made. and said cause reopened 
for furtber testimony and the saine baving been resubniittcd for décision, ami 
tbe court, being now fully advised, flnds the following facts: (D Tliat para- 
.grajjbs ], 2, .?, 4, 5, (i, 7, !), and 10 of plaintiff's couii)laint are tnie. and were 
true at tbe time of tbe commencement of tbis action. (2) That ail tlie alléga- 
tions of paragraphs 2. 3. 4, 5, 9, 10. HH. 1(i. and 18 of tlie lirst atlirmative dé- 
fense to plaintiff's coniplaint, contained in the second amended auswer of tbe 
défendant Oampion Mining & Trading C^ompanv, are true, and were true at tlie 
time of tbe commencement of tins action. (.'!) Tiiat ail of the allégations of 
paragraplis G, 7, 8, 11, 14, 15, 17, and 10 of tbe lii'st atfirmative défense to 
plaintiff's coniplaint, set forth in the second amended answer of the défend- 
ant Canqiion Mining & Trading Company, are untrue, and were untrue at the 
time of tbe commencement of tbis action, and the flliug of said second amended 
answer. (4) That, as to tbe allégations of paragraph 7 of said first afiirniative 
défense cwntained in said second amended answer, the court flnds tliat tbe lo- 
cators of said placer mining claini did, in form, transfer and convey said 
placer mining claims in said tirst affirmative défense mentioned, but did not 
thereby transfer and convey to tbe défendant any of the watcrs or water rights 
of said BufCalo creek. (5) That ail of the allégations of paragraiilis 1, 2, ;>, 
and 4 of tbe furtber second and afBrmative défense to plaintiff's c<Mn]ilaint. 
contained in the second amended answer of tbe (Janqnon Jlining & Trading 
Company, are true. ((!) That ail the allégations of paragraphs 5, (!, 7. 8. and 
9 of said furtber, second, and atlirmative défense to plaintiff's compiaiut, 
contained in Camiiion Mining & Trading Company's secmul amended ans\rer 
to the plaintiff's coniplaint, are untrue. and were untrue at the time of tlie 
commencement of tbis action and tbe filing of said second amended answer, 
except that the défendant Canipion Mining & Trading Compan.y is now tlio 
«wner. b.v location, apiiropriation, diversion, and use, of ail tbe waters of 
said Bnlîalo creek, sub.iect to the prier riglit and ownersbip of the i)laintiff 
in tbe waters of Nome river, to the extcnt of 2,100 mincrs' incbes (2,.520 cubic 
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feet per minute), to be divertod by plaintiff at its intake on Nome river at a 
point mentioned in tbe plaintiff's complaint. (7) l'iiat ail the allégations of 
paragraph 1 of tlie further, tliird, and affirmative défense to the plaintifPs 
complaint, contained in the second amended answer of the détendant Campion 
Mining & Trading Company to the plaintifE's complaint, are true, and were 
true at the time of the commencement of this action and at the time of the 
filing of said second amended answer. (8) That ail et the allégations of para- 
graphs 5, 6, and 7 of the further, third, and affirmative défense to plaintiff's 
complaint, contained in the second amended answer of the défendant Campion 
Mining & Trading Company to plaintiff's complaint, are untrue, and were un- 
true at the time of the commencement of this action, and at the time of the 
filing of said second amended answer, except that the défendant Campion 
Mining & Trading Company Is and was at the time of the commencement et 
this action the owner of ail the waters of Buffialo creek, subject, however, to 
the prior right and ownership of the plaintiff to the waters of Nome river 
to tlie extent of 2,100 miners' inches (2,n20 eubic feet per minute), to be di- 
verted from said Nome river at plaintiff's intake thereon at the point in plain- 
tiff's complaint described. (91 The court further flnds that the said plain- 
tiff. the Miocène Ditch Company, a corporation, and the said défendant the 
Campion Mining & Trading Company, a corporation, are the owners of, in the 
possession of, and entitled to the possession of ail the waters and water rights 
sitnated on the Grand Central river, in the Kougarok recordlng district, dis- 
trict oï Alaska, to the extent of 5,000 miners' inches thereof, except that when 
the said waters are earried from the said Grand Central river and to and into 
Nome river, or its tributaries, above the présent intake of the Miocène Ditch 
Company on said Xonie river, the said Jlîocene r»itch Company shall be en- 
titled to ail the waters of said Grand Central river at said intake, until' it 
shall hâve received, at said intake, from the mingling of tlie natural flow of 
said Nome river, and its tributaries, and the said diversion from said Grand 
Central river and its tributaries, and the diversion hereinafter mentioned 
from David creek, the amount of 2,100 miners' inches, to wbieh said 2,100 
miners' inches of water the said Jliocene Ditch Company, the plaintiff here- 
in, has a firsT, prior, and exclusive right and use at ail times, in which event 
said Campion Mining & Trading Company shall be entitled to tbe second 
2,100 miners' inches of said combined waters. (10) That ail of tbe alléga- 
tions of the second subdivision of paragraph 11 of the amcndnient to plain- 
tiff's complaint lierein are true. (11) That tlie said plaintiff is now, and has 
been for a long time prior liereto, the owner ot, in the possession of, and en- 
titled to tbe possession of ail tbe waters iu and ail of tlie waters, locations, 
and water rights situated on David creek, in tlie Cape Nome mining and re- 
cordlng district, district of Alaska, to the amount of 1,000 miners' inches 
thereof, and is the owner of ail the waters of said David creek, to the extent 
of said 1,000 miners' inches, except that when the said waters of said David 
creek shall hâve been diverted from said David creek and earried by ditch or 
other artiflcial means to the said Nome river, above the said Miocène Ditch 
Company's présent intake on said Nome river, and mingled with the natural 
flow of the said Nome river and with the waters of the said Grand Central 
river, delivered into Nome river above said Miocène intake by the plaintiff' 
or the défendant, and ail said mingled waters shall exeeed the amount of 2,- 
lOO miners' inches of water, then the défendant shall bave the right to the 
second 2,100 miners' inches of said comi)ined waters. (12) That ail the allé- 
gations in subdivision 2 in paragraph 12 of tbe aniendment to plaintiff's com- 
plaint herein are true. (13) That after the said plaintiff. Miocène Ditch Com- 
pany, shall be receiving at ail times 2,100 miners' inches of water at the prés- 
ent intake on Nome river of its ditch from Nome river to Glacier creek and 
Anvil creek, of the combined waters resulting from the natural flow in said 
Nome river, and its tributaries above said intake, and from ail the waters 
diverted by the said plaintiff and défendant, or either of them, from the said 
Grand Central river or its tributaries, and tbe said David creek, then the said 
défendant the Campion Mining & Trading Company shail be entitled to the next 
2,100 miners' Inches of water, measured at or above said intake of the Miocène 
Ditch Company on said Nome river, and that after said Miocène Ditch Com- 
pany shall be constantly receiving Its flrst 2,100 miners' inches, and the said 



490 130 FKDKRAI- KEPOriTKR. 

Campiou j\rining & Trading Coinpiju.y sball be veceiving tlie second 2,100 miners' 
iuches of said watws, tbat tbe remainder ol: said water. if any, sball bé equally 
divided between tbe said Can.ipioii ^Mining & Trading Company and the said 
Miocène Ditcb Company, at or above tbe présent intali:e of tlie Miocène Ditcb 
Company on said Nome river, provided, liowever. tliat il^ tbe said Campion 
Jlining & Ti'adiiig Company slnill iiotpay. as snon us estimated and upon 
demand, one-balf of tbe tolal„cost and expense of creating and exoavatiug tlie 
ditcbes, conduits, jiipes, tiumes. and otber artiflcial means, not already con- 
.structed, of eonveying tlie water.s froni tlie said David creek to said Nome 
river, and from tbe said Grand Central river and its tributaries to tbe said 
Nome river, and one-balf of tbe cost and cxjiense of maintenance, repairs, ad- 
ditions, and betterments, tbat it, tbe said Cauipioii Mining & Trading Company, 
sball not be eutitled to receive any of tbe watt'rs diverted from said David 
Creek and said Grand Contrai river and its tributaries, or any of tbeni. Ali 
furtber and otlier tindings and ail ob.iections and exceptions to the above find- 
ings vvere by consent of oounsel on botli sides waived in open court. 

"And, as conclusions of law from tbe foregoing facts, tbe court finds tbat a 
deeree and .judgment of tbe court be entered berein as follows : (1) Tbat tbe 
plaintiff is the owner b.y prier location, appropriation, diversion, and use 
of tbe waters of Nome river, to be diverted at its intake on tbe rigbt lirait of 
said Nome rivei', about .")00 feet below tbe moutb of Buffalo creek. to tbe ex- 
tent of 2.100 miners' incbes (2.r)20 cubic feet lier minute), and tbat tbe de- 
fendant Campion Mining & Tradin.g Company bas no intei'est tberein, and 
riiat 1be plaijitiff i.s entitled to a periietual in.jnnction enjoining tbe défend- 
ant Campion ;\Iin!ng & Trading Company from diverting any of tbe said 
walers to tbe extent aforesaid from Nome river or from Bxiffalo creek. a trib- 
utary of Nome river coming in above plaintiffs said intake. (2) 'l'iiat tbe 
parties bei'eto are entitled to a judginent in relation to tbe waters of Grand 
Central river and David creek as follows: (a) Tbat wben tbe waters of tlie 
Grand Central river and its tributaries and David creek or some or any of 
tbem bave been diverlod from tbeir natural cbannel or cbannels by tbe par- 
ties liereto, or eitber of tliem. and mingled wilb tbe waters of Nome river or 
any of its tributaries above tbe présent intake of tbe ditcb of tbe iilaliUitl' 
on said Nome river, and wben tbe natural tlow of said Nome river and Irib- 
iitarles does not reacb 2.100 minei-s' incbes at any tinie. tben tbe said pluin- 
tiff sliall bave tbe first rigbt to tbe waters diverted tbereto and artificially 
placed tberein until from ail said stnirces it sball be diverting at said intake 
2,100 miners' incbes of water. (b) Tbat, wben tbe said plaintiff sball be con- 
.stantly receiving at its présent intake on Nome river tbe flrst 2,100 miners' 
incbes of water received from ail said sources aud rumiing tberein, tben 
tbe défendant Campion Jliniug & Trading Company sball from tbe surplus 
tben tbere, if any, bave tbe rigbt to tbe second 2.100 minei-s' incbes of said 
water, and tbe rigbt to divert tbe sauie ; and, slumkl tbere tben be any surplus 
over and above said 4,200 miners' incbes of water rnmiiug in said Nome river 
from ail said sources, tben tbe sauie is to be e<iually divided between said 
plaintiff and défendant; provided. bowever, tbat sliould tbe said Campion 
Mining & Trading Company not pay. or cause (o be paid, to plaintiff, as soon 
as estimated, and upon demand. tbe full one-balf of ail of tbe costs and ex- 
penses of excavating and creating ail tbe necessary conduits, ditcbes, pipes, and 
flnme^' for carrying said water, and tliereafter maintaiuing tbe saine, and bet- 
terments aud additions to tbe same, tben défendant Campion Mining & Trad- 
ing Company sball not be eutitled to divert and use any of said waters taken 
from said David creek and (irand Central river or any of tbe tributaries tbere- 
of. Tbat neitber tlie plaintiff nor tbe défendant ai-e entitled to any costs 
berein. Det judgment be entered aecordingly. 

"Alfred S. Mo<irt', ,Tudge of tbe U. S. Dlstriet Court, 

"District of Alaska, Second Division." 

On tlie same day, to wit, ,Tuly 20, ]!X),"), tbls decree was flled and entered: 

"Decree. 

"The above-entitled cause having been regularly tried before tbe court sit- 
ting without a .1ury, and tbe court baving reiidered its, décision in writing con- 
tainiug its tindings ot fact and conclusions of law, now, tberefore, by virtue 



MIOCENE DITCH CO. V. MOORE. 491 

of fhe law and the premises, it is by the court coiisidered, ordered, and ad- 
judged, as follows: First. ïhat the plaintilï is tlie owner by prior location, 
appropriation, diversion, and use of tlie waters of Nome river, to be diverted 
at its intalie on the riglit limit of said Nome river, about 500 feet below the 
mouth of BufCalo creolî, to the extent of 2,100 miners' inches (2,520 cubic feet 
per minute), and that the défendant, Campion Mining & Trading Company, bas 
no right, title, or interest in said prior appropriation of said 2,100 inches 
or plaintiff's ovrnership thereof, also that tlîe défendant Campion Mining & 
Trading Company be, and it is hère, perpetually enjoined and restrained from 
diverting any of the said waters to the extent aforesaid from Nome river or 
from Buffalo creelc. a tributory of Nome river, coming in above plaintiff's said 
intake. Second. That when the waters of the Grand Central river aud its 
tributaries and David creek or some or any of them bave beeu diverted from 
their natural chaunel or channels by the parties hereto or eitlier of them, 
and mingled with the waters of Nome river, or any of its tributaries, above 
the présent intake of the ditch of the plaintifC on said Nome river, and when 
the natural flow of said Nome river and tributaries does not reach 2,100 miners' 
inches at any time, then the said plaintifC shall hâve the flrst right to the wa- 
ters diverted thereto and artificially placed therein uutil from ail said sources 
it shall be diverting at said intake 2,100 miners' inches of water. That, when 
the said plaintiff shall be constantly receiving at its présent intake on Nome 
rîver the flrst 2,100 miners' inches of water received from ail said sources and 
running therein, then tho défendant Campion Mining & T>ading Company shall 
from the surplus then there, if any, hâve the right to the second 2,100 miners' 
inches of said water, and the right to divert the same, and, should there then 
be any surplus over and above said 4,200 miners' inches of water running in 
said Nome river from ail said sources, then the same is to be equally divided 
between said plaintilï and défendant ; provided, however, that should the sîiid 
Campion Mining & Trading Company not pay, or cause to be paid, to plain- 
tiff, as soon as estimated, and upon demand, the full one-half of ail of the 
i-osts and expenses of excavating aud creating ail of the neeessary conduits, 
(litches, pipes, and tînmes, not already constructed, for carrying said water 
from said Grand Central river and said David creek to said Nome river, and 
thereafter maintaining the same, and betterments and additions to the same, 
then défendant Campion Mining & Trading Company shall not be entitled to 
divert and use any of said waters taken from said David Creek and Grand 
Central river, or any of the tributaries thereof. It is further ordered and ad- 
.iudged that neither of the said parties plaintiff and défendant hâve aud re- 
cover any costs of suit incurred herein. 

"Done in open court this 26th day of July, 1905. 

"Alfred S. Moore, .Tudge of the U. S. District Court, 

"District of Alaska, Second Division." 

Before the adjournment of the tenu during which the proceedings above set 
eut occurred, to wit, on the 16th day of September, 1905, the Campion Mining 
& Trading Company, by its then attorneys, William A. Gilmore, C. S. Johnson, 
A. J. Daly, and John J. Reagan, moved the court to strike from the files the 
foregoing amendment to the complaint, the answer thereto, and the reply to 
that answer, and to set aslde and vacate the foregoing findings of fact, conclu- 
sions of law, and decree, and to restore the case to the position and condition 
it was In prior to the filing of those papers; the grounds of the motion being: 
That said so-called amended complaint of plaintiff put in issue valuable water 
rights, properties and contract rights of said Campion Mining & Trading Com- 
pany, which were not involved in said action, and which were wholly distinct 
and separate from the matters In controversy. That said amended complaint 
Interjected an entirely new and Independent cause of action into said cause, 
involving properties and rights of said défendant not in issue in this action. 
That said complaint and reply of plaintiff were allowed to be filed by the 
court under a so-called stipulation between Dudley Du Bose, one of the at- 
torneys for the défendant in said action, and the attorneys for the plaintiff, and 
that said Dudley Du Bose had no right nor authority to make such stipu- 
lation, and had no employment, control, or connection from or under défend- 
ant with respect to any of the properties or rights put in issue by said plead- 
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ings. That said so-oalled auswer was not autliorizecl by said défendant and 
was filed by tlie said Du Bose witliout its knowledge or cousent. That said so- 
called pleadings were allowed to be filed by tlie said Un liose in pnrsuance of 
a collusive agreenient and plan betweon tlie said I>u Rose and the Miocène 
Ditch Company and its attorneys, or some of tbeni, to cause the flndings of 
fact, conclusions of law, and decree to be signed by the court without the 
Knowledge, consent, or autliorization of défendant. That said plcadings pre- 
sented false and feigned issues to the court. That the flling of said iileadings 
constituted a fraud npon this court and did deceive it. That the court was 
without jurisdiction to allow said pleadhigs to be filed. That said pleadings 
and the filing thcreof constituted a fraud upon said défendant, and the sanie 
were filed for the purpose of defrauding said défendant of its rights and prop- 
erties. That said findings of fact. conclusions of law. and decree were prepared 
and presented to the court by the said Du Bose and the Miocène Ditch Com- 
pany and its attorneys uuder a collusive agreenient to re])resent to the court 
that the saïue had been agreed upou and conseutod to by said défendant, and 
to hâve the same signed and entered by the court as the findings, conclusions, 
and decree of this court in this at'tion, and thereliy dpj)rive the said défend- 
ant of valuable rights and properties and conter the same ujion the plaintifC. 
That the same were so presented and such représentations niade to the court 
that by reason thereof the court was induced to sign tlie same and allow theni 
to be entered of record. That said défendant did not consent nor agrée in jiny 
nianner to said flndings, conclusions, and decre(!, nor to any settloment nor 
compromise in said action. That said Du Bose had no right, power, or author- 
ity from said défendant to settle, compromise, or to make any agreement of or 
(mneerning the property iuvolved in said action, or to compronnse, settle, or 
to do anythingin said action other tiian to try and subniit tlie same to the court 
for décision. That said Du Bose had no rigl>t nor autliority whatover to dis- 
]iose, deal, treat, or to do atiytliing whatever of and with the said property 
and rights of said défendant, wliich were put in issue by the said amended 
pleadings, and had no right to settle or comiironiise any dispute or to deal or 
to treat with any disputes of or concerning said ]n-o]icrties or property of de- 
fendant. That no stipulation betwoen the iilaiiifift' and défendant was filed in 
said action, and uo stipulation nor agreement was entered in the .lournal or 
records of said court of and concerning said findings, conclusions, and decree, 
and noue was ever made, but said findings, conclusions, and decree were caused 
to be entered by the said Du Bose and the JJiot-eue Ditch Company as if the 
<;ourt had made sucli findings, conclusions, aud decree upon the évidence in 
the case. That no testiniony was offered of or concerning the issues in said 
;aiiiended pleadings. That the testiniony and record will not support saii! 
findings, conclusions, and decree. That the court was without jurisdiction to 
make said findings, conclusions, or decree. That the det'endaut is oiititled on 
the record, évidence, aud law to a fav<n'able décision upou the original issues 
in said action. That said defeudant bas been unlawfnlly deprived of ail of 
its rights and properties originally in issue in said action. Tliat the said 
défendant bas been deprived of its rights and properties put in issue by the 
amended pleadings uulawfully and without a hearing. and witliout due process 
of law. That by said findings, conclusions, and decree said défendant lias, 
without its consent or autliority. beeii deprived of its right of appeal. That 
said findings, couclushms, aud decree were signed and entered under a mis- 
appreheusion by the court that said defeudant had consented to and authorr 
ÏKed the same to be signed and entered, wliicli misapprehension was caused by 
the misrepresentations as aforesaid to the court. That said findings, con- 
clusions, and decree constitute a fraud upon said défendant, aud were procmrcd 
fraudulently. This motion is based upou tlie attidavits tiled lierein in suiiiiort 
tliereof, and the évidence talien on the trial of said action, and the records and 
files of the same. 

Aftidavits in support of, and also in opposition to, the motion were filed by 
and on behalf of the respective parties, ail ot whicli were lieard and consid- 
ered by the court below, resulting in the entry by that court ou Scptember IG, 
1905, of an order striking from the records and flics of the court the stipulated 
pleadings, and vacatiug aud annulliug the flndings of fact, couclusious of law. 
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and deeree, and direeting a resubmission of the cause to the court for final dé- 
cision, under the pleadings existing therein on the 12th day of July, 1905. 

It is this latter order that is complained of and sought to be set aside by the 
appeal and writ of certiorari under considération. 

J. C. Campbell, W. H. Metson, John Garber, S. D. Woods, and 
Thomas H. Breeze, for appellants. 

Curtis H. Lindle}^, Chas. S. Johnson, and Jesse A. Frye, for appellee. 

Before GILBERT and RQSS, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

Objection is made on the part of the appellee and respondent to the 
right of this court to review the order in question. We hâve no doubt 
of our jurisdiction to do so. The amendment to the plaintiff's com- 
plaint brought into the controversy waters in no way embraced by the 
original complaint, and the deeree that was vacated by the order under- 
took to fix the rights of the respective parties thereto in connection with 
their respective rights to the waters covered by the original complaint. 
Therefore the order vacating and setting aside the deeree, the findings, 
conclusions of law, the amendment to the complaint, and the other 
pleadings relating thereto, upon which the deeree was based, was cer- 
tainly a final disposition of the rights of the appellant with respect to 
the waters brought into the suit by the amended pleadings, and was 
therefore appealable. The term of the court at which the deeree was 
vacated by the order in question not having then expired, there can, 
we think, be no doubt of the inhérent power of the court to set it aside 
on motion, if the facts justified such action, by which is, of course, 
meant, not the exercise of an arbitrary power, but a power based upon 
good and sufficient reason. Judicial power can never be properly exer- 
cised for the purpose of giving efîect to the arbitrary will of the judge. 
Osborn v. United States Bank, 9 Wheat. 8«(), 6 L. Ed. 204 ; Harris v. 
Harris, 31 Grat. (Va.) 15, 16 ; Isaacs v. United States, 159 U. S. 489, 
16 Sup. Ct. 51, 40 E. Ed. 239 ; United States v. Détroit (U. S.) 26 
Sup. Ct. 284, 50 L. Ed. 499 ; United States v. Rio Grande, 184 U. S. 
422, 22 Sup. Ct. 428, 46 L. Ed. 619 ; In re Neagle, 1.35 U. S. 42, 10 
Sup. Ct. 658, 34 E. Ed. 55 ; Ea Abra Silver Mining Company v. United 
States, 175 U. S. 423, 20 Sup. Ct. 168, 44 L. Ed. 223 ; Metropolitan 
V. Moore, 121 U. S. 572, 575, 7 Sup. Ct. 1334, 30 L. Ed. 1022 ; Ross 
V. Saunders, 105 Fed. 917, 45 C. C. A. 123 ; In re Curtis, 100 Fed. 
785, 41 C. C. A. 59. 

We proceed to consider whether the action of the court below in 
making the order complained of was proper in view of the circuni- 
stances of the case. The record shows that the suit had been brought by 
the appellant against the appellee and one Campion (as to whom it was 
subsequently dismissed) to establish the appellant's alleged right to 
2,100 inches, miners' measurement, of the waters of Nome river, and 
to enjoin the diversion by the appellee of any of the waters of one of 
the tributaries of that river, namely, Buffalo Creek, at a point above the 
intake of the appellant's ditch : that after issue had been joined by the 
appellant to the allégations of the complaint the action was duly tried 
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before the court below, and submîtted to it on the 12th day of July, 
1905, for final décision, the trial lasting from June 21 to July 13, 1905. 
William A. Gilmore, the original attorney for the appellee in the case, 
then left Alaska for one of the eastern states, according to the undis- 
puted showing made before the court belOAV on the hearing of the mo- 
tion to vacate the decree, leaving his associate attorney in the case, 
Dudley Du Bose, in Alaska, and also the secretary of the appellee 
which is a corporation of the state of Illinois. It is contended on be- 
half of the appellant that the decree vacated by the order complained of 
was entered by consent of the respective parties thereto, and in pur- 
suance of a compromise made by them. That a so-called compromise 
was the basis of that decree is clearly shown by the record. Those 
proceedings were commenced in the court below by the filing of an 
amendment to the complaint, an answer of the appellee thereto, and 
the reply of the appellant, ail of which were iîled on the same day, 
to wit, July 25, 1905, and ail of which appear from the record to hâve 
been prepared the day previous, the vérification of which on the part 
of the appellant appearing to hâve been waived by Du Bose, and on the 
part of the appellee by the attorneys for the appellant. By thèse plead- 
ings rights claimed by the appellee to the waters of separate and dis- 
tinct streams from either of the streams involved in the suit as tried 
and submitted, to wit, the waters of Grand Central river and David 
creek, were brought into the suit and undertaken to be disposed of, 
along with the waters of Nome river and Bufïalo creek. During ail 
of this time the appellee was a corporation of the state of Illinois, 
where its place of business was, and where resided its président and di- 
rectors. Its sole représentative in Alaska, apart from its attorney, 
Du Bose, was its secretary, Niggemeyer, whose affidavit filed in the 
court below in support of the motion to vacate the so-called compromise 
decree states in effect that he was sent by the président and board 
of directors of the appellee to Nome, Alaska, to assist the attorneys 
of the Company in trying the cause ; "but was not given any authority 
or directions to enter into any combination with other companies, or 
to make any settlement or compromise with plaintiff [to the suit], or 
to do any other act than to hâve the said cause tried and submitted 
to the court." Even if it be assumed that Niggemeyer had authority to 
inject into the suit other property of the appellee in no way connected 
with it, and to consent to a decree disposing of the appellee's rights, 
the record, we think, shows without any substantial conflict that he 
never did in fact do anything of the sort. 

Passing his affidavit, in which he distinctly dénies that he had any 
such authority, or ever claimed to hâve, and asserting that he refused 
to consent to the so-called compromise, and to any disposition of the 
appellee's rights by agreement of counsel, but, on the contrary, pro- 
tested against the proceedings and the entry of the decree of July 26, 
1905, and considering the affidavit of Du Bose introduced and relied 
on by the appellant— we think it clearly appears that Niggemeyer did 
not give his consent to the proposed compromise and disposition of the 
rights of the appellee, but, on the contrary, protested against those pro- 
ceedings and disclaimed any authority on his part to give any such 
consent. The case shov.'s that the appellee claimed rights to the waters 
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of Grand Central river and David creek, among other streams, and that 
it had done a considérable arnount of work and jncurred large expense 
towards the diversion of the vi^aters of Grand Central river and David 
creek ; yet, although the suit as originally broùght and as tried and sub- 
mitted to the court for décision embraced only the appellant's alleged 
right to 2,100 inches, miners' measurement, of the waters of Nome 
river, and the appellee's alleged right to divert certain waters of Buf- 
falo creek above the intake of the appellant's ditch, the decree which 
was entered in pursuance of the so-called compromise proceedings, not 
only in terms established the appellant's right to the first 2,100 miners' 
inches of the waters of Nome river, and perpetually enjoined the ap- 
pellee from diverting any water from Bniïalo creek above the appel- 
lant's intake that would interfère with such fixed right in the appellant, 
but further decreed : 

"That when the waters of the Grand Central river and Its tributaries and 
David creek or some or any of them hâve been diverted from tbeir natural 
channel or channels by the parties hereto [nainely, the parties to the decree], 
or either of them, and niingled with the waters of Nome river, or any of its 
tributaries, above the présent intake of the ditch of the plaintUï on said Nome 
river, and when the natural flow of said Nome river and tributaries does not 
reach 2,100 miners' inches at any time, then the said plaintifC shall hâve the 
first right to the waters diverted thereto and artificialiy placed therein until 
from ail said sources it shall be diverting at said intal^e 2.100 miners' inches 
of water ; that, when the said plaintifC shall be eonstantly receivlng at its 
présent intake on Nome river the first 2,100 miners' inches of water recelved 
from ail said sources and running therein, then the défendant Campion Min- 
ing & Trading Company shall from the surpins then there, if any, hâve the 
right to the second 2,100 miners' inches of said water, and the right to divert 
the same, and, should there then be any sui-plus over and above said 4,200 min- 
ers' inches of water running in said Nome river from ail said sources, then the 
same is to be equally divided between said plaintifî and défendant, provided, 
however, that should the said Campion Mining & Trading Company not pay, or 
cause to be paid, to plaintiff, as soon as estimated. and upon demand, the full 
one-half of ail of the costs and expenses of excavating and oreating ail of the 
neeessary conduits, ditches, pipes and flumes, not already constructed, for car- 
rying said water from said Grand Central river and said David creek to said 
Nome river, and thereafter maintaining the same, and betterments and addi- 
tions to the same, then défendant Campion Mining & Trading Company shall 
not be entitled to divert and use any of said waters taken from said David 
creek and Grand Central river, or any of the tributaries thereof." 

Surely this was a very comprehensive and sweeping disposition of 
the rights of the appellee corporation, if any it had, not only to the 
waters of Buffalo creek, but also to the separate and distinct streams, 
called "Grand Central River" and "David Creek," that were brought 
into the suit solely by means of the so-called compromise proceedings. 
Not only did Niggemeyer in his affidavit disclaim any authority to 
consent to any such disposition of the rights of the corporation of which 
he was secretary, but it appears that there was then existing an injunc- 
tion issued by one of the courts of the state of Illinois against the ap- 
pellee corporation and ail of its officers, including its secretary, pro- 
hibiting them from making any disposition of any of its property or 
assets, of the existence of which injunction Du Bose, in his affidavit, 
admits that he had actual knowledge as early as the evening of July 
24, 1905, which was previous to the fîling or présentation to the court 
of any of the so-called compromise proceedings. Du Bose, therefore, 
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not only kiiew prior to the entry of the consent decree, and prior to 
the filing of any of the papers upon which it was based, that Niggemey- 
er was enjoined by one of the courts of the state of Illinois from un- 
dertaking- to make any disposition of any of the property of the ap- 
pellee corporation, but his own svvorn statement of what occurred be- 
tween himself and Niggemeyer very clearly shows that Niggemeyer 
never gave consent to the so-called compromise proceedings, but, on 
the contrary, protested against them, and against any such disposition 
of the app'ellee's rights. 

That portion of Du Bose's affidavit is as follows : 

"About the 15th or IGtli of June, 1905 (which was about the time of the com- 
mencement of the trial of the suit in the court below), Mr. 0. A. Ferrin was 
frequently in affiant's office in regard to the merger deal eonsolidating the 
Banli of Cape Nome and the Alaslva Banlcing & Safe Deposit Company. Dur- 
ing one of thèse times afflant remarlced to Ferrln that inasmucli as he was 
such a good settler that he had better settle the Miocene-Oampion Case, as it 
woiild be very expensive to eveiy one. Ferrin said lie would talce the matter 
np with W. H. Metson, and aftorwards did se. On Friday, July 21, 1905, Fer- 
rin came to affiant's office and asl^ed hini if he would not meet W. H. Metson 
at Metson's office in Nome, at 8 :30 o'clock that eveuing, in company with said 
Ferrin. We met at that time and place and talked, over the matter until 12 :30 
o'clock that night, and flnally came to the foUowing arrangements: The Mio- 
ce>iie Ditch Company sliould hâve the first 2,100 inches of water, and the Cani- 
pion Mining & Trading Company sliould hâve the second 2,100 inches of water, 
and the balance of the water should be equally divided between the Miocène 
Ditcli Compan.v and the Campion Jlining & Trading Company; that the aitch 
to David creek should be huilt immediately, and the ditch to Grand Central 
river should be built as rapidly as possible, each party to pay half the eost of 
construction of thèse two ditches. It was contemplated at that time that this 
agreemeiit shoiild be in the form of a contract. This was the first and only 
timc^ that afîiant saw W. H. Bletson or any ofJicer or agent of the Miocène Ditch 
Company rcgarding this settlement until after the oft'er had been accepted by 
B. Niggpnieyer. At the end of the interview above referred to with W. II. 
Metson afflant told Metson and Ferrin that he would submit this proposition 
to B. Niggemeyer and Dr. Cabell Whitehead, the attorney in faet for the Sew- 
ard Ditch Company, and stated that under Dr. Whitehead's contract with the 
Campion Mining & Trading Company it could not settle this litigation without 
his consent. At that time "W. H. Metson Intended to sail on the steamship Ohio, 
which was due to sail on Monday, July 24, 1905. The next nioruing afflant tele- 
phoned to B. Niggemeyer, who was then at the U. S. roadhouse, about 25 miles 
from Nome, to come to Nome at once on important business. Niggeme.yer 
telephoued to afflant that evening that it was impossible, for him to come that 
day, but he would leave that night. On Saturday, July 22, 1905, afflant was 
unable to tell Dr. Whitehead about this matter, for the reason that he, White- 
head, was not in Nome. Afflant saw Dr. Whitehead Saturday evening and re- 
quested him to meet him at his office the next morning. 

"Sunday morning, July 23d, at about 10:30 or 11 o'clock Dr. Whitehead 
came to affiant's otTice. While afflant and Dr. Whitehead were sitting in affi- 
ant's office affiant looked ont of the window and saw Niggemeyer coming into 
town. In a few minutes Niggemeyer came into affiant's oflico. White- 
head tlieii left affiant's office, and made an appointment to meet Niggemeyer 
that evening. Affiant told Niggemeyer that there was a compromise ou l'oot ; 
but, as he had been traveling ail night, he had better go to bed and liear 
them that evening. Niggemeyer said he wanted to hear the terms tlien. as 
he could not sleep without knowing what they were. Affiant then told Nijige- 
meyer the ternis of the proposed compromise. Niggemeyer tlien ri'i)Ciited t'.w 
terms of the proposed compromise, as stated by afflant. and said. ":ilio Mioi^>'! . 
are to get the first 2,100 inches, and we the second 2,100 inches V Afli.int f,>id 
him that was so. Niggemeyer then said, 'Would not the Miocène Comp-im- h.> 
wlUing to divide eqiially?' and affiant told him they would not, that tliat 
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matter had been thrashed out, and that the proposition would hâve to stand 
or fall as il was. Niggemeyer tlien began estimating ttie amount of water 
that he would hâve during the présent season under tbis compromise. Nigge- 
meyer said that Nome river and Buffalo creeic at the intalce of the Miocène 
Ditch Company carried oijly a little over 3,000 inches last year, but tliat was 
a very dry season, and be thonght that ordinarily it would carrj- about 3,500 
inches, and that the David creek ditch would bring in 000 or 700 Inclies more. 
He asked afflant wbeu the David creek ditch would be built under this set- 
tlement, and affiant told hiin it would be built immediately. Niggemeyer said 
it oould be built in two weelcs. ïbere was nothing more said in regard to the 
2,100 inches of water during that conversation. Niggemeyer did not seem to 
think, nor did aiflant believe, that wbo got the first 2,100 inches would eut 
very much of a figure. Niggemeyer then said that he would take the settle- 
ment if he could niake terms with Dr. Whitehead to furnish tbe money ; for, 
under this settlement, the people who had invested their money in the Canipion 
Mining & Trading Company would more than get their money back several 
tlmes over. In this connection, he told afliant that ncarly ail of the stock of 
the Campion Mining & Trading Company that had t)een sold had been sold by 
him ; that be had induced people to go Into this scbeme who could 111 afford to 
do so : that women with limited means had put their money into the company 
on his Word alone. Niggemeyer also at that time gave an instance of an old 
man, a cousin of his, who lived in St. I.Kiuis. Mo., who had put $1,200 into the 
Campion Mining & Trading Company on Niggenieyer's représentations. He 
said that this cousin was too old to work and had very little money on which 
to live. Afflant advised Niggemeyer at that time to consent to the settlement 
if he could arrange with Dr. Whitehead for the money. Afflant used no argu- 
ments at that time to induee Niggemeyer to go into the settlement, outside of 
the fact that he advised him to do so. The foregoing is, in substance, ail that 
occurred on the morning of .Tuly 23, 1905. The conversation that morning did 
not last more than 30 minutes. Niggemeyer then Ipft affiant's afhce, and said 
that he was going to bed. Niggemeyer again ealled at affiant's office Sunday 
evcning, July 23, 1905, and was not there flve minutes. In fact, he did not 
even sit down. Niggemeyer said he was late in meeting Dr. Whitehead, and 
he would go at once and make terms with him. AtHiint asked him if he was 
still of the opinion that he would agrée to the settlement; and he said that 
he was, That was ail that was said at that conversation. 

"On Monday morning, .Tuly 24. 1905. Niggemeyer and Dr. Whitehead met in 
the office of afflant. We went over the Unes of the compromise, and there 
could not possibly be any auestiou that Niggemeyer fully understood tlie terms 
that were agreed upon. Niggemeyer was in alRant's office about two houi's on 
that Monday morning. Finally Niggemeyer and Whitehead agreed that White- 
head shonld provide the money required by the Cam]»ion Mining & Trading 
Company for the building of the Grand Central ditch and .the David creek 
ditch, on the condition that Niggemeyer rcduce the priée of water from 25 
cents an inch to 15 cents an inch for eaeb 24 liours during the p^riod of 10 
years. Afflant distinctly remembers in that interview that Whiteli(>ad flgured 
ito Niggemeyer that at 15 cents an inch, imder this settlement, Niggemeyer 
would get more money for the Campion Mining & Trading Company, on ac- 
count of the additioiml amount of water they would get from Grand Central 
river and David creek, than if the Campion people won tlie full capacity of its 
ditch in its lawsuit with the Miocène Ditch Company. This Monday morning 
interview ended at about 12 o'clock. Niggemeyer ofïered Whitehead, at first, 
if he would lend him the money. to build thèse ditches, to let him hâve the 
water at 20 cents an inch, and Whitehead offered 15 cents an inch. Nigge- 
meyer then came down to IIY2 cents an inch, but Whitehead stuck to 15 cents, 
and they finally agreed on 15 cents. Niggemeyer ended by saying to Whitehead, 
'Won't you give in anything?' and Whitehead said. 'The only tiiing I will give 
in is I will buy you a drink when the papers are signed.' Niggemeyer left affi- 
ant's office that Monday morning without saying anything which would lead 
affiant to believe that he was at ail dissatisfied with the settlement. At about 
2 o'clock on July 24, 1905, 5Ir. Ira D. Orton and afflant went before Hon. 
Alfred S. Moore, judge of the above-entitled court, in his chambers, and told 
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him tliat tlie ^rioçene-Campioii Case bad been settled, but tlie papers had not 
3'et been prepared. 

"Ou the evening of Juiy 24, I90ô, . affiaiit was in W. H. MetSQu's office, ar- 
ranging the fonu of tlie papers for tbe settlemeiit, wlien soiije one kuockfed at 
the oiitskie doQi'. One of the steuographers «-ent to the door, and came in and 
said soiue one wanted to see the attiant. Affiant weiU into tlie hall and found 
Niggemeyer there. Niggenieyer was trembliug like a leaf, crying, and very 
much excited. Tlie .vei-y first words he said to attiant werjB, 'Lét's drop this 
deal, Judge, and Ict the court décide it,' Affiant said, 'Why bave you changed 
your luind?' Hr told afliant that a lawyer who was a good friend of bis had 
corne to him and told him tbat he would get in ^ail on account of tb«> injnnc- 
tion issued by the f:n!)erior court of Cook eounty, 111. Ile said his lawyer had 
asked him if attiant had, seeu tbe in.junotion, and be told Inni tbat affiant had 
uot. The lawyer told him that be had better show it to nltiant. Alliant asked 
him where the injunction was, and be told affiant lu- had it in his rooni at tbe 
botel. Affiant then told him to go and get it, and to meet affiant at his office 
in half an bour. ïhere was nofbinji said in tbat conversation abont 2,100 
inc'hes of water, or of any dissatisfaction with the contraet, except tbe state- 
nient that be would get into contenipt of court. Niggenieyer spoke of tbe fact, 
at that time, tbat he had a family, and he conld not afford to be disgraced 
by going to jail. Niggemeyer brougbt the injunction over to alliant, and affiant 
asked hhn wben he was served with it, and he said in Seattle, by mail. Affiant 
read over the injunction. and told Niggemeyer tbat tfiis settlement was not 
disposing of the assets of the Campion Mining & Trading Company, but that 
it was a preiservation of the assets of his comjiany. for the reason that if some 
substantial work was not doue duving the season of ]9()."i on the (irand Central 
water right and the David creek water right tbat tbe Campion ;Miniiig & Trad- 
ing Company would forfcit its rights. and tbat otber i)arties would obtain 
fhem. that the Central Water Company was alr(>ady figuring to get tbe waters 
of (irand Central river. Affiant also told bim at tbat time tbat be did tiot be- 
lieve it was good i)olicy not to continue the compromise after we had once 
«■tarted into it. 

"Affiant on the evening of .Tuly 24. 100.". used every legitimate argument to 
iiuluce Niggemeyer to go on with tbe settlement. lielieviug. as affiant said 
before. tbat it \^as the wrong time to change front, after tbe court had been 
notifled of tbe settlement. One of tbe otber arguments used by tbe affiant nt 
(bat time was tbat ,\Ietson aud Orton. two reputable lawyers, and Bliss. Pavid- 
soii. and Lelaud, tliree reputable business men, had ail sworn in tbe trial of 
lia' cause tbat T. A. Camiiion had agreed that tbe rights of tbe ÏMioccne Ditch 
Com])any were prier to tlîose of tbe Cami)ioii Mining & Trading Company, 
and opposed to tliis testimony was tbe testimony of a man like T. A, Campion. 
Affi.ant also tobl him at tbat intin'view that the danger was tbat it tbe court 
found agaiust his coni]tany tbat be nmst find dam.'igos in a large sum. Affiant 
tbinks he said !ft.")0.O00. tlie amouiif claimed in tbe suiiidemental complaint of 
]ilainti!fs. wbicb would wipe the Campion Mining Se Trading Company off tbe 
maj). Nlggi'ineyer then told affiant tbat .Tudge T. M. Keed was tbe lawyer 
who bad spoken to him about tins matter, and tbat .Tudge Reed had told bim 
tbat he Iiad information Ibat the court would décide tbe case for tbe Campion 
pcople. .-Vffîant told Niggemeyer tbat be did not kuow wliat tbe source of 
.Tudge Reed"s information was. but tbat the afflant's information was exactly 
the o|iposite. There was nothing said by the affiant at tbat time in regard to 
a 'strnight tip.' nor tbat tbe court would issue an injunction. nor tbat tlic 
allianfs information was tbat the court would reuder a judgment for .$47,000. 
or for any other sum or .amount agaiust tlie Campion Jfining & Trading Com- 
pany. .Mtiant. in tbat connection, also told Niggemeyer that said T. M. Iteed was 
T. A. Campion's attorney. and that Camiiion was opposed to anything that was 
to tbe best iiiterests of the Campion Mining & Trading Company; tbat Cain- 
pioii iiiiagined tbat everywbere he staked a water right, that lie absolutely 
owned tbe water. wlictber be did sufficient work to put it to a bénéficiai use 
or not. -After talking with Niggemeyei' that evening for about an hour. Nigge- 
meyer went away comiiictel.v satisfled. There was nothing said in tbat i:>on- 
versation in regard to 2,100 inches of water at ail. Niggemeyer, before leaving 
1bat eveuiiig, told afliant to go on with the settlement. 
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"The following morning, July 24, 1905, as affiant came out of the breakfast 
room of the Golden Gâte Hotel, at about 10 o'clock, afliant met Kiggemeyer, 
Niggemeyer said he had not slept any the night previous; and he looked it. 
Niggemeyer's whole conversation at that time touded to the eiïect that his 
family was going to be disgraced if tbis deal went on, for the reasou that he 
would go to jail. Afliant told him to corne over to his oltice, which he did. 
Affiant requested Dr. "Whitehead to come np to his office and see Niggemeyer. 
Atflant brought Dr. Whiteliead ùp to his office for the express purpose of 
bracing Niggemeyer up in this settlement. Afliant told Niggemeyer that morn- 
ing that if he would discharge affiant from the case that he would witbdraw 
from the case, and Niggemeyer could get some one else to resulimit it, but as 
afBant had made tbis agreement witb Niggemeyer's consent, and hnd so no- 
tified the court, tbnt affiant was not going to the court and retract it for t!io 
simple reason that Niggemeyer was afraid to carry out his trust to the people 
he had Indueed to get into the Campion Mining & Trading Company. 

"Again, on the morning of the 25th of July, 1905, Niggemeyer asked affiant 
If he could not get an even division of the water without giving the Miocène 
Ditch Company the flrst 2,100 Inches, and aftiant again told him that that was 
impossible. Niggemeyer again told affiant to go on with the settlement at that 
time. The only condition that should be on the agreement was that he sliould 
not sign anything, so that it would not get him into contempt of court, and 
that affiant should tell F. Herhold that affiant toolî; the responsibility of ad- 
vising the settlement. Affiant said that he would take that responsibility, and, 
when affiant would go to Chicago this fall, would explaln the settlement to F. 
Herhold and the other directors of the company. Affiant did not see Nigge- 
meyer from the time he left afflant's office on the morning of July 25, 1905, for 
several days thereafter, when Niggemeyer came into town and told affiant 
that the Miocène Ditch Company would not give him any water. Niggemeyer 
then, for the first time, told affiant that he had made a mistake in making 
the settlement ; that he could hâve made a hetter deal with the Wild Goose 
Company for the Grand Central ditch. Affiant asked him how he knew that, 
.and he said that the proposition had been made to him, Affiant askwl him who 
made it, and he said it was made by a man who was way up in the Wild Goose 
Company." 

Nothing, we think, can be plainer from thèse statements of Du 
Bose himself than that Niggemeyer never did in fact consent to the so- 
called compromise, but, on the contrary, protested against its being car- 
ried into effect, and that Du Bose undertook to assume the "responsi- 
bihty." But Du Bose had no such power. In his affidavit he admits 
"that the case of the Miocène Ditch Company against the Campion 
Mining & Trading Company was the cause of" his employment, and he 
thus States that employment : 

"Some time in December, 1904, F. Herhold [the président of the appellee cor- 
poration] and B. Niggemeyer called several times on the affiant at the Audi- 
torium Annex Hotel in said Chicago. At one of thèse interviews the affiant 
was employed by Herhold and Niggemeyer as the attomey for the Campion 
Mining & Trading Company. At the time of the employment there was noth- 
ing said about taking dépositions, nor limiting the employment to any spécial 
matter or occasion. It is true that the case of the Miocène Ditch Company v.^ 
Campion Mining & Trading Company was the cause of the employment. Dur- 
ing thèse first interviews with Herhold and Niggemeyer affiant was informed 
by Niggemeyer that there were no known values in any of the mining prop- 
ertles of the Campion Mining & Trading Company ; and after consultation it 
was decided that the best interests of the company would be subserved by 
selling the water. Affiant was authorized to write to Dr. Oabell Wiiitehead, 
of the Seward Ditch Company, and also to get in touch with W. H. Metson, 
with the view of selling the water, the préférence to be given to Metson, 
for the reason that selling It to him would settle the lawsuit. In pursuance 
to this consultation, in January, 1905, affiant wrote to Dr. Cabell Whltehead, i» 
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Washington, D. C, and liimself went to New ïork, and thers met a party wbo 
was closely connected with the Miocène Ditoh Company, and requested him 
to see Metson on tlie subject of purchase of the waters of the Campion Min- 
ing & Trading Company. On Jlareh 2, 1905, the afflant was again in Chicago, 
and met \V. H. Metson, and offered to sell Metson the water rights of the 
Campion Mining & Trading Company. Metson declined this offer, hut made 
a counter proposition to settle the case, and on March 4, 3905, Herhold, Nigge- 
meyer, and afflant met \V. II. Jletson in Metson's room at the Auditorium Au- 
nex Hôtel, in Chicago. Metson then made the proposition to settle the Miocene- 
Campion Case. Metson's proposition was to retain ail the waters of Nome 
river ; for the Miocène Ditch Company and the Campion Mining & Trading 
Company to eciually divide the waters of Buiïalo creek ; build the Grand 
Central ditch. and each part>' to pay half the cost of construction thereof, with 
the proviso that the Oimpion Mining & Trading Company sliould not sell 
the water to any one witliout flrst giving the ^Miocène Ditch Company the re- 
fusai thereof at the same figure. This proposition alliant advised his clients 
not to accept, for the reason that it did not relieve the situation in the least 
with that proviso added. In April. 190^. alHant again met Niggemeyer and 
Herhold and Dr. Cabell W'iùtehead in afflant's room at the Auditorium Annex 
Hôtel, Chicago. TH. Dr. Whitehead at that time, as the attorney in fact for 
the Seward Ditch Comjiany, made a contract with the Campion Mining & Trad- 
ing Company to buy ail the waters of Nome river and Buffalo creek, claimed 
by the Campion Jliniug & Trading Company, for 25 cents an inch for each 24 
hours dxiring the mining seasons for 10 years. Atfiant took some dépositions 
for the Campion Mining & Trading Company in San Francisco, Cal-, and Seat- 
tle, Wash., in May and June, 1905. This was done by no spécial employment. 
The fact is that atliant stipulated to take thèse dépositions without any sug- 
gestions from any officer of the Campion Mining & Trading Company. Affiant 
arrived in Nome, Alaska, on the 13th day of .Tune, 1905, on the steamsliip 
Victoria, and B. Niggemeyer was on the same boat with afflant. W. A. Gil- 
niore, attorney at law, wbo had been previously engaged in the above-entitled 
cause by T. A. Campion, had stipulated before tlie arrivai of afflant in Nome 
that the same might be set for trial for June 21. 1!K)5. B. Niggemeyer was 
not in favor of keoping said Gilmore in the employment of the défendant cor- 
I)oration in tlie case. Afflant advised him to continue said Gilmore, as he was 
familiar with the facts in the said case. After several conversations Gilmore 
was continued in the ca.se." 

If it be concédée! that the terms of Du Bose's employment, as stated 
by him, conferred tipon him the absokite and unrestricted powêr to 
sell the water claimed by the appellee, it would give him no power to 
dispose of the appellee's right, as was undertaken to be done in and by 
the so-called compromise proceedings, which was not and did not pré- 
tend to be any sale of those rights. It ought not to be necessary to cite 
authorities in support of the proposition that an attorney at law, by 
virtue of his gênerai retainer, acquires no authority to inject into a 
suit against his client property in no way involved in or connected with 
it. and then consent to a disposition of that property by a compromise 
decree. 

In the case of United States v. Beebe, 180 U. S. 343, 351, 21 Sup. 
Ct. 371, 45 L,. Ed. 563, the court quoted this paragraph from the opin- 
ion of Chief Justice Marshall in Holker v. Parker, 7 Cranch, 436 3 L 
Ed. 396 : 

"Although an attorney at law. meyely as sncb, has, strictly speaking, no 
right to make a compromise, yet a court would be disinclined to disturb one 
which was not so unreasonuble in itself as to bc exclaimed against by ail, and 
to ereate an impression that the .iudgment of the attorney has beeii imposed 
on, or not fairly exercised in the case. But, wliere tlie sacrifice is sucb as to 
leave it scarcely possible that, with a full knowledge of every circumstauce, 
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puch a compromise could be fairly made, there can be no hésitation in saying 
tliat tlie compromise, being unauthorized and being tlierefore in itself void, 
ougbt not to bind the injured party." 

And the court in United States v. Beebe proceeded to say: 

"The same bas been held lu Massachusetts in Lewis v. Gamage, 1 Pick. 
(Mass.) 347, and in New York in Barrett v. Third Avenue Kailroad Company, 
45 N. Y. G2S, 6:^5, and Mandeville v. Reynolds, 68 N. Y. 528, 540. And see Kil- 
mer v. Gallaher (Suprême Court of lowa. December 22, 1900) 84 N. W. 097, 84 
Ara. St. Rep. 358, .52 Cent. Law .T. 1.50, and note ; Bigler v. Toy, 08 lowa, 688, 
28 N. W. 17. Indeed, the utter want of power of an attoniey, by virtue of bis 
gênerai retainer only, to compromise bis client's claim, cannot, we think, be 
successfully disputed. A nvidgment entered upon sucli a compromise is subject 
to be set aside on the ground of the lack of autliority in tlie attorney to make 
the compromise upon wliich the judgment rests. Prima facie. the act of the 
attorney in making such compromise and entering or permitting to be entered 
such Judgment is valid, because it is assumed the attorney acted with spécial 
autliority, but, when it is proved ho had none, tlie ju<lgment will be vaeated 
on tbat ground. Such .iudgmeut will be set aside njiou application in the 
cause itself, if made in due tiine or by a resort to a court of eqnity where relief 
may be properly granted. In Robb v. Vos, ].55 U. S. IH. 15 Sup. Ct. 4. .39 L. 
Ed. 52, it was held that, although the judgment was on its face valid and reg- 
ular, yet, inasmuch as the attorney wbo aj)peared on belialf of one of the 
défendants did so without tlie consent of his princiiial, the remcdy of the 
principal, when the facts came to his Ivnowledge. was iu equity, where the 
.ludgment might be set aside as to him. So, if the .iudgmeut be in fact en- 
tered upon a compromise made by the attorney wbo luid no authority to make 
it, the .ludgment may be attacked and set aside in an équitable action upon 
proof of the necessary facts. Although the .lud.gment is not void for want of 
.iurisdiction in the court, it will yet be set aside upon affirmative proof that the 
attorney had no right to consent to its entry. It is said that the .iudgment 
being valid on Its face, évidence to contradict its récitals is not admissible, nn- 
less in case of such a fraud as will be relieved against in a court of eqnity. 
Frsiud under certain circninstances is a ground upon which a .ludgment may 
and will be set aside: but. in addition to such ground, where, as in this case, 
tlie .iudgment is entered upon a comiiromise made by an attorney, entirely un- 
autliorized, and without any trial, we hâve no doubt that such fact may be 
proved in order to lay the foundation for an application to a court of equity 
to set the .iudgment aside, although the jn-oof coutradiets the record of the 
judgment itself, and shows tbat in fact there was no jury, no trial, and no 
verdict." 

See, also, Harper v. Insurance Company, o6 Fed. 281, 5 C. C. A. 
ôOô; Bâtes V. Seabury, Fed. Cas. No. 1,104; Senn v. Joseph (Ala.) 17 
South. 543 ; Filby v. Miller, 25 Pa. 264 ; Mandeville v. Revnolds, 68 
N. Y. 528 ; Dickerson v. Hodges, 43 N. J. Eq. 45, 10 Atl. 111 ; Grav 
V. Howell, 205 Pa. 211, 54 Atl. 774; Danziger v. Shoe Ce, 204 Ilî. 
145, 68 N. E. 534; Fleishman v. Mever (Or.) 80 Pac. 209; Smith v. 
Dixon, 60 Ky. 438; Eaton v. Knowles, 61 Mich. 625, 28 N. W. 740; 
Spears v. Ledergerber, 56 Mo. 465 ; Isaacs v. Zugsmith, 103 Pa. 71. 

The order is affirmed. 
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HUME V. FRENZ et al. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

No. 1,318. 

1. Admiralty— Appeal— Isstrfis Reviewable. 

In a suit for wages by the master of a vessel against the owner nnd 
insurcrs, the only controversy was as to the ownership of the vessel duriiiR 
the time libelant's services were reiidered ; the owner claimiug to havo 
abandoned her to the insurers, and the Insurers denying such abandon- 
ment. The court dismissed the libel as to the insurers and entered a de- 
cree in favor of libelant against the owner, who alone appealed. Held, 
that he was entitled to malntain such appeal and to a review of the déci- 
sion as between himself and lus eo-respondents. 

2. Ikstjrance— Mamne Instjeance— Evidence op Aoceptance of Abandon- 

MEKT. 

The action of the insurers of a stranded vessel in sendlng an agent to 
take charge, and to salve her, if possible, cannot be construed against 
them, on the question whether or not they accepted an abandonment, 
where it was expressly agreed between them and the owners that such 
agent should go as the représentative of an parties in interest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1218.] 

3. Same. 

The insurers of a stranded sehooner, under policies which provided' 
that no acts in recovering, saving, and preserving the property insured, in 
case of disaster, should be considered a waiver or an acceptance of an 
abandonment, sent an agent to take charge of the vessel, under au agree- 
ment with the owner that he should represent ail interests. By direction 
of the insurers, in which the owner refused to take part, the agent con- 
tracted for the salving of the vessel, and after her release the insurers 
had her temporarily repaired, and she loaded a cargo and carried the 
same to San Francisco ; her master having reniained with her at request 
of tlie agent in charge. The owner refused to give any direction respect- 
ing her employment, and on her arrivai in San Francisco refused to re- 
çoive her or aecept hor freight, elaiming that she had been abandoned to 
the insurers, which they at ail times denied. They afterward had her per- 
manently repaired, but permitted, her to be sold for the cost of such re- 
pairs. This was flve months or more after the stranding. Held, that 
their action, in retaining possession for such length of time without per- 
manently repairing, and in flnally perniitting the vessel to be sold, was 
not autliorized by such clause of the policies, and under the circumstances 
amounted to a constructive acceptance of the abandonment, whether or 
not the owner originally had the right to abandon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1216.1 

4. Same— Stbanding of Vessel— Liabilitt for Subséquent Wages of Mas- 

ter. 

The master of a stranded vessel, who remains with her, does so as the 
agent of whoever may be ultimately determined to be her owner in con- 
séquence of that event, and, where an abandonment Is subsequently ac- 
cepted by the insurers, although it may be months afterward, It relates 
back to the date of the stranding, and the master is from that time theIr 
agent, for whose wages they are responsible. 

Appeal from the District Court of the United States for the Northern 
District of CaHfornia. 

For opinion below, see 141 Fed. 481. 

Frank & Mansfield, for appellant. 

Charles W. Slack, Louis T, Hengstler, and H. W. Hutton, for ap- 
pellees. 



HUME V. FKEÎvZ; 503 

• Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This was a îibel, brought by one Herman 
Frenz, as master of the American schooner Del Norte, against the 
appellartt, Hume, as owner of the schooner, and against the appellee 
insurance compànies, insurers of the vessel, to recover his wages for a 
period of something over five months succeeding the stranding of the 
vessel on the llth day of Jtme, 1904. The libelant alleged in his Iibel 
that during the period mentioned the défendants thereto were the own- 
ers and operators of the schooner, and that he performed services as 
master thereof at their request. Each of the three défendant insurance 
compànies ainswered separately, denying that it was the owner or op- 
erator of the vessel, and denying that the libelant at any time perform- 
ed services for it, or at its request. And the other défendant. Hume, 
made hke déniais of the averments of the Iibel. 

The case shows that Hume, as owner of the schooner, had procured 
to be issued by the insurance compànies mentioned policies of insur- 
ance covering the vessel, and had employed the libelant Frenz as lier 
master to perform certain voyages between the port of San Francisco 
and Siuslaw, on the coast of Oregon. On lier second trip to Siuslaw 
river, and while laden with cargo for San Francisco, the schooner was, 
on the llth day of June, 1904, stranded on a sand spit at the mouth 
of that river. The insurance compànies, being notified of that fact, 
sent an agent to the vessel for the purpose of rescuing and repairing 
her, which agent, on his arrivai, discharged the crew, and, within a 
few days thereafter, discharged the mate, retaining the master of the 
schooner only. The vessel was taken from the sand spit and partly 
repaired, then reladen with cargo, and brought to San Francisco by her 
master. Both Hume and the underwriters deny that the master did 
so by virtue of any authority from them, and both refused upon the 
arrivai of the schooner at San Francisco to receive the freight money 
or in any wise to become responsible for the charges and expenses. 
The master tliereupon received the freight money from the consignée, 
and expended it in paying the crew and other expenses incident to 
that voyage. The schooner not having been fully repaired at Siuslaw 
river, the insurance compànies ordered her into the dry dock at San 
Francisco, and made further repairs of damage incurred in the strand- 
ing, for which expenses they permitted the vessel to be libeled and sold. 
The period for which the libelant's wages are demanded commences at 
the time the insurance compànies sent their représentative to the vessel, 
and ends at the time of the further repairs made at San Francisco. 

In the course of the trial in the court below, thèse proceedings oc- 
curred : 

"Tbe Court: Is there any dispute ubout tlie faet tliat somebody owes this 
libelant for ail tliat lie elaiius? That is not disputedV 

"Mr. Frank (for the défendant Hume, appellant hère) : Not so far as we 
are eoneerned. 

"Mr. Hengstler (for the insurance coiuijauies, ai)peUee3 hère): Not so far 
as we are eoneerned. 
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"The Court ! Wlio owes it dépends on tUe question who owns the vessel, Is 
that It? 

"Mr. Hengstler : Yes." 

The Teal controversy between the parties in the court below was, as 
is indicated by the above extract froni the record, whether Hume or 
the insurance companies should pay the libelant the amount of wages 
to which he was admittedly entitled ; the contention of Hume, the ap- 
pellant hère, being that the insurance companies took possession of the 
vessel when stranded, to rescue and repair her, and, having failed to 
return her to the owner free of liens incurred in such repairs, are to be 
deemed to hâve accepted the abandonment of tlie vessel which it is 
claimed by the appellant he made, and are therefore to be treated as the 
owners of the schooner from the time they took possession of her. 

On the other hand, it is contended on the part of the insurance com- 
panies, the appellees hère, that Hume never did abandon the vessel, 
and never had any right to do so, and that they did not employ the 
libelant as master, or otherwise, and had nothing to do with the voyage 
from Siuslaw river to San Francisco, or with the earnings of the ves- 
sel on that voyage. 

The court below dismissed the libel as to the insurance companies, 
and gave the libelant judgment against Hume, who brought the présent 
appeal, the libelant not having appealed ; upon which ground the ap- 
pellees insurance companies hâve moved for a dismissal of the appeal, 
contending that Hume bas no appealable interest against thein. This 
suggestion proceeds upon the theory that the record présents no con- 
troversy between the appellant and the appellees. But the fact is, as 
shown by the quotatioii \ve bave made from the record, that the only 
controversy in the court below was between Hume and the insurance 
companies as to which was liable for the wages that were admittedly 
due the libelant. The décision of that question by the court below was 
against Hume and in favor of the insurance companies, which con- 
troversy is presented anew in this court by the appeal, which the de- 
feated party in the court below had the clear right to take. The mo- 
tion to dismiss the appeal is denied. 

A. H. Herriman was the man sent by the insurance companies to the 
stranded vessel. On the trial in the court below, the proctor for the 
appellees, in answer to a question by the court, stated that "he was 
the agent for the insurance companies, but went up there for ail con- 
cerned." The consent of Hume to the sending by the insurance com- 
panies of Herriman is evidenced by this letter, introduced on the trial 
in the court below by the appellees: 

"Snn Francisco, Cal., June 15, 1904. 

"Mr. C. J. Stovel, Representingr the Underwriters on tlie Hull of the Schooner 
Rel Norte, 122 Sansoine St., City — Dear Sir : Confirnïing our conversation 
witli your Mr. Miall this moming, we herel>y consent to hâve Capt. A. II. Her- 
riman, acting as représentative of ail interests concerned, procoed to Siuslaw 
river for the purpose of reporting ou the schooner Del Norte (ashore on the 
south spit) and of eondueting salvage opérations if deemed advisable. 

"l'ours truly, B. D. Hume & Company." 

The testimony shows that this letter was written by Herbert Hume, 
a partner of R. D. Hume ; the latter being at the time in the state of 
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Oregon. In respect to both the statemeiit of the proctor for the ap- 
pellees as well as the letter above quoted, it should be said that an act 
done for the benefit of the property, to whomsoever it may belong, 
ought not to be construed against the party who thus seeks the common 
interest. 2 Phil. Ins. § 1692. 

The undisputed évidence shows that Herriman reached the stranded 
vessel on the 18th of June, 1904, discharged the crew, retained the 
master, and the mate also for a few days, when the latter, too, was dis- 
charged by Herriman, who proceeded to procure the vessel to be hauled 
off the spit and to be partially repaired. The testimony of the master 
is to the efïect that when Herriman retained him and the mate he told 
him that their wages would be paid by the insurance companies. In 
his déposition Herriman dénies that he told the master anything of 
the sort. The appellant, Hume, testifies in effect that, in a conversa- 
tion he had on the 21st of June, 1904, with the représentative of the in- 
surance companies, Mr. Miall, he told Miall that as the companies 
had taken possession of the vessel he wovdd hâve nothing more to do 
with it; that they had her and could take care of her. 

Miall's testimony in respect to this conversation is as follows : 

"Q. Now, just sive us this conver.sation as near as you can remoiiiber it. A. 
I called on Mr. Hume and referred to tlie incidents tliat liad occurved durins 
liis absence and the conversation I had witli Mr. Heriiert Hume, and I aslîed 
him if he approved of it, and it he had got any suggestions or advice, because 
iie was the owner of the vessel, and he also had had a gveat deal of expéri- 
ence in things like this. Mr. Ilume told me lie liad no suggestions whatever 
to make. He told me that he was not goiiig to interfère in any way. 

"Q. Did he tell you that he abandoned the vessel to you, or anything tanta- 
mount to tliat? A. No, sir; he did not. 

"Q. He did not? A. No, sir." 

This witness further testified that he communicated this conversation 
to the insurance companies. 

On the same day the insurance company wrote Hume as follows : 

"San Franciscvo, Cal., .lune 21, 1004. 
"Messrs. R. D. Hume & Co., City — Dear Sirs: \Ve beg to subniit for your 
approval the followiug telograni, which the underwriters on the hull of the 
scliooner Del Norte propose sending to Capt. Herriman at Siuslaw River, Ore- 
gon. Kindly signify your consent to the proposed plan as indicated in the tel 
egram : 

"'Capt. A. H. Herriman, c/o AVm. Kyle & Sons. Florence,. Main Co., Ore. 

" 'You may contract to salve Del Norte for fl\'e hundred no cure no pay with 
time limit of ten days or shortest possible liniit withiu your discrétion. You 
remain to watch oiierations. C. .T. Stovel.' 

"Yours very truly, C. J. Stovel, Mgr." 

"San Francisco, Cal., .Tune 21, 1904. 
"Messrs. R. D. Hume & Co., Cit.v — Dear Sirs : Sinee your conversation with 
our Mr. Miall this moruiug, we hâve consulted the othor underwriters iuter- 
ested on the hull of the schooner Del Norte, and iiud that, in tlieir opinion, the 
plan proposed by them is the most advisable course to pursue under the eir- 
cumstances. We tlierefore again request your concurrence with the ternis of 
our former letter of this date. We niust further advise you tliat, should you 
fail to coiuply witli the provisions of the clause niarked No. 7 in the policy 
Issued to you by the Brîtish-America Assurance Company, the underwriters, 
in the event of the schooner beiug salved through their efforts, will charge you 
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salvage for their work in saviiig the vessfl. Iloping, liowever, that you wlll 
see your way to rpcoiisideriiig your iwsitioH, we .-ire, 

"ïours veiy truly, C. J. Stovel, Mgr." 

Hume testified that whcn hc reccivcd tliis Icttcr lie again infonncd , 
thc insurance companics that he had nothing to do with the matter, 
and in his testimony gave as a reason for Iiis position the following: 

"I was satisfled, from the lengtli of tijne tbat the vessel bad beea stranded 
and on the bar, being wreiiched and twisted ont ol' sbape, sbe was uot worth 
attempting to save, and, from the conditions existing previous to tiiat time 
between the insurance companies and Capt. Herrinian and uiyself, I consid- 
ered he was a very bad agent, for me, to go up there and try and préserve any 
portion of that vessel." 

The record, however, aiso shows that at varions tiincs aftcr Ilerri- 
man had taken charge of the vessel, and heforc shc left Siusiavv river 
on her return trip to San Francisco, the niastcr gave Hume informa- 
tion concerning the vessel and askcd for instructions concerning her. 
This is shown by the following Icttcr, tclegrani, and téléphone mes- 
sages : 

"San Francisco, ,Tnno 22, 1904. 

"Capt. Herman Frcnz, Florence, Lane Co., Or. — Dear Sir: Your favor of 
17th to hand, and I am ]:)Ieased to learn that the Del Norte is not greatly in- 
.iured. As a représentative of the insurance companies is there, and as you 
are the mastcr of tlie vessel, you are agent for ail concorned, so I dépend on 
you to see that thc opérations are conducted with as much economy as is pos- 
sible. At this dist-juice I am unable to .ludge of thc conditions existing, anc! 
inust dépend on your good judgnicnt to bring bnck the vessel with as little 
expeiise incurrod as is possible. I should think that tlie tng would he liable 
for putting you ashoro, but I see that a large bill is built up against the ves- 
sel by the tng owners. You will do the best you can, which is ail that any 
one can do. Yours, R. D. Hume." 

Téléphone Message. 

"San Francisco, Sei)t. 2, 190-1. 
"I!. D. ITume, Wcddcrburn, Oregon : Del Norte is now rcjiaired and at 
Riuslaw awaiting orders. Shall I instruct Captaiu to load and prweed to 
San Francisco. H. Ilunie." 

Téléphone Message. 

"W'edderbnrn, Oregon, Sept. 2. 1904. 
"Herbert Hume, San Francisco: Don't meddle. The Captain will act for 
ail parties. R. D. Hume." 

Telegram. 

"Florence, Or., Via Eugène, Or., Sept. 12, 1904. 
"R. D. Hume, San Francisco: Load oft'ered from Hurd for San Francisco 
at tive dollars, am waiting for your cousent. 

"Ilernian Frenz, Mastcr Del Norte." 

Téléphone Message. 

"San Francisco, Sept. 13, 1904. 
"II. O. Hume, Wedderburn, Oregon: Following is a telegram received to-day 
from.{'iii>t. Frenz of Scb. Del Xorte: 'Load offered from Hurd for San Fran- 
cisco at fivo dollars, iuu waiting for your consent.' IL Hume." 

Téléphone Message. 

"Wedderburn, Oregon, Sept. 14, 1904. 
"Herbert Hume, San Francisco: \\'ire Frenz to act best for ail eonceruod. 
We bave no orders to give. R. D. Hume." 
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On the 29th of October, 1901, Hume wrote the insurance companies 
this letter; 

"421 Market Street, San Francisco, Oct. 29, 1904. 
"To the British America Assurance Co., St. l'aul Fire & ilarine Insurance Oo., 
Canton Insurance Oflice, Limited, San Francisco, Cal. 
"Gentlemen: In reply to your communication of the 27th inst., we would 
say that you are mistalcen in regard to the question of abandonment. Wihile we 
hâve heretofore not served you with written notice, we hâve donc so verbally, 
and now hère déclare that we hâve and do abandon the said schooner Del 
Norte. We would also suggest that no acceptance by the said captain is bind- 
ing upon us, he being agent for ail concerned, and that he has not been under 
any orders from us since the Insurers took possession of the vessel. We would 
also say that the vessel was not in a seaworthy condition when left in charge 
of the captain at Siusiaw, and arrlved at San Francisco practically a wreck, and 
Is not now, nor has been in a seaworthy c-ondition since her being stranded. We 
hereby give you notice that we shall pay no bills contracted by you, and de- 
sire tiiat you shall as expedltiously as possible pay us the amount for whieh 
we were insured viz., three thousand dollars ($3,000.00). By so doing you will 
save us trouble and your own réputation, 

"Yours respectfuUy, R. D. Hume & Co." 

In reply the insurance companies wrote as follows: 

"San Francisco, Cal.. Nov. 1, 1904. 
"Messrs. R. D. Hume and Co., 421 Market Street, City — Dear Sirs : We beg 
to acknowledge your comnmnication of the 29th ult , regarding the schooner 
Del Norte. In reply we beg to advise you that we do not aecept your notice 
of abandonment, and that we canuot agrée with your remarks respecting the 
jseaworthiness of the vessel. 

"ïours truly, British America Assurance Co., 

"C. ,T. Stovpl. Mgr. 
"Canton Insurance Office. L'd., 

"J. J. Theobald, Mgr. 
"St. Paul Fire & Marine Ins. Co., 

"M. C. Harrison, Mgr." 

In respect to the sending of Herriman, we fincl in the letters written 
on behalf of the insurance companies to him thèse, among other, in- 
structions, under date as follows : 

"June 22. 1904 : We are in receipt of your telegram of the 20th inst., read- 
iug as follows: 'Del Norte fuU of water on south si)it tide ebbing and flooding 
into her badly strained to float nmst discharge cargo and use barrels can be 
repaired hère Hurds tow-boat and Life Saving crew hâve bill for six hundred 
dollars for services rendered hâve stopped ail expenses awaiting your Instruc- 
tions crew ail left except captain and mate can contract to float and beach 
hère for flve hundred dollars or sell as sbe now stands for one thousand dol- 
lars wire immediately as conditions of bar are liable to change cannot esti- 
mate repairs as bottom cannot be seen' — for which please aecept our thanks. 
In reply we telegraphed you as follows : 'You may contract to salve Del Note 
for flve hundred no cure no pay with time limit of ten days or sliortest possi- 
ble limit within your discrétion. You reniaiu to watch opérations' — which we 
heg to conflrm. Shortly after the despatch of this message we received your 
second wire, reading as follows: 'If delay longer ship and cargo will be total 
loss bave made contract Hurds towboat people to float and put ou beach safe 
place at Florence and discharge cargo tive hundred dollars, no pay if con- 
tract is not carried out. Letter r(X'eived this a. m.' We are well satisfled to 
find that you bave interpreted our wishes before the receipt of our reply, but 
hope that in your contract with the Iluvd 'l'owboat Company you inserted a 
time limit for the fulflllment of the contract. The underwriters do not fee! 
that the contractor should be allowed unlimited time in which to float the ves- 
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sel, the more especinlly as yoiir own expenses would amoiint to a considérable 
suin, if tlie floating of the vessel vvas long delayed." 

"June 22, 1904: You will fui'ther be very cnreful not to permit the cargo 
to be taken out of j'our possession uutil authorized by the coiiipanies that you 
represent. Xou uiay take auy légal steps that luay be necessary to eiiforc-e the 
matter, but under uo eircnuistances are you to permit the cargo to be tunied 
over to Mr. Hnrd or aiiybody else." 

".Tuly 13, 1904: On receipt of your survey \ve will aet as promptiy as pos- 
sible, and in the meanwhile we ask you to take care that \ve do not lose pos- 
session of the vessel, and that the question of the cargo is settled up in a( 
eordance with the flrst part of this communication. We are taking this action 
in regard to repairs on the vessel, owing to your statement that you are un- 
able to obtain carpenters or calkers. Your efforts on our behalf are appreci- 
ated by the underwriters, and we ail look forward to the matter being biought 
to a successful ending." 

"August 9, 1904 : It is not necessary for you to advise us of ail the small dé- 
tails of the troubles you are experiencing, as we hâve placed this matter in 
your hands for attention. We are in communication with Mr. Hume on the 
subjeet of the keels, sternpost, and shoe, and wiil advise you at the earliest 
possible hour. In repairing the vessel, you will, of course, take detailed mem- 
oranda of ail the repairs efïected, and will be in position to show the adjuster 
which items are cliargeable to the owners, and which items the underwriters 
are to pay for. In reply to your varions statements in question, we can only 
ask you to use your discrétion, and basten the work as fast as possible. We 
appreciate the difficulties under whicli you bave worl^ed, and, hopo you will suc- 
ceed in finishing up the .iob withoiit mueh more delay. The loading of the 
vessel is a matter that concerns Mr. Hume more than anylxKly else. As soon 
as you report to us that she is in condition to receive cargo, we will advise 
him of the fact. If the captain is still at Florence, you will. of course, refer 
îiny sueb matters as thèse to him, and will take no action outside of your own 
province." 

Enough has been inserted from the record to show tliat, while the 
insurance companies had taken possession of the vessel, and were di- 
recting the opérations, they seemed still to regard Hume as the owner, 
and that, while the master and Hume weve communicating with each 
other, and the master was asking of Hume orders, he refused to give 
any instructions, contending that the whole matter was in charge of 
the insurance companies. But the fact which, in our opinion, must 
control the disposition of the case, is that, according to the évidence, 
the repairs made by the insurance companies were but temporary and 
partial, and did not amount to an indemnity to the insured, being but 
a small part of the insurance, and that on the return of the vessel to 
San Francisco in a disabled condition the insurance companies ordered 
permanent repairs upon her, for the payment of which they permitted 
the vessel to be sold. 

The law upon the subject is thus stated by the Suprême Court in 
the case of Insurance Companv v. Copelin, 7G U. S. 4G1, 4G5, 19 L,. 
Ed. 739: 

"The défendants complain, however, that they bave been held liable as for 
a constructive loss, when there was no right to abandon, and wlien the aban- 
donment of which the plaintiff gave notice was not accepted. Doubtless, had 
the défendants taken possession of the boat, as they were authorized to do, by 
the provisions of the policy, and had they raised. com])letel.v repaired, and 
retumed her to the plaintiff in a reasonable time, they could not bave been 
held liable for a total loss. It is au establisbed fact that tbere was no rlgbt 
to abandon wheu they did take possession of tbe ^■essel. And it was expressly 
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stipulated In the policy that the acts of the assurée!, or insurers, or of tbeir 
joint or respective agents, in preserving, securing, or saving tlie propertj' iu- 
sured, in case of danger, or disaster, sliould not be cousidered, or held to be, a 
waiver or acceptance of an abandonment. It is well settlej, bovvever, tbat au 
ofCered abandonment may be accepted, even when the assured bas no riglit to 
abandon, and, if accepted, it must be witli its conséquences. And an accept- 
ance need not be expressly made. It may even be refused, and yet tlie insur- 
ers, by their conduct, may make themselves liable as for a total loss. Tbough, 
by the terms of the policy, thèse défendants had a right to take possession of 
the boat, and repair her for account of the plaiutiff, yet this was a privilège 
accorded to them only that they might thus niake indemnity for the loss. 
Taking possession to make partial repairs, uot amoimting to indemnity, v^as 
not contemplated by the contract. It was not autliorized. Nor did the oou- 
traet warrant taking possession of tlie boat and holding her for an unreason- 
able tlme. The insurers were bound to repair and return without unueces- 
sary delay. In holding longer than was necessary for niaking repairs, they 
must be regarded as acting, not as insurers. but as owners, for they had no 
other authority than that of owners for their failure to return within a rea- 
sonable time. Their action was therefore a substantial récognition and ac- 
ceptance of the abandonment of which they had been iiotifled, for in no other 
way had they beeonie owners. On no other theory can this delay be considered 
lawful. It is true the policy stipulated that the ac-ts of the insurers in pre- 
serving, securing, or saving the property insured, in case of danger or disas- 
ter, should not be considered or held an acceptance of abandonment; but this 
manifestly refers only to autliorized acts. Retaining possession of the boat 
an unreasonable time, and thcn offering to return her tinrejiaired, were not 
authorized acts, and consequently they are unaffected by the stipulation. They 
must therefore be regarded as constructive acceptance of an abandonment. 

"This is a principle asserted and well sustained by the authorities. In Pcele 
V. Suffolk Insurance Company, 7 Pick. (Jlass.) 254, 10 Am. Dec. 28(), where the 
jury had found that the underwriters, who had taken possession of the 
stranded vessel, had not ofCered to restore her in a reasonable time, the court 
said : 'The underwriter has bis duties as well as his rights. If he take the 
vessel into his possession to repair her, he must do it as expeditiously as pos- 
sible, in order that the voyage, if uot completed, may not be destroyed. If 
he delay the repairs beyond a reasonable time, he forfeits his right to return 
the ship, and must be considered as taking her to himself under the offer to 
abandon.' The principle, said tlie court, rests upon the very nature of the law 
of Insurance, which is a fair and honest Indemnity for loss. The same doctrine 
was asserted in Reynolds v. Océan Insurance Company, 1 ,Mel:c. (Mass.) 160, 
and it was also held that the underwriter's duty and liability in such a case 
are not varied by a clause in the policy of Insurance, stipulating 'that the 
acts of the assurers, in recovering, saving, and preserving the property insured 
in case of disaster, shall not be considered an acceptance of au abandonment.' 
Such also was the rule in a case between the same iiarties (22 Pick. ! Mass.J 101, 
33 Am. Dec. 727), and in Norton v. Lcxington Fire, Life & Marine Insurance 
Company, 16 111. 235. It is in our judgment sustained by sound reason. 

"The plaintiffs in error, however, insist that the doctrine cannot be ai)plied 
to the présent case, because the court below found there was no right, under 
the facts shown on the part of the plaintiff, to abandon for a total loss, al- 
though he gave notice that he did so abandon, and that there was no acceptance 
by the insurers of such an abandonment. But this must be considered in con- 
nection with the other facts found. It is equally a fact in the case that the 
défendants took possession of the boat, repaii'ed her very insufllciently, and, 
after having held her an unreasonable time, offered to return her. The légal 
effect of this we hâve seen. Taking thèse facts together, the finding that the 
défendants did not accept the abandonment which the plaintiff otTered, at a 
time when he had no right to abandon, means no more than that there was 
no express or avowed acceptance. This is quite consistent with the judgment 
that, by their failure to return the boat within a reasonable time, they made 
themselves liable to pay the full amount of the policy." 



510 150 FEDERAL RBPOETEB. 

The policies hère învolved contain the clause: 

"Nor shali the acts of the Insured or Insurers in recovering, saving and pre- 
serving the property insured, in case of disaster, be considered a waiver or an 
acceptance of an abandonment." 

This, as held by the Suprême Court in the case just cited, "manifest- 
ly refers only to authorized acts. * * * Taking possession to make 
partial repairs, not amounting to indemnity, was not contemplated by 
the contract. It was not authorized." 

We are of the opinion that the acts of the insurance companies in 
■question, in view of ail of the circumstances of the case, must be re- 
garded as a constructive acceptance of an abandonment. Insurance 
Company v. Copelin, supra; Gilchrist v. Chicago Insurance Company, 
104 Fed. 566, 44 C. C. A. 43 ; The Sarah Ann, 2 Sumn. 206, 210, Fed. 
Cas. No. 12,342, where Mr. Justice Story said: 

"When a loss takes place for which an abandonment may be made, the mas- 
ter is not exclusively the agent of the original owners of the ship, but he is 
the agent of those who retroactively become owners of the ship In conséquence 
of that event. If an abandonment is made and is justifiable, the coœmon doc- 
trine is that the master is the agent of ail eoncerued in the voyage, and that 
he becomes, by relation, the agent of the underwriters, whenever an abandon- 
ment bas been accepted, from the time of the loss to which the abandonment 
refers, although the abandonment may not hâve been ofEered or accepted untll 
months after the event." 

We are of the opinion that the judgment sliould hâve been given 
against the insurance companies, instead of the appellant. 

Accordingly, the judgment is reversed, and the cause remanded, with 
directions to the court below to enter judgment for the libelant against 
the défendant insurance companies for the full amount of the libelant's 
wages from June 18, 1904, to January 12, 1905, with costs. 



UNION TRUST 00. v. BUUKKLEY. 

(Circuit Court of Appeals, Si.xth Circuit. January 18, 1907.) 

No. 1,5G4. 

1. Bankrtjptoy— Liens— Pabol AKSIG^-MENT of Accounts axd Notes as Se- 

CURITV. 

A paroi assidûment by a mnn in business of tlie acc'ounts ;ind bills 
receivable which lie should aequire in the course of sueh business to se- 
cure a person for becoming hig indorser to eiuible him to raise inoney for 
use In the business croates a valid lien as against the ussignor's trustée 
in baukmptcy where tbe assignment was made in good faitli, îiltliough no 
notice of the saine was gi-s-eu to creditors, and tlie notes and accouiits re- 
niained in the iwssossion of the assigner until liis banliruptcy. 

[FA. Note. — For cases in point, see Cent. Ifig. vol. 0, Banliruptcy, § 
2a.5.] 

2. SAME— SUFFIOIKNCY OF PbOOF. 

A i")j!rol assigument of clioses in action as security by a bankrupt prior 
to tlie bankruptey may be establislied by tlie testiiuouy of the parties 
alone wliere sucli testiiiiony is uucontradicted and crédible, the witnesses 
are not inipeached. and tliere are no circumstances which cast doubt up- 
oii tlicir trutlifuluess. 
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3. ASStGNMENT— VALIDITT— IjÀW GOVEftWlNG. 

A paroi assignment by a man in business of the aecounts and bills re- 
" ceiTable whicli he ma5' aequire in the conduet of such business to se- 
cure an indorser of his paper, wliich securities were to remain in the 
possession of the assignor uniess demanded by the assignée, is govern'- 
ed by the law of the state in whioh the business was carried on and the 
aSsignor reside<l, altliough the eontract was actually made in another 
State, where tlie assignée resided. ' 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Assignments, 
14.] ' 

Appeal from the District Court of the United States for the Southern 
Division of the Eastern District of Michigan. 

The following is the opinion of the District Court by Swan, Dis- 
trict Judge: 

Macauley was adjudicated a banl^rupt on his own pétition Xoveinbor 2.3, 
1.904. The petitioner is his brother-iu4aw and résides in Connecticut. ïhe 
banlirupt had been engaged in business in Détroit for several years. Ile had 
received flnancial aid in starting in business from bis father-in-law, the peti- 
tioner's father, who died in November, 1902, leaving a last will and testament 
in which he required repayment of tlie loan to the banlcrupt and provided that 
in default thereof the amount — some $l."),fX)0 — should be chargea agaiust the 
share of the banlîrupt's wife in his estate. Tliis fact was known to the peti- 
tioner and the hoirs of the fatlier. In January, 190.^, tlie baulirui)t visited 
Hartford and stated to petitioner, as the latter testifles, "that bis business had 
outgrown his limited ca])ital * * * and wanted to borrow money. * » * 
That if he could get additional capital— that is, for a number of ycars — in soino 
way he thought he could mnko his business a sxiccess and very comfortably 
provide for his family in the years to corne. * * * That is, he asked me if 
I could give bim any mouey, and I told hini I did not bave any to loan him 
myself * * * no ready money, aud he said if I would iudorse for him he 
could borrow money in tlie Détroit banks, and he talked iflô.OOO. It seemed 
more tban I wanted to Indorse for and I persuadod him to say he could get 
along with $10,000, aud I asked him how I sliould be secured in any way, and 
he said ail he could offer me as security was sonie insuraiice policies he had 
in the iEtna Life Insurance Company — ^four policies aggregating |15,00O. He 
further said that he would assign to me the book aecounts or any future book 
aecounts as long as I coutinued thèse indorsements because the indorsements 
were for an indefinite poriod. He thought that ho would iiot need any indorse- 
ment after three or four years, but, of course, could not tell, and with thls 
understandlng he returned to Détroit and arrangcd to borrow §1.5,000 with 
my indorsement. He sent the notes to Hartford, and I indorsed tliem and 
returned them to liiui. Ile got the money from the First National Bank. 
Those were the flrst notes I indorsed for him — four notes for Jp2,.50O each."' 
Thèse notes were sent the bankrupt Jannary 2T, 1903, as is evidenced by the 
registry receipt of that date. 

The petitioner testifles positively : That the indorsements were made on 
the assurance of Macauley's assignment of the book aecounts to him, "be- 
cause," as he States, "I would bave had no security of any sort at ail for iny 
indorsement with the exception of thèse Insurance policies which were new 
policies practically and had no value to me. and, of course, with the idea of 
continuiug the Indorsements from tinie to time I would bave to hâve the bool<; 
aecounts, and it was my understanding as he talkod to me that thèse l)ook 
aecounts and bills receivable at any time wliile I indorsed for him were pledged 
to me to cover my indorsements." That the liankrupt submitted to him a 
statement at the time of the agreement for indorsement showing bills receiv- 
able approximately $30,000 in amount, and assured petitioner that it was his 
privilège at any time to take tbe business to jirotect himself. Pursuant to this 
arrangement petitioner indorsed between January 27, 1904, and the bankruptcy 
for renewals and for accruing obligations of the bankrupt, some 40 promis- 
sory notes, ail of which were produoed and identified. Four policies of life 
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insurance — one for $1,000, two for $5,000 eacli, aud one for $4,000 — are pro- 
duced and identifled as those whicli were turned over to the petitioner wbeii 
the paroi assignment was ruade. But one of thèse bas any cash value, and 
that is but .$29.02. The évidence is undlsputed that petitioner has paid $15,000 
and upwards on his indorsement, and the proceeds of ail the notes went into 
the bankrupt's business. The testimony of the bankrupt fully corroborâtes in 
ail essentials that of the petitioner as to tlie assigunient, the tinie, place of 
its exécution, and the considération for which it was given. The proofs are 
explieit that the agreement covered ail the boolî accounts and bills receivablo 
"at that time or might exist at any time while I [petitioner] was indorser," and 
that this was the resuit of two conversations between him and the bankrupt; 
that petitioner had no knowledge before November, 1904, that Slacauley was 
in flnancial straits. His flrst jjrotested note — indorsed by petitioner — matured 
November 29, 1904, after the ad.iudication. There is therefore no question of 
préférence in the case, nor is there any controversy as to the terms of the 
agreement under which the petitioner indorsed, save as to its légal effiect. Tlio 
only criticism ur)on the testimony in its support is that it cornes from inter- 
ested parties — the petitioner who is naturally deairotis of recouping his loss, 
aud the bankrupt, his brother-in-law, whose relation to him suggests a bias 
in the former's favor. The finding of the référée does not discrédit the testi- 
mony of petitioner or the bankrupt. Ile expressly disclaims any reflectlon upon 
its truthfulness. His conclusion is in ferma based upon two propositions: (1) 
The competéncy of the conversations to establish the assignment ; and (2) 
the fact that possession of the aecoimts was not taken under the assignment. 
November IG, 1904 — .about a week before the bankrupt filed his pétition for ad- 
.iudication — he executed a written assignment to petitioner and to Sarah B. 
Macauley, his wife, of the boolv accounts and bills receivable of R. H. Maeau- 
ley & Co. (the bankrupt's flrm name), wliich couflrmed the paroi agreements it 
recited to hâve been made with the grantees for their indorsements ; and ex- 
pressed its purpose to secure Bulkeley and Mrs. Macauley against loss on such 
indorsements. This instrument was made without the knowledge or consent 
of Bulkeley, and solely because of the banlcrupt'a désire to further secure the 
grantees in purauance of the agreements under which he obtained the indorse- 
ments. In itself it has no légal effieacy, and is not to be considered as against 
petitioner. Its primary purpose was to protect JIrs. Macauley if there should 
be a surplus after pa.ving petitioner. 

The referee's expressed reasous for the re.1ection of the elaim are that he 
"was not convinced that there was such an absolute transfer of those book ac- 
counts as the law requirese * * * There is no delivei-y of possession, and, 
witliout reflecting in the least upon the testimony of parties as given, one can 
readily see that the door wonid be opened to fraud of the worst character, if 
upon the simple statement of the two parties in interest a transaction of this 
kind could be proved. * * * Again, in my opinion, if such an assignment 
were made, it would not take efCect until the party proceeded to take posses- 
sion of it." 

The question presented, therefore, is simply as to the légal effect of the tes- 
timony — whether assuming its credibility It sufflces to establish an assignment. 
It must be conceded that an agreement resting for its support upon the testi- 
mony of the two parties to it is suggestive of bias and open to suspicion, es- 
pecially where the amount at stake is large, and there is no written évidence 
of the fact in controversy. But when it is not opposed by any évidence, except 
the considérations suggested by the interest of the petitioner and his relation- 
ship to tlie bankrupt. which the rejected as factors in his .l'udgment, and 
undisputed facts tend to corroborate it, the referee's déniai of the pétition 
must be referred to the competéncy of the évidence accepting its truthfulness. 
It follows, therefore, that the exceptions to his ruling présent a pure question 
of law. 

The considérations tending to corroborate the testimony of Bulkeley and 
the bankrupt are: 0) The bankrupt visited petitioner intending and prepared 
to obtain flnancial aid upon the security of his bills receivable and his policies, 
as is évident from the fact that he presented the statement of the former show- 
ing $.W,000 outstanding, and by his delivery of the policies — the only security 
of which he could make delivery. (2) Bulkeley immediately after the Hart- 
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ford agreement of January, 1903, began and thereafter eontlnuèd his indorse- 
ments of the bankrupt's notes to the estent of $15,000, as he agreed. (3) That 
with Bulkeley's knowledge that the baiikrupt owed the estate of his father-in- 
law (Bulkeley's father) $15,000 for moneys advanced for the bankrupt's busi- 
ness before 1903, which moneys by the last wlll of Bulkeley, Sr., who died In 
November, 1902, were eharged to the share of his estate falling to the bank- 
rupt's wife, It Is highly improbable that petitioner would hâve loaned his crédit 
by Indorsement or otherwlse to his brother-in-law without security, and in re- 
liance solely upon the sanguine hopes of the bankrupt that "in two or three 
years his business would be in such a condition as to dispense with the aid of 
further indorsements." (4) Bulkeley had not the ready money asked by Maeau- 
ley. His reluetance to lend his crédit to the limit of the indorsement desired, 
and his effort to reduce the limit, strongly indieates, in connection with his 
knowledge of Macauley's indebtedness to the estate of the elder Bulkeley, that 
the conditions were such as to justify security despite relationship. It ean- 
not be assumed that he was willing to hazard his own patrimony, as the bank- 
rupt's wife had done, without security. (5) The delivery by the bankrupt of 
his llfe Insurance policies to petitioner as part of the security for petitioner's 
indorsement is part of the res gestœ of the assignment. Their delivery as part 
security for the agreement of petitioner to indorse is undisputed. (6) That the 
bankrupt had no other security to give than the accounts and policies, and that 
the policies were known to petitioner to be practieally worthless, îind that 
Bulkeley required security, and the bankrupt verbally pledged or assigned the 
accounts receivable of his business as such security, is not contradicted by any 
testimony in the record. Thèse and other circumstances are strongly corrob- 
orative of the truth of petitioner's testimony that there was a présent assign- 
ment eoterminous with the continuance of the indorsements made by the bank- 
rupt to the petitioner which was followed pursuant to the agreement therefor 
by the petitioner's indorsements. That it was a valid agreement, though rest- 
ing only in paroi, cannot be gainsaid. It was to be performed in Michigan, and 
was there performed by the discount of the paper. It was not required to be 
irecorded. Preston Nat. Bank y. Geo. T. Smith Co., 84 Mich. StU, 47 N. W. 
•502 ; 12 Am. & Eng. Ency. Law (2d Ed.) 1055. 

It was an approi^riation of the current accounts as they accrued by way of 
pledge or security which contintied in time until the bankruptcy of Macauley. 
The interest conveyed by an assignment to secure the assignée against liabil- 
ity as an indorser is commensurate in degree and duration with. the liability 
it secures. Hamlin v. European Co., 72 Me. 83. The transaction bas ail the 
éléments of an équitable assignment of that kind of property as effectually 
as if it were created by mortgage, althougti not evidenced by writlng (Mer- 
chants' Xat. Bank v. Gregg, 107 Mich. 148, 64 N. W. 1052 ; McDonald v. Das- 
kam, 116 Fed. 276, 53 C. O. A. 554), and meets ail the requirements to its valid- 
ity as an assignment declared in Wright v. Ellison, 1 Wall. 16-22, 17 L. Ed. 555, 
wbere it is said "it is indispensable to a lien thus created that there should 
be a distinct appropriation of the fund by the debtor and an agreement that 
the debtor should be paid ont of it." It is not material that some of the ac- 
counts had not yet accrued. A court of equity would enforce the assignment 
accord ing to its intent. 

In Peugb V. Porter, 112 U. S. 742, 5 Sup. Ct. 361, 28 L. Ed. 859, it is said : 
"Hère as between Masser and Porter on the one hand, and Peugh on the other, 
there were words in the agreement of express transfer and assignment of the 
very fund now in dispute, though not then in existence which in contem- 
plation of equity is not material." This language is apposite to the facts in 
this easo. See, also, Ketchum v. St. Louis, 101 V. S. 306-316, 25 L. Ed. 999, 
where the court quotes with approval, as follows : "lu Re Strand Musie Hall 
Company, 3 De G. J. & S. 147, the question arose whether the company had 
made a valid charge on their real property. Lord Justice Turner said: 
'There can, I think, be no doubt that it was intended by thèse agreements to 
croate a charge upon the property of the company, but it was snid by the offi- 
ciai liquidator that this intention was not well carried into effecl. I appre- 
hend, however, that when this court is satisfitxl that it was intended to cro- 
ate a charge, and that the parties who intended to créa te it had power to do 
150 F.— 33 
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so, It will give «ffect to tlie Intention notwithstnnding any miâtake \YliIeh liiay 
Jiave oecurred in the attempt to affect it.' " Walker t. Brown, 165 U. S. 654; 
17- Sup. et. 453, 41 L. Ed. 485. 'J'Iie intention of tlie parties will be enforced in 
equity. Fourth St. Bank v. Yardley, 165 U. S. 635, 17 Sup. Ct. 43Ô, 41 L. Ed. 
855. It is no objection in a court of equity to the validity of the assignnient 
that manual possession of the accounts was not given. There Is no way by 
which an oi>en account can be iihysieally delivered. Preston Nat. Bank v. 
Geo. T. Smith Oo., 84 Mich. 385-387, 47 N. W. 502 ; Spring v. So. Carolina Ins. 
Co., 8 Wheat. 268, 5 L. Ed. 614 ; McDonald v. Daskam, 116 Fed. 280, 53 G. C. 
A. 554. The agreement of the parties transferred to petitioner the equitalile ti- 
tle thereto. That efCect inheres in the term "équitable assignment" — "an as- 
signment of that much of tho debt wliich a court of equity will recognize and 
a court of law will not." Pirst Nat. Bank v. Coates (G. C.) 8 Fed. 540-542 : 
Holmes v. Evans, 12!> N. X. 140, 29 N. E. 233 ; 2 Am. & Eng. Eucy. Law (2d 
Ed.) 1010, title "Assignments." 

It was assumed by both parties that the bankrupt would meet his papei*, 
otherwise the latter would not hâve indorsed. The equity of the transaction 
needs no vindieatîon. Equàlly manifest is the intention of the parties that the 
indorser should be protected by the appropriation of thèse accounts to his in- 
demnity. "ïhat the owner of a chose in action or of property in the custody 
of another hiay assign a part of svich rights, and that an assignment of this 
nature, if made, will be enforced iu equity, is aiso the settled doctrine of this 
court;" citing cases. Fourth Street Bank v. Yardley, 165 U. S. 644, 17 Sup. 
et. 439, 41 L. Ed. 855; Preston Kat. Bank v. Geo. T. Smith Co., 84 Mich. 385- 
387, 47 N. W. 502. 

It Is clear, also, that the agreement of the bankrupt was to be performed 
in and is controlled by the law of Slichigaii, as the notes indorsed were to be 
paid in Détroit, Slich. By that law no record of the assignment was required 
to be made. An assignment of oiien accounts is not an agreement to which 
the statute of Michigan regarding the record of chattel mortgages applies. 
That statute bas référence only to goods and chattels capable of delivery. 
Preston National Bauli v. George ï. Smith Company, supra. There is there- 
fore neither statutory, légal, or équitable defect in the assignment, nor valid 
objection to its enforcement. The objections that the bankrupt did not dis- 
close its existence to the commercial agencies or the banks with which he 
dealt, and that in his financial statements ,he classified those accounts as part 
of his assets^ making no mention of any incumbrance thereon, hâve had due 
considération. Some of thèse objections are not sustained by the proofs, be- 
cause the written statements were not produced, and paroi évidence thereof 
was properly excluded by the référée upon objection. Gonceding, however, 
that the facts were as claimed as to each and ail of those matters, and also 
that the bankrupt admits that lie dId not put the assignment in writing be- 
cause he "would hâve to transfer certain accounts, and I would not hâve been 
able to retain the money I collected on my accounts receivable and use it in 
paying the debts of the concem ; * * * tliat he wanted to use ail the mone.v 
he took in to pay those or any otlier debts tliat the business o\ved," and "did 
not think he could do it if he put the assigument in writing" — thèse cireum- 
stances neither singly nor oollectively avail to disi)rove the exécution of the 
assignment. They were ail acts or omissions of tlie banljrupt, not chargeable 
to the petitioner, nor, so far as tlie testimony sliows, known to or even sus- 
pected by him. He was under no légal or équitable obligation to give notice 
of this agreement, and the law of Michigan made no provision for its record. 

The contention that the agreement of January 3, 1903, was purely execu- 
tory — an agreement to assign the accounts in futuro— not a présent executed 
transfer thereof ëven by paroi, is negatived by the testimony of both peti- 
tioner and the bankrupt. The latter states in ternis: "He [petitioner] asked 
me what I would give him for security. I told him J would assign those ac- 
counts, and before we finished the conversation he asked me if I had assigned 
those accounts to him, and I said, 'Tes.' " The petitioner's testimony is equally 
explicjt to the same effeet as has been shown. The facts epitojuisied are that 
the l)ankrupt assured petitioner that if he would indorse tlie baukrupfs nego- 
tiable papër to the aniomit of $] 5,000, lie would assign his book accounts to se- 
curo the indorser's liabilitj", and theil and there assigned tliem to petitioner 
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by paroi for that purpose. The petitionei' on tbe faith of tliat assurance antl 
the oontemporaneous asSîgnment of tliat security indorsed Macauley's paper 
to the amount, of $15,000. The proceeds of thèse Indorsements went into thc 
bankrupt's bushiess and his creditors hâve had the beneflt of them. It is eou- 
ceded that the value of the assigiiecl aeeounts is less than petitioner's liabllity 
as indorser. I am constrain.ed l>y thèse faets to sustain the exceptions of the 
petitioner. The proofs estaWish an execnted valid assignment of the aeeounts 
to petitioner January 3, Ï9Ô3. ' 

The trustée must pay the proceeds thereof to petitioner. The petitioner Is 
enititled to costs. 

H. Helfman, for appellant. 

C. T. Alexander, for appellee. 

Before LURTON, SEVERENS. and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Richard H. Macauley, who Itad been 
engaged in millinery business in Détroit since january 15, 1901, was in 
Novetnber, 1904, on his own pétition, adjudged a bankrupt. The Un- 
ion Trust Company was appointed receiver, and on December 21. 
1904, was elected trustée. There came into its hands as trustée book 
accounts and bills receivable of the bankrupt of an appraised value of 
$11,000. On May 24, 1905, the appellee, Bulkeley, a résident of Hart- 
ford, Conn., and a brother-in-law of the bankrupt, filed a pétition in 
the bankruptcy court, alleging that thèse aeeounts and bills receivable 
were pledged to him by the bankrupt on January 23, 1903, by a verbal 
assignment, as security for his indorsements of the paper of the bank- 
rupt to be negotiated for the purpose of raising money to carry on the 
bankrupt's business ; and that the petitioner had, in reliance on said 
pledge, indorsed the bankrupt's paper, and that there was then remain- 
ing due thereon upwards of $15,000. It was stated in the pétition that 
it was understood, when the assignment was made, that the petitioner 
would not take possession of the aeeounts and bills until and unless 
he should deem it for his interest to do so, but that ail the accoimts and 
bills should be and remain pledged so long as the petitioner should re- 
main liable on any of the indorsements. The prayer was that the 
court should adjudge the petitioner to be the owner of the aeeounts and 
bills, and should direct the trustée to turn them over to him. An an- 
swer was filed by the trustée which did not admit the assignment, but 
put the petitioner to his proofs. Upon the hearing before the référée, 
the petitioner and the bankrupt both testified, and other testimony was 
given concerning the matters alleged in the pétition. The décision of 
the référée was adverse to the claim made by the petitioner. On a 
pétition for review, the référée reported the évidence and his conclu- 
sions thereon, and touching the matter of the alleged assignment, said ; 

"There is no delivery of possession, and, witliout reflectiug iu tlie least upou 
the testimony of the jvarties as given, one can readily soe tliat tlie door would 
be open to fraiid of the worst chnracter if, up(jn tlie simple statemeut of two 
parties in interest, a transaction of this kind fould be provcd. * * * jj^ my 
mind it would be a most dangerous proceeding to iierniit jiarties, .-ifter the 
bankvnijtcy liad occurred. to go in and pvove an assignment upou a gênerai 
conversation, such as the one in ijnestion," 

The District Judge reached a différent conclusion from that of the 
référée upon the question of fact as to whether the assignment had in 
truth been made as alleged, and, adverting to the above-quoted para- 
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graph of the referee's opinion, pointed ont that the référée was satisfled 
of the veracity of the petitioner and of the bankrupt as witnesses, but 
nevertheless had held that the law required more reliable testimony 
than that of such persons in a case so circumstanced. And there would 
seem to be some justice in the criticism. If there could be no reflec- 
tion upon the testimony of thèse witnesses, it could not fairly hâve been 
denied that it proved the assignment to hâve been made substantially 
as alleged. Both parties to the transaction swore to it unequivocally, 
and it is well-nigh impossible to say that the witnesses testified honestly 
and yet deny what their testimony proved. It was not a matter about 
which there could easily hâve been a mistake. The rule upon which 
the référée seems to hâve proceeded was too exacting. That évidence 
is sufficient in law which is directly to the point, is crédible, and is un- 
contradicted. There was nothing in the circumstances which rendered 
their testimony so impossible or grossly improbable as to justify dis- 
belief in the testimony of an honest man that the fact was as stated. 
Thèse observations are made to show that the case cornes hère with a 
practical concurrence of the référée and the judge in regard to the, 
facts. The circumstance that the référée committed a technical error 
in point of law is not material. And, adverting to the testimony, we 
cannot say that the conclusion reached by the court below was clearly 
wrong. It is subject to some criticism, such as that the parties were 
related by marriage, that the assignor did not report the transaction 
to the commercial agencies, and that the accounts and bills were left 
so long in the hands of the assignor. But thèse circumstances were 
explainable and not necessarily inconsistent with good faith. There 
are also some discrepancies in regard to incidental matters about which 
the memory might be at fault. But there is no serious discrepancy 
in regard to the essential facts. 

It appears that on the ICth of November, 1904, seven days before 
the bankrupt filed his pétition in bankruptcy, he executed an assign- 
ment of ail his book accounts and bills receivable to his wife and 
Bulkeley, the appellee hère, to secure them against loss from indorse- 
ments for him, and recited in it that it was made in pursuance of an 
agreement made before the makirig of such indorsements. But the 
making of this last assignment was without the knowledge or procure- 
ment of Bulkeley, and he did not learn of it until about the time the 
bankrupt fîled his pétition. As he claims nothing from it, it does not 
stand in the way of the claim he makes in his pétition under the earlier 
assignment to himself. It is contended by the appellant that the con- 
tract of assignment was a contract to assign, and so was an unperform- 
ed agreement when the bankruptcy proceedings were taken, which 
was converted into a claim for damages for breach of contract merely 
by the opération of the bankrupt act. But there is no ground for this 
contention. If any contract was made, it was one which became of 
its own force operative as a lien. It is true that the subject to be af- 
fected by it was to be thereafter acquired ; but, when acquired, it 
would become subject to the lien without any new or further agree- 
ment. This is something quite différent from an executory contract 

Finally, it is contended that the assignment was a Connecticut con- 
tract, and that by the law of that state a pledge or mortgage of after- 
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acquired property does not attach until the mortgagee takes possession 
thereof. But vve think the law of Michigan was the law which gov- 
erned the transaction. It is true the contract was made in Connecticut, 
but it concerned a subject-matter located in Michigan, namely, book 
accounts and biUs receivable — the products of a business to be carried 
on at Détroit. The indorsed paper would probably be used there, and 
the possession of the accounts and bills remained with the assignor 
at that place, where also the possession to be taken by the assignée in 
the contingency stated would be likely to occur. We think the parties 
intended their contract should be carried out in Michigan, wliere the 
bankrupt and his business were located. We do not, therefore, stop 
to inquire what effect the law prevailing in Connecticut would hâve 
upon the transaction if it were applicable. 

There is no reason to doubt, and we do not undërstand that counsel 
for the appellant doubts, that in Michigan such a pledge or mortgage 
of after-acquired property if free from fraud is valid. The subject is 
not regulated by any statute in that state. The rights accruing from 
such a transaction dépend upon équitable principles which are part of 
the gênerai law. It is well settled that an assignment of choses in ac- 
tion by paroi for the purposes of securitv is valid. In re Burnstine 
(D. C.) 131 Fed. 828; Draper v. Pletch'er, 26 Mich. loi. And we 
hâve held that a chattel mortgage of after-acquired property is good 
as between the parties. Fisher, Trustée, v. Zollinger (November 3, 
1906) 149 Fed. 54. The same doctrine bas been applied to assign- 
ments of book accounts to be thereafter earned by the assignor. Tail- 
by V. Officiai Receiver, L. R. 13 App. Cas. 523. And it is difficult 
to find any distinction in principle between a mortgage and any other 
appropriation of after-acquired propertv to the satisfaction of one's 
debts. McDonald v. Daskam. 116 Fed. '276, r,:] C. C. A. 554; Wilder 
V. Watts (D. C.) 138 Fed. 426. 

The order of the District Court will be affirmed, with costs. 



EVEXSOX et ;|1. v. SrAI'LI)lX(; et ïil. 

(Cirfuit Court of Appeiils. Xiiidi Circuit. Febnuiry 4. 1007.) 

1. Cot;KTS— .JcKi.si)ycTro-\ of Fedkk.ki. Coiirt — Amoi:\t in Dispute. 

In il suit to cujoin tlio \vroii,i;l'ul miilI uuliiwful intcvIVreiife with coin- 
lilniiiiuifs Imsiness. llic :iîuimiit m controvfvsy. for tlie imrpose of tlie 
jiu'isdietion of ii tViU'ral cîmrt. is tli<» V)ilu(> of tlio rifilit soiiglit to be i)i-o- 
tected, and ii senefjil nvernieiit in tlie bill tluit tlie vahie of tlie iiiiittei- 
in dispute e.xceeds .$2.").000. topetlier with further :illef;atioiis, showing thp 
extput of eouiiilaiuMiit's business whioli lias heen iuterfered with, .and 
whioh will be iuterfered with in the future, uniess protected by injunc- 
tion. tendins to sbow that the value of siieh ri^'ht sou^'lit to be protected 
in the future larsely exceeds $2.000, are suflicieiit, wheu not tienied to 
give the court .iurisdiction. 

lEd. Note. — For cases in point, see Cent. Dig. vol. 13. Courts, § 897. 

Jurisdiction of Circuit Courts, as deterniined by the aiuount in eon- 
troversy. see notes to Auer v. Lombard, 19 C. C. A. 75 ; Teniiet-Stribling 
Slioe Co. V. Roper, 30 C. C. A. 459.] 
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2. iNJUNCTioN— Geounds— Unlawpul Interférence with Complaksant's 

Business. 

Défendant, which was a voluntary association composed of numerous 
membeirs doing business tbroughout eastern W"asbington, organized a sub- 
sidlary association known as tbe "Peddlers' Association" and contributed 
tunds thereto for tbe puriiose of "competing with the peddlers," especially 
those selling buggles and wagons. Tbe association itself had no prop- 
erty except the fund so contributed, and the majority of Its members bad 
no buggies or wagons l'or sale. Uomplainant was a manufacturer of 
wagons and buggies in auother state, some of wbich were sbipped to 
Washington, and tbere sold by agents, wbo took a number of vehicles 
and drove througb tbe coiintry selling chiefly to farmers, and had tbus 
built up a profitable business. Défendant, through its said subsidiary or- 
ganization, entered upon a systematic course of interférence with tbe business 
of complainant by employlug mon, usually two, to follow each agent of com- 
plainant. They stopped at tbe same hôtels and stables, started out when 
fie started, and followed him throughout the day to every prospective cus- 
tonier, and interfered with the conversation. They took no vehicles with 
them, and generally ofCered none in compétition; their sole purpose ap- 
pearlng to be to interfère with and prevent sales by complainant's agents 
by means of interruptions and false statements respecting complainant 
and its goods and intimidating and diseournging its agents. Beld. that 
such action was unwarranted upon any ground or claim of compétition, 
and was an unlawful attempt to wantonly destroy complainant's business, 
and was properly enjoined. 

3. Parties— VoLUNTAET Association — Parties by Représentation. 

A voluntary association having many members may be brought into court 
under equity rule 48, by service on its offleers, and such of its mem- 
bers as are known and ean be conveniently reached sufflcient being served 
to represent ail the diverse interests. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 37, Parties, § 30 ; vol. 
4, Associations, §§ 37, 38, 41, 42.] 

4. ASSOCIATIONS---LlABILITY OP MeMBERS— ACTS OF SUBSIDIARY ASSOCIATION. 

Where a voluntary association créâtes a subsidiary or branch associa- 
tion as an instrumentality through which to accomplish> certain purposes, 
It is liable for the acts of such subsidiary association to the same extent 
as though such acts had been done by the entire membership. 

îj. EQUITT— AMENDilENTS TO BiLI. — MOTION FOR PRELTMINARY INJUNCTION. 

Amendments to a bill, on the hearing of a motion for a preliminary In- 
junction, and before demurrer or answer, held properly allowed under 
equity rule 28. eitber as relating to matters of form, or as witbin the 
discrétion of the court. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, § 559.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 
For opinion below, see 149 Fed. 913. 

This is an appeal from an order granting an injunetion pendente lite. The 
bill alleged in substance that the appellees are engaged in the manufacture 
and sale of buggies and wagons ; that their place of manufacture is in the 
State of lowa ; that for many years they bave been engaged in selling their 
buggies and wagons in otlier states, including tlie state of Washington ; that 
they liave had, during the snmmer season, agents and salesnien in tbe state of 
Washington wbo travel tbrougli the conntry selling buggies and wagons, es- 
pecially to farmers and others residing in tlie rural districts; that their 
wagons and buggies are stroug and especially adapted to the iieeds of farmers, 
aud bave aequired a, réputation in the state of AV'asliington as buggies and 
wagons of higli grade and, excellent quality, purchasable at reasonable priées, 
and tliat such réputation aud standing of the apijellees in said community in 
said business is of very great value to them; that a few months prier to the 
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flling of tlie bill, many of tlie dealers in hardware aiïd farming imidemcnts in 
eastorn Washiuston eonsiiired and coiifederated togetber for tlie purposo of 
monopolizing siicli business in sncli section, and especially for the purp/ose 
of preventing niunufaeturers aiid dealers in hardware and farming iniiile- 
mcuts residing witliout tlie liniits of tlie state of Washington froni selling 
any of siich goods. warcs, and nierrhandiso in siicli state at rctail, and to 
jirevent tlie apiiellees froiii selling their Iniggies and wagons at retail to farmer.s 
and otliers iu the rural distriets: that said local dealers formcd an association 
under the naine of the "Inland Empire Ini]ilenient and Hardware Dealers' 
Association :" that soiiie of the nienibers are dealers in liardware, and are not 
engaged in the business of selling buggies and wagons or other farming iniple- 
nients, while otliers are local dealers in farming iin]ilenionts ; that the asso- 
ciation includes members residing in the couuties of Spokane, Lincoln, Douglas, 
Adams, l'erry and Okanniran : that the jiu>nibers of snch association raised a 
fund of ivlO.OOO, and placed the saine in tlie hands of the ap]iellant Kvenson, 
to be used for the imrposc of iireventing fho aii|)ellees froni selling any bnggies 
or wagons in eastern Washington at retail : tliat for s<'veral weeks !ast past tUo 
appellees hâve had abont 20 eni]iloyés engaged in selling Iniggies and wagons iu 
(eastern Washington ; that their metlKxl of doing business was to drive tbrough 
the rural districts bauling froni two to four wagons ami stopiiing at farnihouses 
and other idaees wliero custoniers would probably he, offering the saine for 
sale; that before offering said bnggies and wagons for sale the appellees paid 
the taxes thereon as provided by statute. and, in other resiiects, coinplied with 
the statutes of the state of AN'ashington ; that s;iid association, tlirough the 
appellants Evenson. Liu-as. and ITay, unlawfully iiiterfered with the business 
of the appellees, and bave tbreatenéd. intimidated. harassed. and iinnoyed their 
employés, and the i>ersons with wlioiii tliey were transacting business: that 
they hâve had said eniiiloyés followed day and night. so that wberever one of 
them weiit, lie was dogged, sometimes liy one. Imt gem>rally b.v two of the em- 
ployés of said association — sonie of said follo^ers b(>ing armed with guns and 
rifles, some of them being unarmed; tliat whenever the emjiloyé of the ap- 
pellees undertook to converse with a fariner f)r other jn-obable i)urchaser. sucli 
conversation would be interruiited b.v the said foUowers, and the latter would 
undertake to dissuade such jirobable piirchaser froni iiurchasing goods of tlie 
appellees, suggesting that they ought to purchase of résident dealers who re- 
sided in the communit,y ; tliat the said followers were not undertaking to sell 
any buggies or wagons, nor did the.y elaini to i-epresent any conipetitor of th(^ 
appellees or any dealer in buggies or wagons; that the sole object and purpose 
was in ail cases to preveut the aiipellees from making sales, to the end that 
they inight be driven eut of business in the state of Washington ; that said fol- 
lowers undertook and bave undertaken to persuade purchasers to violate their 
contracts, whereby they bave jnu'chased goods froni the apiiellees; that several 
of snch followers, at the instance of said association, bave bcen appointed 
detmt.y sheriffs. and one of tlie agents of the appellees was arresled uiiou 
a false and mali<-ious charge of )ieddliiig goods witliout a lic(Mise liy one of tlie 
said followers so aiipointed a depnty sherjff, ail at the instance of tho asso- 
ciation, and in furtberance of said conspiracy; tliat said <-onduct on th(> jiart 
of tlie agents of said association lias bcen carried on for several weeks and 
numerous sales bave lieen lost as a resnlt thereof. and the eni])Ioycs of the ap- 
jiellees liave beconie alarnied and discouraged, and will, unless said acts of said 
followers are sto]i)ied. ipiit the eniiiloyiiient of tlie appellees, and the aiiiu-llees 
will be unable to further carry on their busiu(>ss in tlie state of Wasbinïion; 
that, in juirsuance of such nefarious scheine. the association lias circnlated 
false and slauderous niatter concerning the ap]iellees and their buggies and 
wagons, and hâve falsely stated that tlie hittcr are of inferior i|ua!ity. ami 
are beiug sold at a iirice greatly in e.\cess of iirices cliarg<>d by local dealers, 
ail of which is false and kuowii to be fulse by t'.ie apjiellants, ami that tliey 
bave circulated stories to the elfect that the appellees and tlieir empIo.vés 
are perpetrating frauds on tlu'ir custoniers in viiri(nis ways, which the bill 
)iroeeeded to set fortli. The bill allcged "that tbere is no .-idequate remedy at 
law. that the value of tlie matter jn disimte exceeds, exclusive of interest and 
eosts, the snni of more tlian $25,000, and that your orators bave been damaged 
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by the said acts and conduct of said défendants iu excess of the sum of $2Ô,- 
000." After settiug forth that the threatened injury would be irréparable 
unless stayed by the court, the bill prays for an injunction and for judgment 
against the appeUants for .$25,000 aud for such further relief as shall be 
just and proixîr. With the bill attidavits were filed. ïhereafter further af- 
fldavits were filed when the matter came on to be heard on the application 
of the appellees for an injunction pendente lite upon the bill and the affldavits 
of the appellees and the counter afiidavits of the appellants. Upon considéra- 
tion of the bill and the facts set forth in the atfidavits, the court onjoined 
the appellants pendente lite "froni preceding or followiug in close range any 
employé, agent, or servant of the coniplainants, or the teams used by them or 
any of them in such manner as to hinder, obstruet, harass, annoy, or intimi- 
date the complainants or any of their employés in the free use of the highway, 
and from in any other manner occupying said highway in such a manner as 
to hinder, obstruet, harass, annoy, or intimidato the complainants or auy of 
their employés in the free use thereof ; also from approaching or spealîing to 
any actual or supposed customer or customers of the complainants so long as 
complainants' agents or servants are personally présent and engaged in solling 
or negotiating the sale of any buggy or wagon, for the purpose of defeating 
such sale by the complainants; also from resorting to any species of intimi- 
dation, force, or fraud, or any conduct that would imply intimidation, force. 
coercion, or fraud, for the purpose of preventing complainants from sollii!'; 
buggies or wagons and carrying on said business of selling buggics or wagons." 

H. J. Hibschmann and Merritt, Oswald & Merritt, for apncihiit.s. 
F. T. Post, A. C. Lyon, and H. H. Stipp, for the appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as abovc, dclivercJ 
the opinion of the court. 

It is earnestly contended that the court had no jurisdiction of tlio 
cau.se, for the reason that it did not appear from the bill that the re!|- 
uisite amount in controversy was involved. As we read the alléga- 
tion of the amount in controversy, it is that the value of the matter in 
dispute exceeds $25,000, and that, in addition thereto, the appellees hâve 
been injured by the acts of the appellants in excess of the sum of $"<;."i,- 
000. The statement of the amount involved is made imdcr oath. 
It is not denied either by plea, answer, or by any afïidavit. It is true 
that the bill does not set up the value of the appellees' business, or 
speciiîcally allège the extent to which it will be damaged by the acts 
of the appellants, but it is clear from the averments of the bill that the 
matter in dispute, the value of which in the complaint is laid at more 
than $25,000, is the right of the appellees to conduct their business 
in the state of Washington. The bill sets forth the damages which 
bave been sustained by the appellees within the few weeks prior to the 
commencement of the suit and présents facts, showing the extent of 
their business in the state of Washington, which bas been interfered 
with, and which will be interfered with in the future unless protected 
by injunction. A case in point is Butchers' & Drovers' Stockvards Co. 
V. Louisville & N. R. Co., 67 Fed. 35, 14 C. C. A. 290, in which Judgc 
Taft, speaking for the Circuit Court of Appeals, said: 

"The avermcitt of the bill is tliat the in.jury and damage done to its busi- 
ness by tlio refusai of the vailroad Company to afford to it such transporta- 
tion and shipiniig facilities is irréparable, and largoly exceeds the amount of 
the sum of $2,0(10. ïhe damage done by the refusai is to be estimated by the 
value of the right denied, and therefore the allcgatiou that the damage large- 
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ly exceeds $2,000 Is inferentially a stateuient tliat tlie value of the riglit de- 
nied Is largely in excess of $2,000. Even if tliis averment refers, as daiiiied 
by counsel, to damages sustained by coniplainant before tlie filing of the bill, 
it gives rise to the necessary implication tbat the subséquent permanent In- 
jury, unless enjoined, will exceed in pecuniary amount that already suffered 
beeause the past damages only covered a perlod between the demand and the 
filing of the Mil." 

Other cases in point are Pennsvlvania Co. v. Bay et al. (C. C.) 138 
Fed. 203 ; Board of Trade of thé City of Chicago v. Cella Com. Co. 
(C. C. A.) 145 Fed. 28. 

The affidavits sufficiently snstained the allégations of the bill and the 
conclusion of the court below, and showed that the appellants were pur- 
suing a systematic course of interférence with the business of the appel- 
lees in peddling buggies and wagons in the state of Washington ; that 
as an agent of the appellees would go through the country taking in 
his train a number of buggies or wagons, the agents of the appellants 
would foUow, generally in pairs in order the better to watch, harass 
and dog the steps of the peddler. Wherever the peddler would stop, 
the foUowers stopped ; wherever he lodged, they lodged. As he 
started ont in the morning, they were close in pursuit. Whenever he 
engaged in conversation with a customer, they would interrupt the con- 
versation and advise the customer not to buy, and "to prevent trouble," 
the citstomer would often refuse to buy. The followers in nearly every 
instance had no vehicles of their own to offer. Their declared purpose 
was to prevent the appellees' agents from making sales. The resuif 
was fréquent personal altercations and in one instance a fist fight. The 
appellees' agents were often intimidated. Some of the followers carried 
rifles, some of them had been made deputy sheriffs, and, in one instance, 
one of the appellees' agents was arrested by such a sheriff under the 
provision of a law which had been declared void by the superior courts 
of the state of Washington. The proof showed a practical destruction 
of the business of the appellees in the state of Washington, and that the 
purpose of the appellants, and it is not by them anywhere denied, was to 
continue in the course of action complained of. It is contended on be- 
half of the appellants that their acts were but the acts of competitors 
in business, and that they had the légal right to go upon the highways 
and engage in conversation with any one ; and, in gênerai, to do the 
acts which are complained of. This contention cannot be sustained. 
The association was a combination of men engaged in varions lines of 
business. It had no property of its own save the money that was raised 
for the purpose of interfering with the appellees. It had not, nor had 
the majority of its members, any buggies or wagons for sale. It did 
not, as a gênerai thing, send out such merchandise upon the road to 
ofifer it in compétition with the merchandise of the appellees. Its sole 
object and purpose, so far as disclosed by this record, was to break up 
the business of the appellees in the state of Washington. 

The appellants contend that their combination in itself was not unlaw- 
ful, that no unlawful means were used in furtherance of it and that 
the damage to the appellees, if any they sustained, was the natural 
and unavoidable resuit of compétition, incident to the carrying on of 
the appellants' business in a lawful manner. It is to be admitted that 
the appellees hâve no right to be protected against compétition, and that 
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the appellants hâve tlie right to push any lawful trade by ail lawful 
measures and to keep and maintain the benefit thereof, and to exclude 
others from participation in it if they can. But, while the appellees 
hâve no right to protection agaihst compétition, they hâve the right 
to protection against wanton and mahcious interférence aud annoyance. 
It is true that the acts of interférence complained of in the bill, and 
proved by the affidavits, were, for the most.part committed iipon the 
public highway, but the particular spot upon the highway or elsewhere 
where the appellees were offering their goods for sale was, for the time 
being, their place of business. We do not say that they had any ex- 
clusive right to be there, or that the appellants had not the right to go 
upon the same highway with goods and to follow the appellees' goods 
with hke goods of their own, if they had such, and offer the same in 
compétition with the appellees and to the same customers. But that 
is not what was done. The appellants' agents took with them no goods, 
and generally they offered none in compétition. Their sole purpose 
appears to hâve been to interfère with and prevent sales by the appel- 
lees. This they accomplished by breaking in upon conversations, in- 
terrupting sales, and making false représentations as to the nature of 
the appellees' goods, and the manner in which they treated the pur- 
chasers thereof and other offensive acts. Their purpose was not to- sell 
goods of their own, and thereby interfère with sales by the appellees, 
but it was, by pursuing a policy of molestation, to drive the appellees 
out of business and out of the country. The right of compétition fur- 
nishes no justification for such acts. This is in accordance with the de- 
cided weight of authority. State v. Huegin (Wis.) 85 N. W. 1046, 63 
L. R. A. 700; Jackson v. Stanfield (Ind. Sup.) 36 N. E. 345, 23 
L. R. A. 588 ; Van Horn v. Van Horn (N. J. Err. & App.) 28 Atl. 
669 ; Ferd. Heim Brewing Co. v. Belinder (Mo. App.) 71 S. W. 691 ; 
Ertz V. Exchange Co. (Minn.) 81 N. W. 737, 48 L- R. A. 90, 79 Am. 
St. Rep. 433 ; Graham v. St. Charles St. R. Co. (La.) 16 South. 806. 
■27 L. R. A. 416, 49 Am. St. Rep. 366 ; Hopkins v. Oxley Stave Co., 
83 Fed. 912, 28 C. C. A. 99 ; Standard Oil Co. v. Doyle (Ky.) 82 S. 
AV. 271. 

It is assigned as error that the court held that the appellees were en- 
titled to an injuncion as against members of the Inland Empire Imple- 
ment and Hardware Dealers' Association, who were not served, and 
made no appearance in the suit, the association being a voluntar}- associa- 
tion not incorporated so that it could be made a party défendant. There 
is an exception to the rule that such an association may not be made a 
défendant by suit against or service upon its officers, and that is the 
exception contemplated by equity rule 48, which provides that when 
the parties on either side are very numerous and cannot, without mani- 
fest inconvenience and oppressive delays be ail brought before it, the 
court in its discrétion, may dispense with making ail of them parties, 
and may proceed in the suit, having sufficient parties before it to rep- 
resent ail the diverse interests. The bill brings the case within the ex- 
ception by alleging that the membership of the association is very large, 
and that the appellees cannot ascertain the names of more than a few 
thereof. The record shows that the parties before the court were 
E. E. Lucas, the président of the association, and Edward W. Evenson, 
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the secretary, treasurer, and active manager thereof, an'3, in addition 
to thèse facts, it appears that the association has nnder its name made 
a gênerai appearance in the suit. Upon the filing of the appellants' 
affidavits, the membership of the association was disclosed, and the 
appellees thereupon oflfered during the hearing an amendment, adding 
the names of many other members of tlie association, and embodying 
the names of the three members who composed what was called the 
"Peddlers' Committee." The peddlers' committee, it appears, was 
formed at a meeting of the association for the purpose of forming "some 
plan to compete with the peddlers." Under the plan which was 
adopted, each résident dealer in ranges or vehicles who belonged to 
the association was to be asked to pay, not into the treasury of the Ped- 
dlers' Association, but into the treasury of the Inland Empire Imple- 
ment and Hardware Dealers' Association the sum of $20, and ail manu- 
facturers and jobbers in ranges and vehicles in the territory, or who 
solicited trade therein, were to be asked to contribute $100. The money 
so coUected was to be used to pay expenses in offering such competi^ 
tien to peddlers as would enable résident dealers to hold their trade, 
and the adopted plan proceeded to .spccify the method of carrying on 
that compétition. It appeared in the affidavit of Evenson that the 
branch of the défendant association known as the "Peddlers' Associa- 
tion" was organized by the gênerai association. Thèse facts show that 
the Peddlers' Association was the créature of the larger association and 
the instrumentality which it used to carry out its gênerai purposes. 
The lower court so found, and we discover no error in that conclusion. 

It is contended that there was error in permitting the appellees to 
make amendments to their bill. The first amendment was filed during 
the hearing, and in response to the objection that the bill did not 
plainly allège that the appellants threatened to continue their unlawful 
acts. This was an amendment in matter of form, and permissible un- 
der equity rule 28. The requirements of the rule were complied with. 
The second amendment was also filed during the hearing, and after 
the appellants had attacked the bill, on the ground that the Inland 
Empire Implement and Hardware Dealers' Association was a volun- 
tary association, and that no sufficient number of its members had been 
made parties défendant to subject it to the jurisdiction of the court. 
To allow or reject this amendment was discretionary with the court, 
and its ruling is not reviewable hère. Chapman v. Barney, 129 U. 
S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800. It is contended that there is in 
the bill a misjoinder of causes of suit. No such objection to the bill 
was presented to the court below, nor is there an assignment of error 
based on such alleged misjoinder. The contention tfierefore cannot 
be considered hère. 

Complaint is made that the injunction goes further than the court 
was warranted in going, in that it enjoins the appellants from ap- 
proaching or speaking to any actual or supposed customer of the ap- 
pellees, so long as the latter's agents are personally présent and en- 
gaged in selling or negotiating the sale of any buggy or wagon, for the 
purpose of defeating such sale. This part of the injunction, it may be 
conceded, trenches upon délicate ground. For the présent we are" not 
prepared to say that, in so ordering, the court below was not acting 



524 150 FEDERAL KEPOEÏEB. 

vvithin its discrétion, or that substantial rights of the appellants were 
thereby invadcd. The appellees had the right to ofFer their goods for 
sale, and to discuss the merits thereof, and the terms of sale. The ap- 
pellants had no right to prevent them from doing this. If to in- 
terfère in conversations was tantamount to preventing the appellees' 
agents from conducting their business, it was an unvvarranted inter- 
férence. 

The order for an injunction pendente lite is affirmed. 



FISII V. FIRST NAT. BANK OF SEATTLE, WASII. 

(Circuit Court ol' Appeals, Nintli Circuit. Jauuary 7, 1007.) 

No. 1,187. 

1. Partneesiiip — Retiremknt of Partner — AssiniPTiox of Debts by Cox- 

TiNuiNO Partner — Eefect— Rioirrs oe Ckeditors to Sue. 

Articles of partuersliip reeited tliat one of the partners liad given liis 
promissory note for money borrowed aiul used foi- tlie beuelit of tlie jiart- 
nersliip, and providod tliat tlic sanie slionld be a partnersliip obligatiou. 
Before the uiaturity of the note the partnersliip was dissolved, and tlie 
other partner wlio sueceeded to the business and ])roperty assumed ail of 
the partnersliip liabilities. IlcUl tlfat. uiuler sucli a.i,Tcements eonstrued 
together, sucli partner lieeaiiie directly liable for the paynient of llie doht, 
and that under C.arter's Code, Ahislca, p. 14.j, § 1, whicli abolisUes tlie 
distinction botween actions at law and su its in equity, the holder of tlie 
note could maintaiii an action in his own naine a,s;ainst liiin, 

|Ed. Note. — For cases in jioint. see Cent. IJig. vol. 38, Partuership, §§ 
405-499 ; vol. 11, Contra ets, § 800. J 

2. CoNTRAcTs— Action — Défenses. 

A créditer who sues ou a contract niade by a tliird person with the 
debtor to assume and pay the debt does so subjcct to ail the equlties ex- 
isting between the original parties to the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Contra cts, § 800.] 

3. MORTGAGES— RKiUT TO SUE ON 1)EBT — TRANSFER OF DeBT — EfPEOT AS TRANS- 

FER OF SECURITY. 

On the dissolution of a partuership, the partner who sueceeded to the 
proi)erty assiiined paynient of n note wliich had bcen given by the other 
jiartner for money tliat weiit info the partnersliip, and which lie socured 
by a conveyanee to tUe payée of pro]ierty, which also went into the 
partnersliip. and jiassed to the sueceeding partner, subject to the lien. 
The note \vas transferred by the payée, lleld, that the fact of such con- 
veyanee was 110 défense to an action by the transférée against the suc- 
ceéding jiartner to reco\"er the debt: the conveyanee being in effect a mort- 
gage which passed to tlie i)laiutifC by the assignment of the note, and 
would be extingnisbed by paynient of the debt. 

|Ed. Note. — For cases in iioint, sec Cent. Uig. vol. 35, Mortgages, §§ 
5G8-584.] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

The défendant in error, the plaintiff in the court below, alleged in its coni- 
plaint: That «n Deceinber 18, 1902, I. H. Looniis mado a promissory noie 
for .$5,000 to the order of S. G. Simpson, payable one year from date in Seattle, 
with interest at 10 per cent. That on February 5, 1003, the said Loomis ami 
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Oscar Fish, the plaintiff in error, entered Into a partnership agreement to 
transport freight and passengers from Valdez into the interior of Alaska, and 
to sell goods, wares, and merchandise. ïhat in the agreement, It was recited 
that Loomis had contribiited to the firrn a stoclc of goods and transportation 
outfit of the value of $7,600. Then foUowed this clause: "In the purchase of 
said merchandise the said Loomis incurred an indebtedness of $5,000 evidenced 
by a promissory note for the said amount payable to Sol 6. Simpson of Seattle 
on or about December 12, 1903, which said indebtedness is hereby assumed by 
the partnership hereby formed. Said ITish agrées to contribute from time to 
time, as it may be needed by the said partnership, the suni of $2,600." ïhat on 
May 4, 1903, the défendant in error purohased the said promissory note in 
due course of business. That on June 10, 10O3,- Loomis and Fish dissolved 
their partnership, and in the agreement of dissolution it was provided : "It is 
further mutually agreed that the said Oscar Fish shall take into bis posses- 
sion and eontrol ail of the assets of the said partnership, and shall bave the 
right to sell and otherwise dispose of the same accordlng to the best of his 
judgment; and, in considération thereof, the said Fish agrées to pay, and 
does heretsy assume, the liabilities of the said partnership at tbis date.'' The 
complaint further alleged that the said promissory note was given by Loomis 
to Simpson in considération of $5,000, and that the sum so borrowed by Ijoomis 
was used in the purchase of the goods, wares, and merchandise, which were 
turned over by Loomis to the partnership. 

The action was brought against Loomis and Fish, but the former made no 
appearance. Fish demurred to the complaint on the grounds of misjoinder of 
parties défendant, defect of parties plaintifC, and the faihire of the complaint 
to State a cause of action against him. The denmrrer was overruled. Fish 
answered, denying some of the allégations of the complaint, and setting u]) 
three affirmative défenses; First, that tbere was misjoinder of causes of ac- 
tion ; that an action upon a negotiable promissory note made by I^oomis to 
Simpson was joined with a cause of action which, if available to auy one, was 
in favor of Simpson alone. Second, in substance, that at tlie time when the 
promise of the partnership was made with Loomis to pay his debt to Simpson, 
the latter held the légal title to certain lots in Valdez of the value of $2.738.04, 
which had been conveyed to him by Loomis under an agreement that the for- 
mer was to hold them as security for the payment of the debt which was 
thereafter assumed by the partnership, and that the lots had been transferred 
by Loomis to the partnership, and by the partnership upon its dissolution to 
Fish, who was the owner of them subjeet to the lien of Simpson ; that at 
the time of the formation of the copartnership Loomis had a contract with 
Simpson for carrying freight for him from Valdez into the interior of Alaska 
at 30 cents per pound, the freight money for which was to be credited on the 
indebtedness from Loomis to Simpson and on the said promissory note ; that 
this contract was transferred to the copartnership at the time of its forma- 
tion, and as a part of the whole transaction ; that thereafter the copartnership 
transported freight for Simpson, and earncd thereby $2,054.15 freight money ; 
that after the dissolution of the partnership, Fish made lasting and valuable 
improvements on the Valdez lots in the sum of $544.04 ; that at the time wlïen 
the copartnership was made, and the indebtedness to Simpson was assumed by 
it, Loomis stated to Fish as an inducement for such assumption, that the 
note was not negotiable and could not be transferred ; that, relying upon that 
statement, and upon the statement that the amount due for freight would be 
credited on the note, and that when the note was paid, Simpsou would re- 
convey the lots, Fisb assented to the assumption of the indebtedness. The 
third défense in addition to alleging facts substantially set forth in tlie sec- 
ond défense a.verred : "That neither the partnership nor Fish ever had any 
intention of securing the payment of the negotiable note nientioned in the 
complaint." 

Tlie affirmative matter in the answer was demurred to on the ground that it 
stated no facts sufflcieut to eonstituto a défense and the demurrer was sus-, 
tained. The case was tried before the coin-t without a jury. The flndings of 
the court sustained ail the allégations of the complaint and judgment was 
rendered for the défendant in error for the full amount due upon said prom- 
issory note. 
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Ostrander & Donohoe, Goodell & Edwards, and Pillsbury, Madison 
& Sutro, for plaintiff in error. 
James Kiefer and Brown & Smith, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, del'vered 
the opinion of the court. 

Did'the bank, as owner before maturity, of the negotiable proniissory 
note, hâve a cause of action against Fish by virtue of the partnership 
agreçment between Fish and Looniis, or by virtue of the agreernent of 
dissolution, or both ? In the partnership agreernent, it was recited that 
the note was given for money which was used by Loomis to purchase 
the goods and merchandise which he transferred to the copartnership, 
and that the indebtedness was assumed by the partnership. In the 
dissolution agreernent, which was made four months later, ail of the 
assets of the partnership were turned over to Fish, and he assumed 
the liabilities of the partnership. At the time of the dissolution, the 
promissory note was not due, and, in determining what liabilities were 
assumed by Fish, the two agreements should be read together; and, 
when so read, it is obvions that the indebtedness on the note was a 
liability which Fish expressly promised to pay. 

At common law, the right of a plaintiff to sue in assumpsit in his 
own name upon the promise contained in an agreernent not under seal, 
if made for his sole benefit, although he was not a party to the contract, 
was generally recognized. Hendrick v. Lindsay et al., 93 U. S. 143, 
33 L. Ed. 855. In the case just cited, the court said : 

"But the right of a party to maintain assumpsit on a promise not under 
seal made to another for his benefit, altliougli much coutroverted, is now 
the prevailing rule in this country." 

As to what contracts are, and what are not, made for the benefit of 
a third person, within the meaning of this rule, there is much diversity 
of opinion, and the décisions are not reconcilable. But it is universally 
held, so far as our observation goes, that the promise made by the pur- 
chaser of property to the seller to pay, as part of the considération there- 
for, a specified debt due from the seller to a third person, is a promise 
made for the sole benefit of such third person, and one upon which he 
may maintain an action. In such a case, the third person is privy in 
fact to the promise and the considération. In Austin v. Seligman, 18 
Ped. 519, 21 Blatchf, 506, a case in which a copartnership transferred 
its assets to a purchaser, and the latter assumed partnership debts, 
Wallace, Circuit Judge, said: 

"If, upon such a transfer, the purchaser assumes to pay certain specified 
creditor.s or certain enumerated debts of the seller, it may be fairly urged 
that the parties contemplate a direct liability to the specified creditor on tho 
part of the purchaser." 

Among cases sustaining this gênerai doctrine are the following: 
Barker v. Pullman's Palace Car Co. (C. C.) 134 Fed. 555 ; Bassett v. 
Hughes, 43 Wis. 319; Grant v. Diebold Safe & Lock Co., 77 Wis. 
72, 45 N. W. 951 ; Redelsheimer v. Miller et al., 107 Ind. 485. 8 N. E. 
447; Potts v. First Nat. Bank of Gadsden, 102 Ala. 286, 14 South. 663; 
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Snèll et al. v. Ives, 85 111. 279 ; I,ovejoy v. Howe, 55,Minn. 353, 57 N. 
W. o7 ; Delp v. Brewing Co., 133 Pa. 42, 16 Atl. 871. 

There is other ground upon which the promise of the plaintiff in 
error may be enforced. When he made his promise to Loomis to as- 
sume the debt, he becamë, as between himself and Loomis, the princi- 
pal, and the latter became his surety. Said the court, in Keller v. Ash- 
ford, 133 U. S. 610-623, 10 Sup. Ct. 494, 497, 33 L. Ed. 667: 

"If one person agrées with another to be primarily liable for a debt due 
trom tbat other to a third person, so th.it ag between the parties to the agree- 
inent the first is the principal and tbe second the surety, the creditor of 
such surety is entitled in equity to be substituted in his place for the pur- 
pose of conipelling such principal to pay the debt." 

The principle so announced was, in that case, applied to the con- 
tract of a purchaser of mortgaged property who had assumed the pay- 
ment of the mortgage debt. It was reaffirmed in Willard v. Wood, 
135 U. S. 309, 10 Sup. Ct. 831, 34 L. Ed. 210, in which case the court 
recognized the remedy of a mortgagee against a grantee of the mort- 
gagor to enforce such an agreement, and held that the question wheth- 
er the remedy is at law or in equitv must be governed lay the lex fori. 
In Union Mutual Life Ins. Co. v. Hanford, 143 U. S. 187, 13 Sup. Ct. 
437, 36 L. Ed. 118, it was said: 

"The grantee. as soon as the mortgagee knows ot the arrangement, be- 
c-omes directly and primarily liable to the mortgagee for tlie debt for which 
the uiortgagor was already liable to the latter, and the relation of the gran- 
tee and the grantor toward the mortgagee as ^Yell as between themselves 
is theneeforth that of principal and surety for the paymeut of the mort- 
gage debt." 

In Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 445, 45 L. Ed. 613, 
it was held that, under the practice in Arizona, the grantee of a 
mortgagor, who has agreed to pay the notes secured by a mortgage, 
may be held liable for a deficiency upon the sale of the mortgaged 
premises in a direct action at law by the mortgagee. The Code of Civil 
Practice for Alaska (Carter's Code, p. 145, § 1), abolishes the distinc- 
tion between actions at law and suits in equity. Madden v. McKenzie 
(C. C. A.) 144 Fed. 64. The complaint in this case, while not os- 
tensibly framed as a complaint in equity, contains ail the necessary aver- 
ments of a bill to enforce the exécution of the promise made by the 
plaintiff in error to Loomis, and it would be sufficient, we think, to 
support the judgment which was rendered by the trial court. 

It is contended that the trial court erred in sustaining the demurrer 
to the answer which it is said sets up équitable défenses to the action. 
Whether the remedy of the third party is at law or in equity, he cannot 
acquire a better standing to enforce the assumption of the debt than that 
occupied by the original parties to the contract. His right of action 
is subordinate to their rights, and, if he avails himself of the contract, 
he will be afïected by the equities growing out of the contract between 
them. Said the court, in Dunning et al. v. Leavitt, 85 N. Y. 30, 35, 
39 Am. Rep. 617: 

"There Is no justice in holding that an action on such a promise is not 
subject to the equities between the original parties springing out of the 
transaction or contract between them." 
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In Malanaphy v. Mfg. Co., 125 lowa, 719-723, 101 N. W. 640, 641, 
106 Am. St. Rep. 332, it was said: 

"Among other limitations, the party to be benefited becomes subject to 
ail Inhérent equities arising out of the contract as affecting the principal par- 
ties one with the other. This follows naturally from the relation of privity 
whicb the law implies." 

In Ellis V. Harrison, 104 Mo. 270, 16 S. W. 198, the court said : 

"It is elear that on princlple such right cannot be broader than the party 
to the contract [through whom tlie right of action is derived] would hâve 
in event of its breach * * * such beneficiary cannot acquire a better 
standing to enforce the agreement than that oecupied by the contraeting 
parties themselves." 

Of the same import are the following: Episcopal City Mission 
V. Brown, 158 U. S. 222, 15 Sup. Ct. 833, 39 h. Ed. 960; Trimble v. 
Strother, 25 Ohio St. 378; Green v. McDonald et al., 7o Vt. 93. 53 
Atl. 332; Clay v. Woodrum, 45 Kan. 116, 25 Pac. 619; Hargadine Mc- 
Kittrick Dry Goods Co. v. Swofford Bros. Dry Goods Co. (Kan.) 70 
Pac. 582; Benedict v. Hunt, 32 lowa, 27; Heath v. Coreth (Tex. Civ. 
App.) 33 S. W. 56. The fact that the présent action was brought by 
the holder of a promissory note acquired before maturity cannot afïect 
the question of the applicability of the rule. The name of the plain- 
tiff in error is not upon the note as maker, guarantor, or indorser or 
otherwise. His promise to pay was not relied upon or known by the 
défendant in error when it took the note, and the latter is in no better 
attitude to enforce the promise to assume its payment than would be 
the original promisee. 

But we fînd no equities set forth in the answer which may be inter- 
posed in défense of the demand of the défendant in error. If the note 
had been in fact non-negotiable, as the answer avers it was represented 
to be, the plaintiff in error would thereby be in no better position so far 
as his équitable défenses are concerned. The mortgage to Simpson. 
which it is alleged incumbers the land of the plaintiff in error, is in 
equity transferred to the défendant in error by its purchase of the 
notCj and when the note is paid, the mortgage will thereby be satisfied. 
The answer makes no allégation as to the disposition which has been 
made of the freight money earned under the contract with Simpson. 
That money is not alleged to hâve been paid to Loomis, and it is not 
perceivable from any averment in the answer that it could hâve been 
so paid. For aught that appears to the contrary in the answer, that 
money may hâve been paid to the plaintiff in error, or is now a re- 
coverable asset payable to him. 

The judgment is affirmed. 
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ERHARDT v. BAIXIN et al. 

(Circuit Court of Appeals, Second Circuit. November 2, 190C.) 

No. 12 (15,248). 

1. CusTOMS DuTiES— Mebchant Appraisers— Pbesumption or Due Sélection. 

In order to overcome tlie presuniption that a collector of customs in 
selecting a merehant appralser of imported merchandise, under section 
2930, Rev. St., made a proper appointment, it is not enougli to create a 
mère uncertainty. It must be clearly shown that the appointée did not 
meet the statutory requirement of being "familiar with the character 
and value of the goods in question." 

2. Evidence— Public Officees— Pbesumption of Due Pehformance of Duty. 

Where it is the officiai duty of a collector of customs to appoint an of- 
ficer jxissessing qualifications prescribed by statute, it is to be assumed 
that in making the appointment he performed bis duty in that regard. 

In Error to the Circuit Court of the United , States for the Soutliern 
District of New York. 

The writ of error in this case was sued out in behalf of Joël B. Brhardt, 
formerly collector of customs at the port of New York, against .Iulius lîallin 
and others, comprising the flrm of Ballin, Joseph & Co. ïhe court below di- 
rected a verdict for tbe importers in the following terms : 

"PLATT, District Judge. I luust confess it is one of the inost difflcult 
tliings to do to separate my Personal knowledge from my judicial knowledge 
on this particular point; but I cannot rid myself of the feeling that the testi- 
mony is sufflcient to establish the proposition that Mr. Leahy was not, within 
the statute, a compétent merehant appraiser, on the question of value at that 
I)articular time. I thinlc I am right in coming to that conclusion, divorcing my- 
self from my personal knowledge ; and I believe the testimony in this case 
gives me quite as strong a sanction for saying that Mr. Leahy was not a com- 
pétent appraiser as the testimony in the case referred to gave Judge Townsead 
for saying that Mr. Ballin was not a compétent appraiser in the case then 
before the court. I shall bave to take this view of it; and I therefore direct 
the jury to render a verdict for the plaintiff for tbe amount of their claim 
as shown by tbe protest and the bill of particulars, together with interest 
and costs, subject to correction and adjustment at tlie custom house by the 
collector of the port, under the direction of the court, as to the amount, and as 
to ail tbe formalities of and reqnisites of suit. Uiion ail otber items embraoed. 
In the plaintiff's claim you are directed to render a verdict for the défendant." 

J. Osgood Nichols, Asst. U. S. Atty., for plaintiff in error. 
Frederick W. Brooks, for défendants in error. 

Before WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. There is no question as to classifica- 
tion of the imported articles, but only as to their valuation ; and the 
single point raised is whether the merehant appraiser who, together 
with a gênerai appraiser, reappraised the goods, possessed the statutory 
qualifications. The importation occurred prior to the passage of the 
customs administrative act in 1890, which created the Board of General 
Appraisers. and the reappraisement was had under section 3930, U. S. 
Rev. St. That section provides that the "collector shall sélect one dis- 
creet and experienced merehant to be associated with one of the gen- 
150 P.— 34 
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eral appraîsers wherever practicable, or two discreet and experienced 
merchants, citizens ofthc United States, familîar with the character 
and value :of the goods in question, to examine, and appraise," etc. 
The vahie with which tlie appraiser is to be familiar is the current 
market value or wholesale price of siinilar articles in the principal 
markets of the country from which the merchandise has been imported, 
since that is the value which is to be appraised. U. S. Rev. St., §§ 
2905, 2906, 2907 [U. S. Comp. St. 1901, p. 1923]. The provisions 
of section 2930 are very plainly expressed, and hardly require any 
exposition. The nierchant appraiser must be familiar with the char- 
acter and value of the goods in question; that is, with goods "of 
similar description," goods of the saine class and grade and value, not 
goods dissimilar to those imported. Moreover, he must bave such 
Personal knowledge of their character and value as will fairly warrant 
the conclusion that he is familiar tlierewith. How such familiarity is 
to be acquired, however, is not prescribed by the statute. This sec- 
tion has been several times before the courts. In Oelberman v. Mer- 
ritt, 123 U. S. 356, 8 Sup. Ct. 151, 31 L. Ed. 1C4, the Circuit Court 
liad refused to allow the merchant appraiser to testify what familiarity 
he had with silk velvets at the time he was appointed. This was held 
to be error ; the court saying : 

"In regard to the oxiestion wliether [the merehaut aiDpraiser] was a compé- 
tent witness to prove that he was not familiar with the character and value 
of silk velvets we are of the opinion that his évidence on that subject was ad- 
mig.«ihle. As the question of his familiarity with the article and with its 
value neeessarily depended upon the nature and, to some degree at least, upon 
the extent of his expérience in connection with the article, no one could know 
what that expérience was so well as himself. If he is to be excluded as a 
witness on the sub.iect, the court and the jury and the parties would be de- 
prived of the best testimony within reach." 

In Magone v. Origet, 70 Fed. 778, 17 C. C. A. 3G3, this court sus- 
tained the Circuit Court in directing a verdict in favor of the importer, 
where the merchant appraiser himself testifîed to facts from which 
the court reached the conclusion that he was not familiar with the 
character and value of the goods in question. Both sides asked for 
the direction of a verdict, and neither side asked to go to the jury. 
The facts testifîed to by Ballin (the merchant appraiser in that case) 
are not set forth in the report above cited; but counsel for défendant 
in error, who has examined the record, states them as follows : 

"Origet imported cloths eut into lengths suitable for making overcoats ; 
* * * and intendod for sale to merchant tallors « * * high-priced wool- 
ens. » * * Ballin dealt in a very différent class of goods — low class goods 
for the wholesale clothing trade." 

This court said : 

"The question is purely one of fact, which, when submltted to the jury, 
would naturally be aceompanied by some instructions from the court ; but, if 
it is left by both parties to the court, neither can complain if his opinion Is 
justified by any of the testimony." 

In Megroz v. Erhardt, tried in the Circuit Court, Southern District 
of New York, November 14, 1892 (not reported, but quoted from in 
the brief of défendant in error), it appeared that the merchant ap- 
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praiser, a manufacturer of the same goods as those in suit, there testi- 
fied that : . 

"He examined the invoices of merchants who denlt in such goods In order 
to inform himself as to their value only when lie was being appointed ap- 
praiser. When that employment ceased, he ceased inquiry ; his own business 
not requiring him to possess spécial knowledge on that subject." 

The court held he was not quahfied, because thè statute required au 
appraiser whose knowledge as to the value of the goods came not sole- 
ly from a spécial examination of the éléments which entered into their 
cost on the other side, but whose knowledge as to their value on the 
other side "was acquired in the transaction of his own business by 
trafficking in the goods." 

In the case at bar the goods were imported in 1889 and action begun 
the same year, but it was not brought on for trial until 1904. ilean- 
while the merchant appraiser, Leahy, died (in 1898), so that the wit- 
ness who best knew what familiarity he had with the character and 
value of similar goods was not called to testify. The main évidence 
on that part of the case is that of his partner, Van Ingen. It is the 
officiai duty of the collecter to sélect an appraiser possessing the statu- 
tory qualifications ; and at the outset it is to be assumed that the pub- 
lic officer performed his dutv in that regard. Nat. Ace. Soc. v. Spiro, 
94 Fed. 750, 37 C. C. A. 388. The burden, therefore, is with the plain- 
tiff to overcome that presumption by sufficient affirmative proof. In 
the case at bar we are of the opinion that the proof is insufhcient to 
aocomplish that resuit. Keyser, who was custom house examiner of 
English woolens for five years prior to 1889, testified that the firm of 
E. H. Van Ingen & Co. dealt generally in the high-priced goods and 
not in low class goods, that he examined or passed ail their goods at 
that time, and that "a majority of their goods were high-priced goods." 
To the question whether or not they imported woolen cloths of the 
value of three shillings a 3'ard for 56-inch goods — which are the goods 
in controversy — he replied: 

"They may hâve. I could not say positively. It is 16 years ago, and I don't 
remember that long." 

The plaintiff described the différence between the goods hc dealt 
in exclusively and the finer goods which the Van Ingen firm handled 
and asserted that they never imported the cheap goods which plaih- 
tiff's firm brought over, but on cross-examination he frankly admitted 
that this assertion was only an inference, because he never met any 
compétition, that he didn't know ail the worsteds they bought. This 
évidence is certainly insufficient to establish the proposition that the 
Van Ingen firm did not deal in goods of the character and value of 
those in suit sufficiently to become familiar with them. 

The only other witness called also by the plaintiff was E. H. Van 
Ingen, the senior partner, who testified that in 1889 the firm consisted 
of himself and Leahy. When shown the invoices of the goods in con- 
troversy, he said that his firm dealt (at the time) in worsted coatings 
of such prices and such weights, and had a separate department for 
the wholesale clothing trade for which such goods were imported. 
The fact that the majority — or even the large majority — of their im- 
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portations were of a higher grade, does not alter the situation. Upon the 
proof it cannot be held that they did not deal in the lower priced goods 
to a sufficient extent to become familiar with them. The witness fur- 
ther testified that Leahy went often to England, was in England sev- 
eral times, but whether he was there in 1888 or 1889 witness could 
not say from mère recollection, but had no doubt he could ascertain. 
He was not asked to do so, nor recalled after he had the opportunity 
to examine the records of his business. If it were necessary for the 
plaintiffs to show that Leahy was not in England during those years, 
they certainly failed to do so. Witness also testified, "I don't think 
Mr. Leahy ever bought any goods for us in England." This state- 
ment is not positive, and is qualified by Van Ingen's further testimony. 
He said that Eeahy was connected with the firm for 30 years before he 
died ; that foreign goods were bought by the agent who had charge of 
the firm's business in Yorkshire ; that Leahy took part in the buying of 
goods in 1889 ; he had a gênerai understanding and assisted in every 
way in the management of the business both of buying and selling; 
was there to do anything if witness became incapacitated, ready to 
step into his place and do anything that he did. "The firm had a house 
in Huddersfield, and the man who managed the business there came 
over hère twice a year, spent considérable time hère, brought over pat- 
terns of ail sorts of goods, and consulted with us, Mr. Leahy and my- 
self, concerning them, and then we would take orders hère and he 
would go back and make contracts, or he would leave samples hère 
and we would cable orders. We did it in the way that such business 
is usually donc." Leahy and the witness conferred constantly and 
intimately on the conduct of the business. Leahy, as we hâve seen, 
went often to England, so did the witness, usually twice a year. The 
purpose in going there was he says : 

"In conne(-tion with the buying of goods and mailing contracts for goods 
and geuerally looking atter the business. In doing that, it was necessary in 
order to faniiliarize niyself with the goods that I expected to deal in or buy, 
to loolf at ail the samples of stock of varions manufacturers, and see who sold 
goods cheapest. If I did not go to the différent bouses handiing that line of 
goods, they came to us, whieh is the ruie over there rather. And they brought 
samples." 

In ail this there is nothing which nécessitâtes a conclusion that either 
partner was unfamiliar with the character and value abroad in 1889 
of goods siniilar to those on the invoices. It is a very diflferent case 
from that presented in Megroz v. Erhardt, supra, where the merchant 
appraiser was a manufacturer, whose business did not require hira to 
possess spécial knowledge on the subject of values in a foreign market. 
In the case at bar the money of the firm was -at risk in a business in 
which it bought abroad and sold hère. It was essential to success in 
such business that the purchases should be made at fair market values; 
otherwise the firm's competitors hère would soon get the best of them. 
As prudent business men with their own money at risk, it would seem' 
reasonable to suppose that they would faniiliarize themselves with the 
character, price, and value of goods for which their money was ex- 
pended, even though some subordinate gave more constant and speci&l 
attention to the détails of negotiations. It is, of course, conceivable 
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that the members of a firm with a very extensive business might leave 
to some trusted employé the entire subject of purchasing goods of 
some particular class, with full power to décide what priées to pay and 
without any inquiry by them as to whether the priées paid were "mar- 
ket" or not. So, too, it is conceivable that the business of a firm may 
be so distributed among its members that one partner, attending it 
may be to the financial part, crédits, discounts, etc., may be whoUy un- 
famihar with goods which some other partner knows ail about. But, 
to overcome the presumption that the collector made a proper ap- 
pointment, the plaintiff must do more than create a mère uncertainty, 
and in our opinion the évidence in this case is not sufficiently strong to 
warrant the court in holding that the merchant appraiser was not pos- 
sessed of the qualifications which the statute required. Had he been 
called as a witness, no doubt we would bave data from which a con- 
clusion, one way or the other, might confidently be drawn; but, as 
the record stands, it would be mère blind guesswork to décide either 
way, and thercfore the presumption must stand and the judgment be 
reversed. 



HAYS V. WAGNER et al. 

(Circuit Court of Appeals, Sixtli Circuit. Febraary 11, 1907.) 

No. 1,542. 

1. AprEAL AXD Error — Record — Correction im Lower Court. 

Under a writ of certiorari from an appellate court made on a sugges- 
tion of a diminution of the record, directing the court below to correct and 
complète the recoi'd, that court hâs authority hy a nunc pro tune entry to 
nialte any changes in the record necessary to mal^e it conform to the tacts 
ajid recite accurat<ly what was Uone. 

[Ed. Note. — For cases in iwitit. see (îent. Dig. vol. 3, Appeal and Er- 
rer, §§ 284()-284(;.] 

2. BANKRUPTCY—iNVOrUXTARY PROCEEniNGS— lîAXKRUPTOY OF l'ETITIONKR. 

Where one of the pclitionevs in a pétition in iuvoluntary baukrnptcy 
hiniself becomes a banUruiit before the hearing, his trustée may be sub- 
stituted in his place as petitioner. 

3. Same— Qualification or l'i?riTiONEiî— Eiling Claim in Assignment Pro- 

CEEDINGS. 

A petitioner, in a procecding in involuntary bankruptcy, where the act 
of bankruptcy alleged is the making of an assignment under the state 
law, does not become disqualified liy [iroving a différent claim against 
the debtor in the assignment r»roccedings after the filing of the pétition 
and peuding a hearing thereon. 

4. SaME— INTERVENING l'ETITION-l )EFECT IN ilATTER OF FOEM. 

The fact that the iietltion of a criMlitor. who intervenes and .ioins in a 
pétition in involuntarj' bankruptcy, is détective in niatter of forra in setting 
ont his claim, is imraaterial, where the deflciency is supplied by the proof 
on the hearing. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Gilbert H. Stewart, for appellant. 
John N. Van Deman, for. appellees. 

Before LURTON, SEVËRENS,, and RICHARDS, Circuit Judges. 
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RICHARDS, Circuit Judge. This is an appeal from an order made 
December 26, 1905, adjûdicating the appellant a bankrupt. The case 
came hère first an a transcript containing an efttry of adjudication of 
the date of July li, 1905. This transcript was returned with a writ 
of certiorari, sug-gesting a diminution of the record and directing its 
correction and return. When the case reached the lower court, the ap- 
pellant (respondent below) made a motion for a nunc pro tune entry 
setting aside the entry of adjudication of July 14, 1905, and entering 
such order and judgment as of the date of December 26, 1905, when 
the same was made. This motion was granted, the nunc pro tune 
order prayed for made, and, at the same time, on motion of the petition- 
ers below, an additional nunc pro tune entry was made, as follows : 

"It appearing to the (rourt that, silice the filiug of tbe pétition hereiii, one of 
said petitioners, to wit, Harry G. AVagner, has been adjudged a banlcrupt, 
and J. D. Barnes, of Sidney, Oliio, has been duiy appointed as bis trustée iu 
bankniptcy, and tliat tlie baiilcrupt court has ordered and directed that said 
J. D. Barnes, as such trustée, eome into this case, aud prosecute the same, 
it is therefore ordered by the court that tlie said J. D. Barnes, trustée in 
hanliruptcy of Ilarry G. Wagner, be, and is, hereby substituted as petitioning 
creditor for and instoad of said Harry G. Wagner, but tliat this action may 
proeeed under tbe same title as heretofore. <To wbich order of the court the 
said lîays excepts.) 

"It further appearing to tbe court that tliere was flled in this case, on or 
about tbe 31st day of January, 1906, a certain paper purporting to be ail the 
évidence taken and considered by the court, upon the hearing of this cause, but 
that the same did not so contain ail of said évidence, and was tiled wlthout 
tbe authority of tbe court. It is tlierefore ordered aud adjudged by the court 
that said alleged statenient of évidence l>e, and is. striclven from the record and 
Aies of tliis case, and that another and complète statement, whieh has been 
agreed to between the parties and approved by tlie court, be substituted there- 
for and ordered flled as of the said date. 

"ïayler, J. 

"May 28. 3906." 

The complète statement of évidence substituted in accordance with 
this order reads as follows : 

"At tbe hearing of this cause before .Tudge Tayler, counsc! for défendant 
admitted in open court that the answer of défendant, 'denying that Harry 
G. Wagner had a provable claim,' related solely to the fact that he (Wagner) 
had been adjudged a banlirupt since the pétition in this cause was flled, and 
while he (Wagner) did bave the claim, as set forth in tlie pétition at the time 
said pétition was flled, bis right and ownership tberein had ail passed to his 
trustée in bankruptey. Thereupon counsel for petitioners admitted the bank- 
niptcy alleged, and that J. D. Barnes, of Sidney, Ohio. is his trustée in bank- 
ruptey, ahd said J. D. Barnes as such trustée was thereafter, upon his ewn 
application made in pursuance of the order of the banlcrupt court, by order 
of this court, substituted as petitionlng creditor as and for said Harry G. Wag- 
ner. On the issue joined on the intervening pétition of George S. Haydock, 
trustée of the Decatur Buggy Company, the président of said company, Harry 
G. Elwood, testifled as follows, to wit: O. L. Ilays and Edward Flicklnger 
knew ail about the flnanclal condition of the Decatur Buggy Company, and 
were both liable upon considération of its paper, and suggested to me a plan 
to unload the indebtedness upon other parties, and Hays suggested that we 
do so by inereasing the stock from sixty thousand dollars ($60,000) to one hun- 
dred thousand dollars ($100.000). then bond the plant for one hundred thou- 
sand dollars ($100,000), and he (Hays) could sell tbe bonds and pay ofF the 
debts upon which he was liable ; and thereupon, at his request, I took the nec- 
essary steps to authorize the inerease, and did procure such authority, and 
then called a meeting of the stockholders, which O. Ij. Hays and Edward Flick- 
lnger attended, at which time they each and myself subscribed ten thousand 
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dollars ($10,000) to tlie increase of the capital stock of said tlie Decatur Buggy 
Gompany, but O. L. Hays was flot able to place tlie bonds, aa.dthe scheme 
failed, and O. L. Hays neyer paid any part of said subscriptlon. ïhat O. L. 
Hays was in no way deceived, or induced by me pr any other ofBcer of tlie 
Decatur Buggy Company, to make said subscriptlon. Ile knew the true con- 
dition of the Company, and this was his scheme, to get out from under the 
paper of tïie company that he was personally liable upon. ÏUat said the De- 
catur Buggy Company is now bapkrupt, and its total assets are less than $100,- 
000, and its liabilities are more than §500,000. That George S. Haydock is trus- 
tée in bankruptey of said compauy. This was ail the évidence ofifered by the 
petltionersi. The foregoîug are ail the facts or évidence whieh were before 
the court when the said O. L. Hays was adjudged bankrupt." 

The appellant objects to the additional nunc pro tune entry thus made 
upon motion of the petitioners, insisting the court below could find no 
authority in the writ for such action. We think, if it was necessary, 
in order to show, just what was done on December 26, 1905, when the 
order of adjudication was made, to make this additional nunc pro tune 
entry, the court was warranted in doing so, and at the same time it 
had a right to correct the record by striking from it the paper purport- 
ing to contain ail the évidence taken at the time of the adjudication, 
whieh was filed without its authority, and inserting a complète state- 
ment thereof. The writ directed the court below to correct and complète 
the record, and we must accept the record as it now stands as correct 
and complète. 

The appellant contends that, in view of his answer alleging his 
creditors numbered more than 12, three or more having provable claims 
must bave joined in the pétition, and it clearly appears there were not 
that number. Three alleged creditors joined in the pétition, Harry G. 
Wagner, the First National Bank of Vandalia, 111., and the Hayden- 
Clinton National Bank, of Columbus, Ohio. Subsequently, by an inter- 
vening pétition, George S. Haydock, trustée of the Decatur Buggy 
Company, joined in the application. Wagner's claim was based on a 
note on whieh Hays was indorser. The claim of the First National 
Bank of Vandalia. TH.. was of a similar nature. That of the Hayden- 
Clinton National Bank, of Columbus, Ohio, was on a note of whieh 
Hays was maker. While the claim of Haydock, trustée, was founded 
upon an alleged subscriptlon to the capital stock of the Decatur Buggy 
Company. 

It is contended that Wagner did not bave a provable claim, because 
he became a bankrupt on January o, 1905, when he ceased to hâve any 
claim. We think the substitution of his trustée cured this objection. 

The claim of the First National Bank of Vandalia, 111., is thus stated 
in the pétition : 

"The siiid Otlio L. H.iys is indobtod to your said petitioner, the First 
National Bauk of Vandalia, 111., in the suni oC .$847.72, on a certain promissory 
note of whieh the following is a copy, with the indorsements thereon, viz. : 
"'$847.72. Galion, O., Feb. 5th, 1904. 

" 'Four months after date we promise to pay to tlie order of The First National 
Bank. Vandalia, 111., eight huucU-ed forty-seven 72-100 dollars at Citizeus' 
National Bank. 

" 'Value received. 

" 'The Flickinger Wheel Co., 
" 'E. Flickinger, Président. 
'"No. . Due — — .' 

"Indorsements: 'O. L. Hays. E. Flickinger.' 
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"That on the 25th daj' of May, 1904, your said petitioner, the Plrst National 
Bank of Vandalia, 111., caused said note to be presented for payment at said 
tlie Citizens' National Bank of Galion, Oliio, and demanded payment tliere- 
of, wliich was refused, aud that on said day W. J. Geer, a notary public with- 
in and for Crawford county, Ohlo, presented said note for payment to said 
the Citizens' National Bank of Galion, Ohio, aud demanded payment thereof, 
whicli was refused ; whereupon the said notary protested the said note for 
nonpayment and notified the said Otlio L. Hays of said presentment, uonpay- 
ment, and protest." 

It is pointée! ont that this note, according to its terms, did not fall 
due until June 5, 1904; yet the pétition states that it was presented for 
payment on May 25, 1904, and, payment being refused, the note was 
protested and Hays notified. Obviously the demand and protest was 
prématuré, and the indorser could not be held thereon. 

The claim of the Hayden-CHnton National Bank is assailed, not on 
the ground of its insufficiency, but because the bank itself had filed a 
claim as a creditor under the Ohio assignment of April 29, 1904, re- 
lied upon as the act of bankruptcy. The pétition below was filed July 
16, 1904, and there is nothing in the record, as it now stands, to show 
that any claim was ever filed with the Ohio assignée by this bank, but 
the statement of évidence which was stricken from the record by the 
nunc pro tune order does contain the information that on August 5, 
1904, the bank presented to the assignée a claim amounting to $10,000, 
being a note for that amount, of which Hays was one of the makers. 
But, if this information were properly before us, it would not lead us 
to eliminate this claim. We think that, after joining in the pétition 
below, the bank had a right, if it deenied it advisable, to présent the 
note referred to in the Ohio assignment. It is not the same note, and, 
besides, it was presented after, and not before, the bank joined in the 
pétition below. Having joined in the pétition, the bank could not in 
that way withdraw from the lifigation. 

The warmest dispute is with respect to the intervening pétition which 
is based upon an alleged subscription of $10,000, made by the appellant 
to the capital stock of the Decatur Buggy Company. The testimony 
taken upon the question whether Hays did or did not subscribe as al- 
leged is set forth in the statement of évidence which we hâve already 
given. It is contended that the intervening pétition was bad on de- 
murrer because it did not set forth facts showing that the Decatur 
Buggy Company, at the time the subscription is alleged to hâve been 
made had authority to increase the capital stock, and receive such 
subscription, and did not aver that it was necessary to collect the sub- 
scription in order to pay the creditors of the corporation. But thèse 
were defects in matter of form. The respondent filed his answer deny- 
ing that he ever made the subscription, and denying that the trus- 
tée had any provable claim against him. Testimony was taken up- 
on this point. This testimony is set out in the corrected statement 
of évidence. The président of the company testified that Hays and 
one Flickinger knew ail about the financial condition of the buggy 
company. They suggested the increase of stock, and the président 
took the necessary steps to authorize the increase, and did procure 
such authority, and then, at a meeting of the stockholders which 
Hays and Flickinger and he attended, they each subscribed $10~000 to 



THE CITY OF SEATTLE, 537 

the increase of the capital stock. It states further that the buggy Com- 
pany was bankrupt ; its total assets less than $110,000 and its liabilities 
more than $500,000. 

We think, in view of this évidence, the court below was justified in 
finding that the trustée of the buggy company had a provable claim 
for the subscription against the appellant. This leaves three creditors 
with provable claims, amounting to more than the minimum fixed by 
the act, who joined in the application. 

The judgment and order is affirmed. 
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PACIFIC COAST CO. v. JENKINS. 

(Circuit Court of Appeals, Ninth Circuit. Octobor 20, 1t)0G.) 
No. 1,218. 

1. SîTIPPING— VlSITORS ON BOARD VKSSEL— OUTY TO AFFOED OpPOHTUNITY TO 

I>AND. 

It is the duty of the owners or uiaster of a vessel, by whose permis- 
sion, or at wliose iinplied invitation, a visitor lias oonie on board at a 
port, to exercise reasonable eare to avoid injury to such visitor, and to 
give him si reasonable opportnnity to go on shore before the vessel de- 
parts; the measure of such duty being affected by the magnitude of the 
injurj' which will otherwise rcsult to the visitor. 

2. Same— Caeryixg Visitor Away— Liability of Vkssel. 

Respondcnt's steamship, on a voyage from Alaska to Seattle, in Oetober. 
stopped at an Alaskan jxirt in the night, and libelant, wlio was a minister 
residing tliere with liis family. without objection on the part of the offlcers. 
vvent on board to see a passenger. The signal for starting was giveu, 
but, before Hbelant reached the gang i}lank, it had boeii taken in, and the 
mastfrr, when ai);iealed to, refusod to ]mt libelant asliore, and carried liini 
to Seattle, which was reached several days later. Jleld that, under the 
circumstances', and in view of the serious inconvenience and loss whicli 
would neeessarily resuit to libelant from taking him such distance with- 
out préparation or the knowledge of his family, it was the duty of the 
master to alïord him an opportnnity to go ashore, even if, as claimed, the 
vessel had already swung from the whai-f Iwfore the master had knowl- 
edge of the situation, and a relanding would hâve been necessary; and 
that the vessel was liable in damages. 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

The appellce filed a libel against the steamship City of Seattle, her enginos 
and boilers, taekle, apparel, and furniture, and against Norman Nicholson, 
master of said vessel. for damages caused to the appellce by reason of the 
alleged négligence of the master of said vessel. 

The appellee allèges that he is a minister of the town of Ketchikan, in the 
District of Alaska ; tliat on the lOth day of Octobei', 1004, the steamship City 
ot Seattle, cïigaged as a comnion carrier of jiassengers and merchandise be- 
tvveen the port of .Tuneau. Alaska, and the port of Seattle, Wash., was 
making a return triii to said port of Seattle, and landed at the town of Ketchi- 
kan at about the hour of 3 a. m. of said day; that there was on board said 
steamship as a passenger an orphan child who was being brought to the United 
States for the pnrpose of attending school ; that appeilee was professionally 
interested in the well-being of said child. and, while said vessel was fastenert 
to the wharf, he, "without objection from any one and with the knowledge of 
one or more of the offlcers and crew of said vessel, passed down its gang 
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j)I;ink aud. wcnt abo;ird tlio saine to .see * * * and iiiîiûire concnniiuir 
saiil ('liî)d''; tll'it while tnlkiug with his frieuds the sbip's wliistle bpgan to 
iilow; tliat lie at once, and wliilo tlie saine was blo\vins,,went inost quickly to 
the iship'g side, wliore the only gang ]")laiik was, and tlieu fouiid the saine liad 
lioen pnllcd in, and that tliore was no way tiy wliieli lie could safely or at ail 
leave the vossel and roaeli tlie wliarf; tliat ho called loudly to the umster 
and oflicers and erew of the yessol, saying that he nnist be put asbore. stating 
bis naine, calling, aud l'esidence ; tliat at tbe same time an offlcer sliouted to 
the eaptain that tliei'o was still one nian to go olï; that oiie or more otlieers or 
nienibers of tbe erew look uji tbe ciy, and tbereupon tlie niaster inqnired wbo 
aiijiellee was. and, althoiigb lie was then told by apjiellee and otliers. and 
ap])ealed (o personally by Ibe appoUce, and althongh tbe sliip's lines had not 
even then been cast off, llie niastor retnsed to tlirow ont tlie gang i)!nnk to 
the wbarf. or to jirovide otber nie.'ins by wbich a])|i:'Ilpe conld U'avo Ibe ves- 
sel, aud ai)pellee was tbereu])on "knownigly. unhiwt'nlly. avbitrarily. forcibly, 
and against bis will restrained and (le])rived nf his lil)('i-(y. and conveycil in 
said vessel froni said towii of Ketciiikan to tlie port of So.ittle. wlioi'e saiil 
vossel arrived soveral days tbereafter." 

The api)elle<> t'nriher allèges in bis lil)el that ho was not proiierly ehid or 
provided for Ihe jonnir'y: tliat bis wife aud fainily were left in Ketchikan. 
his wife being in poor bealdi ,-it that tiine. witbont notice of his suddeii de- 
partiire or wher<>aboiits iintil soveral days tliereafier wben lie could write to 
lier; that his worit as a cl('rgyin;in in charge of a mission clnircb. and in carry- 
ing on il church pajier, and otlier works aiu! <Milcr|)rises. were interruiired and 
stopjied for a period of ,'ibout Id days: tb.at dnring tliose 10 days appeliee snf- 
fercd niucb annoyance, hnuiiliation. distress and pain of niiiid, and bodily dis- 
coniforts ;uid inconvcnicnces, and an outlay of iiioney for lus return to Ketclii- 
kan. ail of whi<-li, it is allcged. was cansed by tbe négligence and willful eoii- 
duct of Ihe niaster. Hi' jirays for damages in tbe suni of $500. 

Tbe ai)])el]ants. by llieir anHwèr. admit that appellee boarded said vessel 
withoiit any objection froui tbem wliile it was fastened at said wbarf, but 
den.v négligence in Ihe carryin.g away of appellee on board siiid vessel. And. 
as matter of afiifn)ati\e défense, aiipellants allège tliat the vessol toiicbcd at 
the wharf at Ketchikan about 0:40 a. m. of Dctober 10, 1904; that at said 
time, and wben tbe said vessel left the wharf, there was a stroiig south- 
easterly wiiul, accompanied b.y bea^'y raiii, and so dark that it was iicces- 
sary to sound the whistlc in order to ascertain tbe distance froiu sbore; that 
the ves.sel renuiined fast to the dock at Ketchikan for sonie considérable time: 
that, a few moiueuts before leaving, tbe iiiaster of saiil vessel blew ber wliistle 
as a signal that the vessel was about to louve, and theroafter ordered the mate 
to iet go tiie stern Une and haul iu tbe gang plauk ; that it took several min- 
utes to haul iu (lie slern Une, during which time tbe appellee did not api)ear 
on the dcck of tbe vessel ; that, aftei- tbe stero Une \vas hauled in, and tbe 
heu<l Une h.-ul been looscd, and while tlie eye of said Une was in the band 
of a luan tlieu on tlie dock, the niaster was infornied by tbe mate tbut tbere 
was a man on board wbo desircd to get off: that tne niaster tbeu gave or- 
ders to Iiold tlie hcad lin(>, but inimediately noticed (bat ibe strong wiud threw 
the vessers slern oiU iiito the bay, and tba1-, liefore tbe beavlng Unes could be 
mado ready and bout onto the stern Une. tbe sbij) would be breadside iu tho 
channel and in a daug(>rons position, owing fo the dark and storiny night and 
tbe immédiate vicinity of a rocky sbore; that the ap]ii'llee then came on deck 
and commanded the niaster of tho vessel to put hiin off, \\bich it was not tbeu 
feasible for the niaster to do, and tlie vi'S'-iol therelore proceeded upoti lier 
\-oyage to Seattle, tbe ap]iellee recciviiic (lie s.'ime care ami attention as a 
ii.rst-class jiassenper. and without any e.\)i<'n:-e to liiin. It is furtlier alleged 
that tbe carrying off of tbe aiiiicllec was caus(-(.l by bis owu fauit aud nég- 
ligence, in not leaviuf,' tlie shiji aftcr tlie l.lnuiiijr of the wliistle. wlien amjile 
opportniiity was giveu hini to do so. It is also alleged that, prier to tbe ves- 
sel's ieaving tho dock, tbe niaster of the vessel did not know that appellee 
was on board. 

The apiieUce exeepte<1 to the answer, on tbe grouud that it did not state 
tacts constitutiiig any défense to tbe cause of damage set fortli in tho libel. 
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The court held that the answer admitted ail of the substantial facts constitut- 
ing libelant's cause of complaint, and falled to set forth matters suiBcient to 
Justify tbe wrong commltted In carrying away the appellee against his will. 
The court also stated that, in its opinion, tlie clalm for $500 damages waa 
reasonable. But it was the opinion of the court that, in considération of the 
fact that the affirmative défense alleged that reasonable warning was given 
before the gang plank was wlthdrawn. aad that the apiiellee was himself nég- 
ligent in unreasonably delaying his departure from the vessel, the case was 
brought, if thèse allégations were true, within the application of the rule of 
maritime law that, where an injury is a conséquence of mutual fault, the 
damages should be divided. The exceptions were overruled, and the appel- 
lee given an option to take a deeree for $250 and one-half usual taxable dam- 
ages, or to require the claimant to submit évidence upon the issue joined by 
the pleadings as to contrlbutory négligence. The appellee moved for a deeree 
in accordance with the décision of the court. The motion was granted, and 
deeree reudered. From this deeree an appeal was taken to this court. 

S. H. Piles, Geo. D. Donworth, James B. Howe, and Chas. H. Far- 
rell, for appellants. 

Austin E. Griffiths, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judgcs. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court : 

The appellants, by their answer, admit that the vessel in her regular 
course touched at the wharf at Ketchikan ; that no objection was made 
to persons coming on board to visit passengers while she was there; 
that before leaving the wharf a warning whistle was always sounded ; 
and that the appellee boarded the vessel with their implied permission. 
The substance of their affirmative défense is that the appellee had am- 
ple opportunity, after the whistle was sounded, to hâve left the vessel, 
and that, when the master became aware of his présence, it was then 
not feasible to land him, for the reason that the niglit was dark and 
stormy ; that, after the stern Une had been hauled in and the head Une 
had been loosed, the wind threw the vessel's stern out into the bay ; 
and that, before the heaving lines could hâve been made ready and 
bent on the stern Une, the ship would hâve been broadside in the chan- 
nel and in a dangerous position. Was it error to enter a deeree divid- 
ing the damages and adjudging that the appellants pay one-half there- 
of, in the face of the facts so alleged? We think there is stated in 
thèse allégations no fact from which the court can see that the condi- 
tions of weather and tide were différent at the time of leaving the dock 
from the conditions that prevailed before touching there, or that it 
would hâve been more dangerous or difficult to make a second landing 
than it had been to make the first. 

The appellee went upon the steamer upon the implied invitation of 
the owners. The latter were bound to exercise ordinary care to avoid 
injurv to him. St. Louis I. I\t. & S. R. Ce. v. Fairbairn, 48 Ark. 491, 
4 S. W. 50; Orcutt v. Northern Pacific R. R. Co.. 4,5 Minn. 368. 47 
N. W. 10G8; Lucas v. New Ikdford & T. R. Co., G Grav (Mass.) 04. 
(IG Am. Dec. 40G ; Griswold v. Chicago & N. W. R. Co.,' 64 Wis. 652, 
2-6 N. W. 101. It is true that it is held that, where one gets upon a 
train at a station to meet or aid a passenger, and is carried away by 
the train, the railroad company, in the absence of knowledge by its 
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servants of his purpose, is not responsible in damages for an injury 
which he may sustain in attempting to leave the train after it has started 
on its way, and that such a visiter is bound to know of the movement 
of the train. Coleman v. Georgia R. & Bkg. Co., 84 Ga. 1, 10 S. Ë. 
450; Little Rock & Fort S. R. Co. v. Lawton, 55 Ark. 428, 18 S. W. 
543, 15 L. R. A. 434, 39 Am. St. Rep. 48 ; Texas & P. Rv. Co. v. Mc- 
Gilvary (Tex. Civ. App.) 29 S. W. 67; International & G. N. R. Co. 
v. Satterwhite (Tex. Civ. App.) 38 S. W. 401. But, in cases where 
notice of the présence and purpose of the visitor has corne to the serv- 
ants of the carrier who are operating the train, the rule is otherwise, 
and they are bound to give him a reasonable opportunity to départ. 
Houston V. Gâte City R. Co., 89 Ga. 272, 15 S. E. 323. In Griswold 
v. Chicago & Northwestern Railroad Co., 64 Wis. 652, 26 N. W. 101, 
it was held that, had any of the operatives of the train been informed 
or had reason to know that the plaintiff was on board of one of the 
cars for such a purpose, the company would hâve owed him the duty 
to hâve delaved the train a reasonable time for him to get off. And, 
in Missouri, K. & T. Ry. Co. v. Miller (Tex. Civ. App.) 39 S. W. 583, 
the court said: 

"It became defendant's duty, if It had allowed or iudulged tlie net tliat 
plaintiff was engaged in, to so rcguiate the movement of the train as would 
aduiit of his getting oiï witliout injury to himself." 

If it is the duty of a carrier to delay starting nnder such circum- 
stances, it would seem to be equally its duty, after having started, to 
stop and permit a visitor to leave, and it is but carrying that doctrine 
to its legitimate conclusion to hold that, under circumstances demand- 
jng such a degree of care, it might become the duty of a carrier, after 
starting, to stop and return to the starting place, if necessary to pre- 
vent serious injury to the visitor. Obviously the magnitude of the 
threatened injury is a factor in determining what, under such circum- 
stances, the carrier's duty shall be. Notwithstanding the appellee's 
négligence as alleged in the answer, the appellants owed him the duty 
not to wantonly injure him, and we think that, when knowledge came 
to the master of the steamer that the appellee was on board and de- 
manded to be put ashore, it was his duty, in view of the long voyage he 
was about to undertake and the very considérable injury it would in- 
flict upon the appellee to carry him, unprepared as he was, away from 
his family and his occupation for so long a period of time, to bring the 
vessel back to the dock for the purpose of permitting him to leave. 
The appellants, it is true, by their answer allège that it was not prac- 
ticable to do this, but the facts which they set forth are insufncient to 
show that it was not practicable. 

The decree of the District Court is affirmed. 

MORROW, Circuit Judge, did not participate in the décision. 
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THE EUXINIA. 

WARD V. DAMPSKIBSSELSKABET KJOEBKNHAVÎÎ. 

(Circuit Court of Appeals, Thiid Circuit. January 30, 1907.) 

No. 15. 

■hIPPINO— LlABILITY FOB DEATH OV QUABANTINE OFTICEB— FALLINa THROtTOn 

Open Hatchway. 

A port quarantine physician, who in the course of bis duty went on 
board an incomlag steamship at night while slie was coaling, fell througli 
the open coal hatchway and was killed. He had passed the hatchway in 
going with the master to the cabin, and was warned to bu caveful, and 
when he came out a short time after he was again cautioned by the master 
to loolî out for the hatchway, and also by a friend who was walking with 
him and had hold of bis arm ; but as they were passing the hatchway, 
walking over the eovers which lay in the gangway tbree feet wide by its 
side, he in some way stepped or fell over the edge. The évidence tended 
to show that it was sufficiently light to enable one who knew the position 
of the hatchway to pass It in safety. Deeeased had beeu a bnarding offlcer 
for a number of years, and had been on the same ship a number of times. 
HeW. that no négligence could be attributed to the ship's olflcers which 
would render the ownera lial)le for his death. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, 5 346.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinions below, see 136 Fed. 502; 144 Fed. 524. 

J. Pariser Kirlin and Henrv R. Kdmunds. for appellant 
Frank R. Savidge and Alfred Driver, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a final decrec of the 
court below, awarding $25,654.40 to the libelant, in a cause civil and 
maritime. The libel was filed by the widow of the quarantine physician 
against the owner of the steamship "Euxinia," to recover damages for 
the death of the libelant's husband, resulting from a fall through a 
coal bunker hatch on said steamship, on January 21, 1903. The ac- 
cident occurred about 7 o'clock in the evening, when the vessel was in 
the Delaware river, near the quarantine station. 

The facts of the case, as disclosed in the record, are as foUows : The 
steamship "Euxinia," owing to a stormy passage from Rotterdam, was 
short of coal on entering the capes of the Delaware, and the master 
telegraphed from the Delaware Breakwater to hâve coal sent to him, 
to enable him to reach port. The tugs "New Castle" and "Juno" were 
accordingly sent down the river, and met the vessel just before she 
arrived ofï Reedy Island. The steamer encountered some ice shortly 
after passing this point, but after she got clear, the tugs came along- 
side, the "New Castle" on the port side and the "Juno" on the star- 
board side, and both tugs began to load coal into the steamer. The 
"Euxinia" was a steel and iron vessel, of 3,650 tons register, 348 feet 
long and 48 feet beam. A raised deck, 107 feet long, occupied the 
middle portion of the ship, with deck houses, consisting of a captain's 
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cabin and dinîng- room, steward's and other rooms, with chart liouse 
and pilot house in the forward end, while tliere were officers' rooms 
and steering gear at the other end, leaving a deck space between the 
structures on each end, of 50 f eet, through the middle of which came 
the smokestack. A clear passageway, about 3 feet vvide, extended 
from each end alongside and between the deck houses and the rail. 
About midvvay of the open space between the deck houses, on each 
side of the smokestack, was a hatch for receiving coal into the bunkers. 
Thèse hatches were about G feet lengthwise of the ship and about 3 
feet across. The side of the hatch nearest the port side of the ship 
was about on a line with the port side of the deck houses, so that the 
passageway between the hatch and the rail on the port side of the 
ship was about the same width as that between the deck houses and 
the said rail. The starboard hatch was correspondingly placed. 
From the near side of the hatch to the covering over the boiler hatch, 
was about 5 feet. On the night in question, about 7 o'clock in the even- 
ing, Dr. Ward, the décèdent, approached the steamer as she was slow- 
ly passing the quarantine station, on his boarding tug, for the purpose 
of making an officiai inspection. Owing to the fact that one of the 
coaling tugs, the "New Castle," was fastened alongside the midship 
section, his own tug fell astern of her, and the doctor boarded the ship 
at the after-gangway, just below the raised deck, where he was receiv- 
ed by the captain of the ship. As the doctor was expected to board the 
ship at the forward gangvvay, the crew, wlio were mustered around 
the forward hatch for the doctor's inspection, had to be brought aft 
by the mate, who was présent when the doctor came on board. After 
the inspection, the captain testifies that the doctor made signs that he 
wanted to go to the cabin to perform his office business. The cabin, 
it will be recollected, was on the forward end of the raised deck. Ac- 
cordingly, the captain and the doctor mounted to this deck and walked 
together along the passage way, between the rail and the after deck 
house. The mate seems to hâve followed them. The captain testifies 
tliat, as he started to go forward to conduct Dr. Ward to his cabin, 
he called his attention to the fact that they were coaling, and that the 
ship was very vmtidy; that he pointed out the open hatch where the 
coaling work was going on, and as they approached the same, admon- 
ished him to be careful as they walked around the hatch, between it 
and the central boiler covering. He says that the décèdent replied, 
"That's ail right; I see," and that they then proceeded forward; that 
the opening in the deck was shown to the décèdent, and that he "in- 
(licated by his answer that he saw it just the same as I did." Men 
were working at the hatch, taking on coal at the time. The captain 
testifies that, after they had performed their business in his cabin, a 
certain Capt. Bellevue came in, who was an old acquaintance of the 
décèdent, and they greeted each other and talked about some private 
matters. being members of the same club. Capt. Bellevue was marine 
superintendent for the Red Star tugs, and had charge of the coaling 
of the ship, being then on board for that purpose. From the testimony, 
he nnist hâve beeii as well infornied as to the decks of the steamer, 
especially as to conditions on the raised' deck around the open coal 
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bunker hatch, as were the captain or ofïicers. Capt. Neergaard testifics 
as follows: 

"Tben the doctor said good-bye to me, and turned around to go, aiid I said, 
'Well, I will foUow you,' and I took my papei-s and collected my papers aud 
put them inside tlie table, and followed elosely ('apt. Bellevue and tlîe doctor 
who had left the cabin bofove me, and I came up to them just in the moment 
when they were goiug ont from the passage to the deck. Coming ont there. 
they proceeded aft to go towards the tug, and just when we came outsidg of 
there, the men were about dragging one of the ash buckets flUed with coal 
across the deck, and in that way obstructing our passage, and seeing that 
then ail three of us stopped uutil a clear passage came, aud the doetor and 
Capt. Bellevue were to the right of me, and, therefore, the coal coming from 
the outside part of the vessel, the doctor and Capt. Bellevue got a clear pas- 
sage before I did. ïherefore, in tlie naonieut they got a cloar passage they 
proceeded aft, while I had to stop a moment mitil the i)ooii!g had passod nie. 
Therefore, they took the way to the right along that rail, while my way fell 
more naturally right ahead, after I was obstructed no more. Q. Do you mean 
they went alongside the rail? A. Tliey wont alongside the rail. Q. Whieh 
rail? A. The port rail. Q. And you wont wherc? A. I went on the othcr side 
of the hatch, between the hatch and the engino-house, just opposite Dr. War<l 
and Capt. Bellevue. Q. At that time, after you came out of the cabin, did 
you bave any conversation with the doctor V A. I had, hecause the moment 
when they commenced to go from the ])lace where they stopped, I said. 'Now, 
please, Doctor, mlnd the hatches,' and tlie doctor said, 'Thafs ail right ; I 
know,' and he proceeded, and I proceeded just abreast of them on the othcr 
side of the hatch." 

He says that Capt. Bellevue was on the right hand of the doctor and 
a little behind him, holding him by the arm. The hatch coverings 
had been placed between the rail and the coaming of the hatch, about 
fîlling that space. Capt. Bellevue stepped up upon thèse hatch cover- 
ings and walked along them the length of the open hatch. The captain 
further testifies that, as he passed along the opposite side of the hatch, 
he heard Capt. Bellevue speak to the doctor about minding the hatch, 
and that the doctor replied, "It's ail right." The testimony proceeds 
as follovirs : 

"Q. Will you State .iust what happened inimediately before and at the time 
of the accident; what you saw? A. I went iust opposite on the other side of 
the hatch, just opposite the doctor and Capt. Bellevue, and watched every 
step they made, and I saw the doetor, just shortly before he came to the aft 
end of the hatch, lifting his foot — Q. Wliich foot? A. It was the left foot — 
lifting it higher than when a person promenades in the natural way, and in 
that moment, 1 thing it was in that moment, I heard Capt. Bellevue say to the 
doctor, 'Mind,' and in the very same moment I shoiUed over, 'Doctor, mind the 
hatch.' He made a step as if he was lifting his foot to cross over the corner of 
the hatch, and in the very same moment he put his left foot just in the very 
after end of the hatch, so near that I tliink the nose of his boot must almost 
hâve touched the after end of the hatch eoaming, and without a noise and 
without a Word any more the doctor disappeared." 

The fîrst mate, who was présent when the captain came on board 
and inspected the men, followed the captain as he conducted the doctor 
towards his cabin on thè raised deck. He sayls that he went forward 
and up on the bridge, whicli is situated over the forward deck hoiises. 
He says he remembers the captain and the décèdent coming out of the 
cabin, and heard Capt. Neergaafd say to the décèdent, "Look out for 
the hatches," ànd that the décèdent answered, "Oh, that is ail right." 
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Capt. Bellevue and the décèdent came out of the cabin together, 
Capt. Neergaard following closely. Capt. Bellevue testifies as follows: 

"After we came out of the cabin, I got hold ot the doctor's right arm wlth 
my left hand, and I think there were some gratings on the deck along betweeu 
the house and the bulwark, and I said to the doctor, 'Doc, be careful.' He said 
'That is ail right,' and we walked along until we came to where the compan- 
ionway is, where they were taking coal in. Capt. Neergaard was just a little 
ahead of us to the left, and he happened to get past before they brought this 
tub, and I kind of held the doctor until they got the tub past. Then instead of 
oiir going the same way that the captain did, we pulled out to the right along 
the rail, and we were between the raH and the bunker hatch, because they had 
this tub and were just about to dump it there. I thought that we w»uld gain 
time, and it was perfecitly safe, and we took the other passage. After we g.f>t 
up onto the hatches, there were three or four hatches lying between the hatch 
coaming and the rail. They were lying crosswise. We stepped up on theni, 
and wlien we got to the last section of the hatch I said to the doctor, 'Doc, 
be careful of the hatch.' He turned his head around just this way (indieating). 
Q. In which direction? A. ïo the right. He said, 'That Is ail right. Cap.' 
Then he llfted his left foot, not to step ahead, as though he was golng to make 
a si de step, and he stepped in the forward section of the hatch, and when he 
fell I had my glove on and could not hold him." 

There is some conflict in the testimony, as to how far there was suffi- 
cient light in the neighborhood of the open hatch. The witnesses from 
the tug on which the décèdent came on board, speak of it as a dark and 
misty night. The offîcers of the ship, however, and of the coaling tugs, 
speak of it as a clear night, and that while there was a little mist on the 
surface of the water, they could see lights ahead for two or three miles, 
and that one standing on the bridge could see objects from one end 
of the ship to the other. It is also in testimony that lights placed out- 
side of and near the hatchway had been discarded by Capt. Bellevue, 
as they served only to confuse the sight of those who were at work, 
and that the men worked better without them, as the light from the 
engineer's room and the two masthead lights of the tug "New Castle" 
alongside, vi'hich were not many feet above the raised deck, served in 
some degree to illuminate that portion of the deck. There was also 
light from the steward's quarters at the forward part of the bridge 
deck. 

We think the prépondérance of testimony on this point is, that it was 
sufficiently light in the space around the open hatch, not only to conduct 
the opération of coaling, but to make it safe for those who were aware 
of the position of the hatch, in passing along the raised deck. We think 
there is no doubt upon this testimony, that the décèdent was sufficiently 
informed as to the position of this open hatch, and the danger to be 
avoided, to hâve put him upon his guard in relation thereto. He had 
been for several years a boarding officer, was familiar with the gênerai 
arrangement and construction of ships' decks, and had been on board 
this particular steamer some 24 times, in performing his officiai duties. 
We cannot find that négligence should be attributed to the ship's officers 
in the matter of this unfortunate accident. It may be quite true, as 
testified by Capt. Sargent and Capt. Randall, on behalf of the libelant, 
that it was the custom on passenger ships to put a barrier around an 
open hatch, or prevent unauthorized persons from walking on that part 
of the deck. In such cases, it would be impossible to personally con- 
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duct each passenger or unauthorized person around the point of danger, 
and only by barriers as would prevent ail such persons from approach- 
ing it, could the requisite protection be given. We agrée that the ab- 
sence of such précautions might render liable, in case of injury to a 
passenger, the ship and its officers who had omitted them. But no such 
case is presented hère. Although the décèdent was familiar with ships 
generally, and this ship in particular, he was not sent forward along 
the raised deck to the captain's cabin alone and unguarded, even though 
he had been told that the ship was coaling. He was conducted by the 
captain himself, and the open hatch pointed out to him, and the évi- 
dence is uncontradicted, that the décèdent saw and noticed the open 
hatch and the coaling opération to which his attention had been called. 
It is not, of course, suggested that there was négligence in the mère 
taking the décèdent across the raised deck, to and from the captain's 
cabin, however guarded such taking may hâve been. With the gên- 
erai understanding which the décèdent already had, of the position of 
the open hatch, it was again particularly called to his attention by the 
captain, as he started aft on his return. Moreover, the party of three 
were stopped within a short distance of the hatch by one of the coal 
buckets on the deck, which was being moved towards it. This must 
bave served in an especial manner to hâve directed the attention of the 
décèdent to the open hatch, where the coal was being dumped. The 
party then divided, the captain going on one side and Capt. Bellevue 
and the décèdent on the other, as explained by the testimony of Capt. 
Neergaard. There was room enough to pass between the rail and the 
hatch, the passageway being of the same width as that which traversed 
the distance between the rail and the deck houses. Nor, it is to be 
observed, was the décèdent left to pursue his way alone on that side of 
the hatch, while the captain was on the other. The captain saw and 
knew that the décèdent was in charge of a man as experienced and 
as well informed of the situation as himself, and no négligence can be 
imputed from the mère fact of his being so left to the care of Capt. 
Bellevue, nor is any négligence even suggested as having been commit- 
ted by Capt. Bellevue himself. We think on the whole case, that the 
accident was one of those inévitable ones for which no one is respon- 
sible. Unless there was a want of due care in allowing the décèdent 
to go at ail with the captain to the cabin and from the cabin back to the 
gangway, there was no want of the most abundant care and caution 
on the part of those that conducted him, and it is not necessary to in- 
quire whether or not he was himself suiiSciently prudent. 

Giving due weight to ail the iîndings of fact made by the learned 
judge of the court below, we cannot from them infer négligence on the 
part of the respondent. The decree of the court below is therefore 
reversed. 

150 P.— 35 
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In re McINTOSH et al. 

(Circuit Court of Appeals, Nintb Circuit February 4, 1907.) 

No. 1,319. 

BANKEÙPTOY — VOID riîEFERESCB— UnBECOBDED CoNVEYANCE. 

Tlie failure to record a deed or niortgage given as security until after 
the banliruptcy of tlio graiitor does not constitute tlie same au unlawful 
préférence, witiiiu Banla-. Act July 1, 1898, e. 54], i 60b. 30 Stat. .502 LU. 
■S. Comp. St. 1901, p. 344Ô1, as amended by Act Fcb. 5, lOœ, c. 487, § V.i. 32 
Stat. 799 [U. S. Couip. St. Supp. 1905, p. (JSOl. imderGiv. Code Cal. § 1217, 
wbich provides that an unrecorded instrument is valid between tlio par- 
ties tiiereto and thosewho bave notice tbereot, nor can sucb instrument be 
set aside as fraudulent at suit of tUe grantor s trustée, in the absence of 
any allégation that it was witheld from rœord by agreement or for a 
fraudulent purpose, or that the grantee fraudulently concealed Its exist- 
ence. 

fEd. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, §| 
275, 276.] 

Pétition for Revision of Proceedinn-s. of the District Court of the 
United States for the Northern District of California. 

ïhis is an original pétition for the review and revision of a decree entered 
by the District Court upon an order sustainhig a demurrer of the défendant 
to the amended bill of comjilaint on the ground that tbe same did not state a 
cause of action, with leave to complainants to further amend, and a waiver of 
that right by the complainants and tbeir élection to stand upon tbe alléga- 
tions of their amended bill ; tbe decree ad.judging that the "complainants talce 
nothing by their said amended bill of complaint berein, that défendants go 
hence without day, and tliat the défendants recover from complainants their 
oosts in this behalf expended, to be taxed by tbe court." The proceedings 
in the court below were by tbe plaintifl's, as trustées of the estate of A. B. 
Oostigan, a bankrupt, and against D. B. Fairl)anlvs and tlie Petaluma Savings 
Banlv, a corporation. The original bill of complaint allegcd, in eifect, that 
on, May 11, 1903, Costigan borrowed from the défendant bank $9.000, for the 
repayment of wbich, with interest, he executed to the défendant Fairbanks, 
who was at the time the cashier of the bank, bis promissory note for the mon- 
ey borrowed, to secure wbich, and as security only, he at the same time ex- 
ecuted to Fairbanks three several deeds, each covering certain lots of land 
situated in the county of Fresno, Cal. ; that thèse deeds were made in the 
form of absolute conveyances, instead of a mortgago, at the request of Fair- 
banks, with tbe agreement on lus part to redeed tlie property to Costigan on 
the payment of his note, with the interest tliereon, and the payment of taxes 
and Insurance ; that at the time of the exécution of tbe deeds Costigan was in 
tbe possession and control of the property therein described, and contiuued 
in such possession and control tbereafter ; tbat on tbe IGtli day of Septeinber. 
1904, Costigan filed liis pétition in tbe District Court, praying to be ad.iudged 
a bankrupt, wbich adjudication was made on tbe ]9tb day of Septeinber fol- 
lowing, and tbat on the Gth of Oçtober, 1904, tlie complahiants were duly ap- 
pointed trustées of tbe estate of tbe bankrupt and aualitied as such ; tbat tbe 
deeds ' méntioned were not rec'orded by tlie défendant in tbe office of tlie re- 
corder of deeds of Fresno county nntil Septeinber 21, ]904, to wit, tbree days 
after Costigan was adjudicated a bankrupt, and tbree days after the title to 
ail of tbe property of the said bankrupt liad vested, by o])eration of law, in 
the complainants as trustées of his estate; that the dee.ds were flled for rec- 
ord by Fairbanks with fnll knowledge of the insolvency and bankruptcy of 
Costigan, and that tbe failure to record them misled and tbereby operated as 
a fraud upon the other creditors of Costigan, who gave crédit to bim subsé- 
quent to May 12, 1903, and; prior to tbe recording of tbe deeds; tbat the deeds 
constituted an unlawful préférence by the bankrupt and that the défend- 
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ants liad reasonable cause to belleve that tlie siving and recortling of the 
deeds vvas intended tliereby to give a préférence to them. The pmyer of the 
original bill was, among other things, for a decree adjudging the deeds to be 
in effect moi'tgages, that they created an unlawful préférence in favor of the 
défendants, that they be adjiidged null and void, and that the title to the 
lands einbraced thereby be decreed to be vested in the complainants, as trus- 
tées of the banlvrupt, free and diseharged of any lien on the part of the de- 
fendants. 

By an amenduient to the bill the eouiplainants allcged that ''the effeet of 
the trausfer of the said real estate so conveyed by said deed [deeds] of con- 
veyance will be to enable the said défendants to obtain a greater p<-rcentage 
of the debt due them by the said bankrupt tliaii any other of the bankrupt's 
ereditors of the same class." By a subséquent and further aniendment to the 
bill, the complainants struck out paragraph 6 thereof, and in lien thereof 
substituted the following : "(0) Your orators allège that on the 12th day of 
November, 1903, when the said note of tlie said A. B. Costigan becaine due and 
payable, and the said A. B. Costigan defaulted and failed to pay the same, 
the said H. T. Fairbanks, the président of the said défendant banlv. liad knowl- 
edge that the said A. B. Costigan was engaged in a hazardoiis business, was 
speculating in niargins, and that the said real estate had been conveyed to 
him by his father, J. M. (Costigan, for the purpose of securiiig crédit, and was 
on friendly and confldential terins with the said A. B. Costigan and J. il 
Costigan, his father, and had reasonable cause to beliove that the said A. B. 
Costigan was iusolvent ; that the said défendants did not tlien, nor at any 
time, riiake known to other ereditors. whom tlie said défendants knew to be 
creditors of the said bankrupt. that the said défendants lield the said deeds 
to ail the real estate of the said Costigan, and that the said several deeds were 
not flled for record with the recorder of the county of Fresno, state of Cali- 
fornia, by the said défendants; that notwithstandiug the knowledge of facts 
and circùmstances possessed by said défendants, and their i-easouable cause 
to belleve that the said A. B. Costigan was insolvent, they withheld said deeds 
from the records of said couuty of Kresno for ten months after the note se- 
cured by said deeds fell due, and with full knowledge of the insolvency and 
baukruptcy of said A. B. Costigan filed said deeds for rec'ord. as heretofore 
recited, five days after the said A. B. Costigan had fded his pétition in this 
court to be adjudicated a bankrupt." -Vnd by the said last aniendment the 
plaintifCs added to tlioir original bill the following paragrapbs : 

"(9) Tour orators fui-ther show that at tlie time said Costigan niade and 
delivered said deeds to the défendants lie did not own any other real estate 
tlian that described in said deeds ; that during tlie ]ieriod named, on and be- 
tween the said 12th day of May, 100.S. and the IGth day of Septeniher. lOOt, ail 
of the said Costigan's personal property was pledged to secure a part of his 
indebtedness, and that liis hulebtedness exceeded the value of tlie personal 
property so pledged in the sum of about sixt.y thousand dollars; tliat the said 
A. B. Costigan, during the said period lietween May 12, 100.'!. and Seittember 
IC. 1004, before and after the said note to the l'etaluma Saviugs Bank was 
due, represented to creditors, froin whom lie borrowed large sums of money 
from time to time, that lie was the owiier of the real estate set fortli aud de- 
scrilied in the deeds to D. B. Fairbanks, liereiiibefore more fully descrilied. 
but failed to and did not notify said creditors tliat he had conveyed said prop- 
erty liy deed to the said I). B. Fairbanks; that Ijy renson of said représenta- 
tions, and by reasou of tlie faihire of tlie défendants to bave the said deeds 
recorded. and their failure to disclose tlie existence of such deeds. the said 
creditors. being niisled and dcceived, gave ci'«>dit and iiiade Large loans of mon- 
ey to the said A. B. Costigan: and your orators allège that the failure to so 
record said deeds by the défendants gave a false crédit to tlie said Costigan. 
and opcrated as a fraud on his other rreilitijrs who are still un])aid. 

"(10) Yimr orators further allège that tlie ,said .V. B. Costigan. at the date lie 
was adjudicated a bankruiit, did not own or possess any other property in- 
dividually not exempt by law, save and exce]it a seat in tlie Mcrcliants' Ex- 
change, of ho fixed'or delinite value, aud ten sbares of stock of the Pacific 
Motor Car Compiiny. valued at ten dollars; tliat the real estate heretofore de- 
scrihed as conveyed to the défendants, as your orators are inforined aud'verily 
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believe, and allège, does not exceed in value the sum of ten thousand dollars; 
that, if tlie said défendant banlc is permitted to take said property to satisfy 
its claim of nine thousand dollars, it will resuit in great loss and injury to the 
other créditera of the said Costigan." 

W. A. Coulter, for petitioner. 

William B. Haskell and Henry C. McPike, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

Subdivisions "a" and "b" of section 60 of the act entitled "An act 
to establish a uniform System of bankruptcy throughout the United 
States" (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3445]), as amended by the act approved February 5, 1903 (32 Stat. 
799, c. 487, § 13 [U. S. Comp. St. Supp. 1905, p. 689]), are as foUows: 

"(a) A person shall be deemed to hâve given a préférence if, being insol- 
vent, he has, within four months before the filing of the pétition, or after the 
flling of the pétition and before the adjudication, procured or suffered a judg- 
ment to be entered against himself in favor of any person, or made a trans- 
fer of any of bis property, and the effect of the enforcement of such judg- 
ment or transfer vi'ill be to enable any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same class, 
Where the préférence eonsists in a transfer, such period of four montlis shall 
not expire until four months after the date of the recording or registering 
of the transfer, if by law such recording or registering is required. 

"(b) If a bankrupt shall hâve given a préférence, and the person receiving 
it, or to- be benefited thereby, or his agent acting therein, shall bave had rea- 
sonable cause to believe that it was iutended thereby to give a préférence, 
it shall be voidable by the trustée, and he may recover the property or its 
value from such person. And for the purpose of sucli recovery, any court of 
bankruptcy, as hereinbefore defined, and any state court which would hâve 
had jurisdiction if banlîruptcy had not intervened, shall hâve concurrent 
jurisdiction." 

Passing the failure of the bill to allège that Costigan was, in fact, 
insolvent at the time of the exécution of the deeds referred to, we agrée 
with the District Court that the failure to record the deeds given by 
Costigan to Fairbanks until after he was adjudged a bankrupt is not, 
of itself, sufficient to make such deeds an unlawful préférence within 
the meaning of the above-quoted provisions of the bankruptcy act; 
for, under the provisions of the statute of California, the instruments 
in question were valid as between the parties thereto and against the 
gênerai creditors of Costigan, without recordation, if otherwise free 
from vice. 

By section 1317 of the Civil Code of California, it is provided that: 

"An unreco''ded instrument is valid between the parties thereto, and those 
who hâve notice thereof." 

The word "instrument," as used in the provisions of the Code, said 
the Suprême Court of that state in the case of Hoag v. Howard, 55 
Cal. 564, 565, "will be invariably found to indicate some written paper 
or instrument signed and delivered by one person to another, transfer- 
ring the title or creating a lien on property, or giving a right to a debt 
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or duty." And in the case of Bank of Ukiah v. Petakima Savings 
Bank, 100 Cak 590, 35 Pac. 170, the court said: 

"ïlie lien of an unroeordecl mortgage, given to secure a loan, is created by 
the niere exécution and delivery of the mortgage, and talies precedence over a 
judgnient or judgment lien obtalned aftor its exécution." 

See, also. In re liunt (D. C.) 13!) Fed. 283; Rogers v. Page, 140 
Fed. 596, 605, 72 C. C. A. IGl, and cases there cited. 

But, as said by the Court of Appeals for the Eighth Circtiit in Rogers 
V. Page, supra: 

"There is a distinction between a niere négligent failure to reooi-d a mort- 
gage or deed, and a deliUerate agreémeut to do so, althongh tlie mère fact 
of au agreeuient to witliliold from record is not of itself siicli évidence of a 
fraudaient purpose as to constitute a fraud in law. It is, however, a eir- 
«•nmstance eonstituting more or less cogent évidence of a want of good faith 
aecording to the particular situation of the iiarties, and the intent as in- 
dicated by ail of the facts and eircumstances of the ijarticular case." 

In the bill under considération tliere is not even an avernient of an 
agreement on tlie part of the défendants to withhold from record the 
deeds in question, much less any direct averment tliat the deeds vvere 
withheld from record by the agreement of the parties for the fraudu- 
lent purpose of giving to tlie bankrupt a false crédit, or that the grantee 
concealed the fact that such deeds were made with fraudulent intent 
to deceive and defraud the creditors of the grantor. We agrée with 
the district judge that it is not suificient to simply allège probative 
facts from which it may be argued that there was such agreement or 
active concealment. Rogers v. Page, supra, and cases there cited. 
See, also, Blennerhasset v. Sherman, 105 U. S. 118, 26 L. Ed. 1080; 
Curry v. McCauley (C. C.) 20 Fed. 583; Smith v. Craft (C. C.) 17 
Fed. 705 ; Stephens v. Sherman, Fed. Cas. No. 13,369a. 

Nor are the allégations of the bill as amended sufficient to justify a 
decree adjudging the tleeds in efïect mortgages, for the reason that 
there is no averment that it bas ever been claimed by either of the 
défendants to the bill that the deeds were absolute conveyances or other 
than security for money loaned, and therefore in effect mortgages. As, 
therefore, the bill as amended stated no ground for a decree adjudging 
the instruments mortgages, the judgment of the District Court, to the 
effect that the complainants take nothing by their amended complaint 
and that the défendants go hence without day, cannot be a bar to any 
subséquent action to hâve the purported deeds declared mortgages, in 
the event such action shall become necessary. 

The judgment is affirmed. 
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UNITED STATES FIDELITY & (ÏUARANTY 00. OF BALTIMORE, MD,, y. 

UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

1. Indiaks— AcTiox ON Bond of Indian Agent— Défense. 

Section 8 of Act July 4, 1884, c. 180, 23 Stat. 97, wliicli provides that 
the présentation by an ludian agent of voucliers, uccounts, and claims, 
containiug muterial misrepreseutations of faet in regard to tlie amount» 
due and paid sball not coustitute au accounting, and uialîing it tiie duty of 
the accounting ofïicers of tbe government to rejeet sucb voucliers, does not 
. impose a penalty, nor render an action to recover the indebtedness, re- 
sulting from tbe rejection of sucli accounts one for the reeovery of a pen- 
alty, but merely prescribes a statutoi-y rule of accounting wbieh becomes a 
part of tbe contract of a surety for an Indian agent, to which bis obliga- 
tion is subject, and it is no défense to sucb an action on au agent's bond 
that vouchers so rejected contained correct and true items of e.xpenditure ; 
the agent having the rigbt on their rejection to furnish true vouchers for 
ail items for which lie was entitled to crédit. 

2. Same—Validity of Bond— Conditions. 

That the bond required from and given by an Indian agent contained 
provisions not required by any statutory provision does not affect its va- 
lidity, where its conditions vvere not in violation of law, and it vi'as en- 
tered into voluntarily by both principal and surety, the Président and 
Secretary of the Interior being authorized by statute (Rev. St. § 465 [U. 
S. Comp. St. 1901, p. 2G4], and section 2057) to prescribe the character of 
such a bond, both as to its penalty and the nature and conditions of its 
obligation. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 27, Indians, § 10.] 

3. JUDGMENT— ReS JUDICATA— BAB OF SUBSEQUENT AOTION— PBIOK CRIMINAL 

Frosecution. 

The conviction and imprisonnient of an Indian agent for malfeasance in 
office is not a bar to a subséquent suit by tbe United States, on bis bond 
to recover the amount of public money misapjtropriated or unaccouuted for 
by him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1077.] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Tbe United States brought an action in the court below against the plain- 
tiff in error, as surety upon the officiai bond of Morris L. liridgeinan, ludian 
agent of the Ft. Belknap Indian Agency. The condition of the bond was that 
"if the said principal sball at ail timos during his holding and remaining in 
office, carefully discbarge tbe duties tbereof and faithfully disburse ail public 
luoneys, and honestly account, without fraud or delay, for the sarae and for ail 
l)ublic funds, including the funds designated in régulations of the Indian de- 
partment, as miscellaneous receijjts and moneys belongiiig to Indians under 
liis charge, which shall or may corne into his liauds, and ail other funds re- 
ceived by him by reason of his position as United St.'itos Indian agent, and 
for ail public property placed in liis charge; and if the said principal shall 
not knowingly présent, or cause to be preseuted any vouclier, account or claini 
of the character mentioned in section 8 of tlie act of Coiigrcss of July 4, 188-i 
(2.'> Stat. 97, c. 180), or in any niauner beconie linble tliereuiuler, then tlu; 
above obligation to be void and of no oft'ect ; othcrwiso to rcniain in full force 
and virtue." Tbe complaint alleged that tbe oflicial accounts of said Jlorris 
Ïj. Bridgenian. as agent for the Ft. Belliiiap Indian Agency bave t)een stated, 
settled, and ad.justed by tbe duly authorized and lawfu] ol[ici>vs of the govern- 
ment of tbe United States, as required by law, and that upon such statcmont, 
settlenient, and adjustment, hère was fouud to be due and owiiig to tbe United 
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States from ?iIoiTis L. Bridgeiuau, as sucli aseut ou accomit of public moncys 
and public property received by ,bini as such agent, and which. be failed to 
disburse aud accouut for, the sum ot $11.3r)7.07. Tlie said sum of $11,357.07 is 
in tbe coinplalnf niado up of two items — eue of .S10,4<S9..jO, public moneys ; tbe 
otbei' .fSCT.ÔT, tlie value of imblie property. Tbe demand for judgnient was 
for .fl1..'l-"'>T.(lT and inteivst tbereon at 'i lior cent, per anuum from April SO, 
1!>02. Tlie answer set up affirmative défenses, tlie flrst of wliicli is as follows: 
Tliat tbe said Briilgeinan as sueb asent presented tO the Commissioner of Jn- 
diaii Affairs for apjirov.-il and paymeiit. vouchers, and aecoimts, and claims for 
ail money disburs<>d liy bim: tliat b(^ faitbfully disbursed for tbe use aud bcn- 
eflt of tbe Indians of tbe asency ail tbe moneys included in sucb vouchers, ac- 
counts. and claims for wliich be claimed crédit, excepting a sum not exceed- 
ing .¥2.(XM): tliat several of tbe voucliers so presented containcd material mis- 
representations of fact in regard to tbe amount due or paid, uanie or cbaracter 
of tbe article l'urnisbcd or received. or scrvi<'es rendered, or tbe date of pur- 
chase, delivery. or ])erfor]nunce of service, or in somo <itber iiarticular, and that 
by rcason of sucb false représentation, tbe said Kridgeman w;is refused and 
denied crédit foi- aiiy part of either of said voucliers containing snch false rep- 
résentations, and tbat tins was doue pursuant to s(H'tion 8 of tbe act of Con- 
gress of .Tuly 4, 18S1, c. IW), 23 Stat. !)7; tluit said Bridgeman boncstly and 
witbout fraud or delay accounted for ail ])ul)lic moneys received by him as in- 
dicated except a sum not exceeding .'i;2.00() ; tbat tbe said voucliers, accounts 
and claims contaiuing sucb false représentations amounted in tbe aggregate to 
.$10,489..'50 for the whole of which the said Bridgeman was denied crédit. The 
second défense is in sulistance tbe allégation tbat for bis malfeasance in otlice 
the said Bridgeman liad been indii'ted and tried in the United States Dis- 
trict Court for tbe District of Montana, and on sucb trial had lieen convicted 
and senteneed to iniprisonment for a pcriod of tliree ycars, and lliat by reason 
of those facts tbe govcroment should not l)e licard to assert any claim against 
the plaintiff in error for penalties incnrred l)y tbe said Bridgeman in pre- 
senting sucb vouchers, accounts and claims, contaiuing false ref)rosentatious ; 
that said judgment is a bar to tbe recovery of any such penalties from tbe 
idaintifif in error. The third défense is tliat. iiefore tbe exécution and delivery 
of the bond, the Deriartnient of the Interior caused tlie bond to be prepared and 
transmitted to Bridgeman and required bim to exécute the same with suffi- 
cient sureties before permitting him to enter upon tlie duties of tire office of 
Indian agent ; that llie conditions of tbe bond are wholly différent from ,and 
in excess of tbe conditions required by law. and vary and enlarge tbe duties 
and responsibilities of said Bridgeman and the surety, and impose upon the 
latter obligations and liabilities différent from and in excess of those to which 
it would be .sulijectcd if tbe bond had containcd the conditions i)rovided by law 
and had not contained sueli illégal conditions: that said bond was extorted 
from the said Bridgeniiin nnder color and prêteuse of law and under color 
of the office of the Secretary of the Interior. and is tberefore void and of no 
effect. The défendant in error moved for judgment on the pleadings, and tbe 
motion was allowed. .Judgment was rendered in favor of tbe défendant in 
error, and against the plaintifC in error. l'or tlie sum of .S14.082.7.'5, with iu- 
terest from the date thereof at 6 per cent, per anniim, and for costs. 

M. S. Gunn, for plaintiiï in error. 

Cari Rasch, U. S. Atty. 

Before GILBERT, ROSS, and :\IORROW, Circuit Jr.dffcs. 

GILBERT, Circtiit Judge, after stating the case as above, delivered 
the opinion of the court. 

The nndertaking of the surety was that the principal should at ait 
times "honestly account without fraud or delay" for ail public moneys 
and property coming into his hands as such agent. Under section 8 
of the act of Jnly 4, 188-1 (23 Stat. 07, c. 180), the présentation of 
vouchers, accounts, and claims, containing material misrcprcscntations 
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of fact in regard to the amounts due and paid, was not an account- 
ing. The statute vested the accounting offîcers with no discrétion 
as to such vouchers. It made it their plain diity to reject them. 
The law as to accounting, not having been complied with, the matter 
was left as if no account whatever had been rendered. The plaintiff 
in error contends that the rejection of an account upon the grounds 
set forth in the act is the imposition of a penalty, and that the décision 
of the court below requires the plaintifï in error to pay the sum of 
$10,489.60 upon a rejected account; whereas the actual loss to the 
United States did not exceed $2,000, and cites the rule that the 
measure of damages to which the surety on an officiai bond is bound, 
in the absence of any statutory rule is just compensation for the in- 
jury actually sustained. 

The rejection of an account in compliance with the expressed 
language of the statute is not the imposition of a penalty. It is but 
the enforcement of a statutory rule of accounting. Nor is the présent 
action an action to recover a penalty. It is an action to enforce a 
liability arising out of contract. Section oG2i of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3418] provides as follows: 

"Wlienever any person aceountable for public niouey neglects or refuses to 
pay into the Treasury the suin or balance reportée! to be due to the United 
States, upon the adjustment of his nccouut.s the flrst Oomptroller of the 
Treasury shall instltute suit for recovery of the sanie." 

Every one,who becomes surety for an Indian agent, enters into 
his contract of surctyship with a view to the statutes which niay 
affect his liability, the provisions of which he is presumed to know, 
and which become as much a part of his contract as if tliey were 
embodied in the bond. Smythe v. United States, 188 U. S. 177, 
23 Sup. Ct. 270, 47 L. Ed. 425 ; Alexander v. United States, 57 Fed. 
832; 6 C. C. A. 602; Pond v. United States, 111 Fed. 995, 49 C. 
C. À. 582. The plaintiff in error finds argument in support of his 
contention in the language of the act itself, whereiu, after providing 
for the rejection of false and fraudulent claims and vouchers, the 
words are added: "That the foregoing shall be in addition to the 
penalties now prescribed by law," and rcasons that from the use of 
thèse words Congress considered the section as pénal in its character. 
The words so used do not justify that inference. The statute does 
not say that the foregoing shall be in addition to other penalties. 
It says, in effect, that the indebtedness resulting from the rejection 
of such accounts shall not take the place of or affect the penalties which 
hâve been prescribed by law, in punishment of malfeasance in office. 
It treats the obligation to pay as a debt due the United States. The 
act in express terms provides that the amount due shall be recovered 
"in the same manner as other debts due the United States are 
collected." The answer admits that each of the vouchers, accounts, 
and claims, amonnting in the aggregate to $10,489.50, was subject 
to objection, for the reason that it contained false items, but allèges 
that the false items amounted in ail to no more than $2,000. If that 
was the oxtent of the falsification of the vouchers by the Indian agent, 
he had his plain remedy by presenting true vouchers as to ail matters 
in the account for which he was justly entitled to crédit. As early 
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as March 9, 1903, he was notifiée! of the rejection of his account, 
and the reason therefor, and, between that date and the commence- 
ment of the suit, he had five months within which to file corrected 
vouchers. This he failed to do, and neither he nor his surety can 
complain of the rejection of the whole account. It is a natural conclu- 
sion, but one that is not essential to support the judgment herein, that 
the whole of the account was fraudulent. 

It is contended that the affirmative défense shows that the bond 
was extorted from the Indian agent under color and pretenseof 
law, and under color of the office of the Secretary of the Interior, 
and is therefore void and of no efïect. The défense, as pleaded, 
falls short of showing that any influence or pressure was brought to 
bear upon the agent or his surety to induce the exécution of the 
bond, or that either he or the surety objected to the form of the 
bond as prepared, or executed the same under protest. In United 
States V. Hodson, 10 Wall. 395, 19 h. Ed. 937, it was held that if a 
bond is open to objection, the objection should be made when the 
bond is presented for exécution; that if executed under constraint, 
the constraint will render it void; but that, where it is voluntarily 
entered into, and the principal enjoys the benefit which it is intended 
to secure and a breach occurs, it is too late to raise the question of its 
validity. But the plaintiff in error contends that the only condition 
in an Indian agent's bond, authorized by law is that provided by 
section 4 of the act of June 30, 1834, c. 1C2, 4 Stat. 735, which re- 
quires the agent to give a bond "with two or more sureties in the pénal 
sum of $2,000 for the faithful exécution of the same." That statute, 
however, is not the law under which the bond in the présent case was 
given, It was executed under the authority of section 2057 of the 
Revised Statutes which requires Indian agents to "give bonds in 
such penalties and with such security as the Président or the Secretary 
of the Interior may require." This was originallv the act of February 
27, 1851. By section 5596 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3750], the portion of the act of 1834, relating to bonds, 
was repealed. Section 4G5 [U. S. Comp. St. 1901, p. 2G4] provides 
as follows: 

"The Président may preseribe sucli régulations as he may thiiilî fit for car- 
rying iuto elïeet the various provisions of any act, relating to Indian affairs., 
and for the settlement of the accounts of Indian afCalrs." 

By thèse statutes the Président and the Secretary of the Interior 
are given the authority to détermine the character of the bond, both 
as to its penalty and the nature and conditions of its obligation. The 
plaintifï in error relies on United States v. Tingey, 5 Pet. 115, 8 L. 
Ed. 66, in which it was held that, where a bond imposing obligations 
in excess of the requirements of the statute is demanded of an officer,, 
as a condition précèdent to the enjoyment of his office, the bond is 
said to be extorted colore officii, and is void in toto. The bond in that 
case was held void as being extorted under color of office, because it 
was in plain violation of the statute, and was demanded of the officer 
on péril of losing his office. The case is therefore not in point. In 
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Moses V. United , States, 166 U. S. 571-586, 17 Sup. Ct. 682, 688, 

41 L. Ed. 1119, it was said: 

"The consicleratiou or tlie condition of tlie boud ranst not be In violation of 
law. It must uot niu counter to aiiy statute. It inuist not be eitber malnni 
jiroliibitum or inalimi iu se. Otlierwise and for ail i)ur[)osi's of seeurity a bond 
niay be valid, tliough no stalnte directs its delivery. * * » Having tlie 
right to take a bond, the govemmeiit iu a case like tliis bas tlie right to de- 
niaud it froni the oftiper. :ind to say to him if he does not give it lie will not bo 
continiied as a 'property and disbursing otlicer of the Signa.l Service.' Sn(:li a 
deniand wben coniplieci witli does not aniotrnt to the illégal exaction or ex- 
tortion of the bond. The case of a bond so procured differs radically from a 
case like that of Tingey (TTiiited States v. Tiugey. r> Pet. 115, 8 L. Ed. 72). in- 
asmuch as the bond in the latter case was extorted from a reluetant oflieer, 
witli the condition therein contained différent from that which the statnte 
called for."' 

And the court said that the bond given in that ca.se "did not 
cease to be a vohmtary bond, merely because Lient; Howgate did 
not gratnitously, and without request, jjroffer it, and ask that it 
might be received, or because he was reluetant to give it, and only 
gave it upon the demand of the Secretary." 

It is contended further that the judgment in the criminal case against 
tlie Indian agent is a bar to recovery in the présent, action, and the 
plaintiff in error cites United States v. Shapleigh, 54 Fed. 126, 4 
C. C. A. 2,37, United States v. Choteau, 102 U. S. 603, 26 L. Ed. 
246. Coffey v. United States, 110 U. S. 436. 6 Sup. Ct. 437, 29 
L. Ed. 684, McDonald v. Hearst (C. C.) 95 Fed. 056, and United 
States V. Jaedicke (D. C.) 73 Fed. 100. We find no support for 
the contention of the plaintiff in error in any of thèse décisions. In 
the Choteau Case, a distiller's bond had been given under a stattite, 
which provided that, for his failure to coniply with the statutory 
requirements, he should be liable to a penalty of double the tax imposed 
on distilled spirits removed or concealed, and fined not less than $200. 
nor more than $5,000, and imprisoned not less than three months 
nor more than three years. An action was brought on the bond 
against the sureties, and, in défense thereof, it was pleaded that prior 
thereto an indictment had been returned against the distiller, and 
that with the advice of the Secretary of the Treastiry, and upon the 
recommendation of the Attorney General, the Commissioner of In- 
ternai Revenue had accepted from the distiller $1,000 in full satis- 
faction, compromise, and settlement of the indictment and prosecu- 
tion, which were thereupon dismissed and abandoned. It was held 
that the sum so paid in compromise and settlement of the indictment, 
was a settlement and res judicata of the whole matter. Coffey v. 
United States was a similar case, except that on the criminal charge 
there was an acquittai of the défendant on ail the acts, attempts, 
and intents averred in the subséquent action to recover. In both 
of thèse cases recovery was sought, not as for a debt due the United 
States, but as part of the penalty denounced against the offender 
for violation of duty, and, under statutes defining the offense and 
fîxing the penalty. Both cases are therefore plainly distinguishable 
from the case at bar, and the same is true of other décisions cited 
by the plaintiff in error. The punishment of the Indian agent by 
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imprisonment has nothing to do with his civil liability on his bond. 
It has net the effect to reimburse the United States, and cannot be 
said to hâve been accepted by the Government as satisfaction or com- 
promise of its account against that officer. In United States v. 
Jaedicke, it was held that the acquittai of a défendant, under an in- 
dictment for mal<ing a false and fraudaient return as postmaster, 
for the purpose of increasing his compensation, is not a bar to an 
action by the United States upon the bond of such postmaster to 
recover the amount found due the government upon the adjustment 
of his accounts. Said the court : 

"The amount sued l'or in this oasc is not a forfeiture or penalty, but siniply 
a sum improperly witlihold by the détendant in cxcess of his légal compensa- 
tion." 

We find no error for which the judgment should be reversed. It 
is accordingly affirmed. 



DETKOIT SOUTHKRN R. CO. v. LAMBERT. 

(Circuit Court of Appeals, Sixth Circuit, february 18, 1907.) 

No. 1,554. 

1. Tkiai,— Direction of Verdict— Efj'ect of Motion. 

On a motion for direction of a verdict, the court must take that vlew 
of the évidence most favorable to the party against whom the instruction 
is asked. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 40, Trial, § 402.] 

2. Same — Questions for Jury— Cokflict of EvIDE^■CE. 

Where there was positive testiniony that signais were given by a rail- 
road train at a erossing, and also testimony by other witnesses who were 
where they should hâve heard such signais if given, that they did not hear 
them, the question was one for the jury. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 46, Trial, §§ 342, 343.] 

3. Evidence— Opinion or Witsess— Matters Dieectly in Issue. 

On the trial of an action to recover damages for the death of a man 
who was struck and killed by a switching train while driving over a rail- 
road erossing with which he was familiar, and which he crossed often in 
his daily work as a teamster, it was error to allow another teanister as a 
wltness to state his opinion that thore would hâve been no "unusual dan- 
ger" in driving upon the track as the deceased did if the train had been 
going at the usual rate of speed, such statement l>elng in effect an opin- 
ion as to the négligence of the deceased, which was an issue before the 
jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, §§ 2189, 
2248, 2250.] 

Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
Henry T. Hunt, for plaintiff in error. 
Wm. D. James, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. The deceased, Frank Waller, was 
struck by a Détroit Southern switch train, consisting of an engine 
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pushing two empty cars, a box and a gondola, while he was in the 
act of driving a team pf herses attached to an empty wagon, across 
what is termed the "main siding" or track of that company at the Big 
Etna crossing in Ironton, Ohio. The Big Etna furnace is on the 
Ohio river in the upper end of Ironton. The river hère runs in a 
northwesterly direction. The tracks of the Norfolk & Western and 
the Détroit Southern railways parallel the river. Between theni and 
the river lies the furnace. A wagon road leads from the furnace to 
Third street, crossing four tracks, two of the Détroit Southern and 
two of the Norfolk & Western. The first track is the long siding of 
the Détroit Southern, the next the main siding or track of the same 
road, the third the main track of the Norfolk & Western, and the last 
a siding of that road. Thèse tracks are 13 feet apart from centcr to 
center, the distance between the rails being 8 feet. Southwest of the 
long siding of the Détroit Southern is a short siding or stub switch, 
which ends near the laboratory building of the furnace, about 60 feet 
west or northwest of the crossing. On the wagon road, 25 feet from 
the long siding, on its river side, stood the furnace scales. The ac- 
cident occurred about 5 :30 p. m., on April 5, 1904, about the time the 
teamsters and men on the day turn were quitting work at the furnace, 
where some 300 were employed. At this time both the short and the 
long sidings of the Détroit Southern were full of cars. At the cross- 
ing a gap variously estimated from 10 to 40 feet in width was left 
between the side-tracked cars for the passage of teams. Next the 
crossing on the northwest, the direction from which the Détroit South- 
ern train came, there were first two gondola cars, each 9 feet high, and 
then a cattle car with solid ends and lattice sides, 12 feet high. Othcr 
cars followed, mostly gondolas. The wagon Waller used was 45 
inches high from the ground to the top of the bed. He was a man 
5 feet and 6 inches in height and was in the habit of sitting on a board 
laid across the top of the bed. Necessaril}-, his view of the track was 
much obstructed; precisely to what extent was a disputed rpiestion. 
Waller was thorougbly familiar with the dangers of the crossing, 
having been employed there as a teamster for more than two years. 
Just prior to the accident, he had emptied his wagon at the furnace 
and started to drive home. When he reached the crossing, a heavy 
Norfolk & Western freight train carrying some 40 loaded cars, was 
proceeding northwest on the third track from the furnace. Waller 
stopped near the furnace scales, the front feet of his horses being be- 
tween the rails of the long siding or first track. As soon as the Nor- 
folk & Western freight passed, Waller started across and his team was 
struck, about the slioulder of the near horse, by the- front car of the 
Détroit Southern switch train. Both the horses were killed, the 
wagon demolished, and Waller received injuries from which he died 
within a few hours. The plaintiflf below claimed the railway company 
was guilty of négligence in running its train at an unusual and dan- 
gerous rate of speed without giving notice of its approach by blowiiig 
the whistle and ringing the bell. In défense, the railway company 
contended it was not running the train at an unusual and dangerous 
speed, that it did blow the whistle and ring the bell as it approached 
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the Crossing, and, however this might be, no recovery could be had, 
because Waller himself was guilty of négligence in not looking and 
listening before he attempted to cross the track. Otherwise, he would 
hâve observed the approach of the train and could hâve avoided the 
collision. The railvvay company asked for peremptory instructions 
on both points, which were refused, and a verdict and judgment 
rendered for the plaintiff. Thèse two rulings and a refusai to ex- 
clude certain testimony offered by the défendant are the errors we are 
asked to correct. The rule is well settled that where a motion is made 
for a peremptory instruction, the court must take that view of the évi- 
dence most favorable to the party against whom the instruction is re- 
quested (Schofield v. Chicago & St. Paul Ry. Ce, 114 U. S. 615, 619, 
5 Sup. et. 1125, 29 L. Ed. 224 ; R. R. Co. v. Lowerv, 20 C. C. A. 596, 
74 Fed. 463 ; Riley v. L. & N. R. R., 66 C. C. A. 598, 133 Fed. 904; 
Williams v. Choctaw, etc., R. R. _[ C. C] 149 Fed. 104) ; so that, in this 
case, the plaintiff below was entitled to receive the benefit of ail fair 
and reasonable inferences from the testimony. 

Upon the question of speed, three or four witnesses for the plain- 
tiff testified that the train was running faster, some said much faster, 
than usual, and there was testimony tending to show that after the 
brakes were applied, the train ran in the neighborhood of 150 feet 
before it could be stopped, one car, the gondola, being thrown from 
the track by the impact. The testimony of the trainmen tended to 
show the train was not running more than five or six miles an hour. 
The resulting conilict in the testimony was, of course, for the jury to 
détermine. As to the question of signais, six witnesses testified for 
the défendant below that signais were given, while four witnesses for 
the plaintiff below testified they did not hear any whistle blown or bell 
rung. If we had the right to pass upon it, we should say the weight 
of the testimony on this point undoubtedly was in favor of the con- 
tention of the .railway company, but since some of the plaintiff's wit- 
nesses were where they ought to hâve heard the whistle, if it was 
blown, it seems to us, taking the rule laid down in N. P. R. R. v. Free- 
man, 174 U. S. 379, 381, 19 Sup. Ct. 763, 43 L. Ed. 1014, that there 
was a conflict of testimony, which was properly left to the jury. This 
brings us to the alleged négligence of the plaintiff's intestate in fail- 
ing to look and listen. In considering this, it is necessary to examine 
the testimony reflecting upon this point with some care. 

Martin, one of the witnesses for the plaintiff below, employed at 
Big Etna, passed over the crossing just behind the Norfolk & Western 
freight train. He waited between the scales and the main line of the 
Norfolk & Western, about the edge of the Détroit Southern track, for 
the Norfolk & Western train to pass. He says he saw Waller with his 
team near the scales. The engine of the Norfolk & Western train was 
passing as he reached the crossing. He did not see or hear any Détroit 
Southern train. When the Norfolk & Western train had passed, he 
started across, and was about 8 or 10 feet beyond the Norfolk & West- 
ern main track, vvhen a man hallôed. At that he turned and saw that 
the Détroit Southern train had struck the team. Bail, another witness 
for the plaintiff, was sawing Cross-ties near the track of the Détroit 
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Southern, about 100 yards northwest from vvhere the accident occurred. 
When the train was about 50 feet from the crossing, he saw the team, 
that is, the horses, coming on to the crossing ahead of the train. Hent- 
horn, the engineer of the Détroit Southern train, and Bruce, the brake- 
man in charge, who was on the front end of the gondola, on the left 
hand side, both testified that they observed Waller. Henthorn said 
that he was about three cars and a half below the crossing when he 
first observed him. Waller was then looking straight over the crose- 
ing.' His horses were standing between the long siding and the short 
switch which runs up to the scale house. When the witness was about 
half a car length from the crossing, Waller started over, and then the 
witness applied the brakes and reversed. Bruce testified that it was 
about three cars' length when he saw Waller sitting in the wagon. 
When they got about a car length from the crossing, Waller made a 
move as if he were goihg to start, and the witness halloed to him just 
as loud as he could; but instead of stopping, he started to rush on. 
When the witness first saw Waller, he was sitting in the wagon, look- 
ing ahead. He was between the long siding and the short track back 
of him. His horses' heads were near the rail of the long siding next 
the furnace. At that time the Norfolk & Western train was passing. 
The witness supposed Waller was looking at that train. Charles 
L,ayne, employed by the company operating the Big Etna furnace, was 
near the upper end of the long siding about 75 steps from where the ac- 
cident occurred, walking towards the crossing. He saw the Norfolk 
& Western freight coming northwest and saw the Détroit Southern 
yard engine coming southeast. As the Norfolk & Western train got 
over the crossing, the Détroit Southern yard engine was coming "awful 
close" to the crossing, and just then Waller drove on to the crossing 
and the Détroit Southern hit him. This witness heard the Détroit 
Southern engine whistle and heard the brakeman halloo. He was 
walking between the Norfolk & Western main line and the Détroit 
Southern main line. The witness did not see Waller until he reached 
the Détroit Southern track. He had raised up and he jerked his lines, 
"jerked back his horses." The train was about a car length from 
him then. 

It will be observed that none of thèse witnesses, and they are the 
only ones who saw Waller immediately before the accident, testified 
that he either looked or listened before driving upon the track. There 
is an interval between the time when Martin left him near the scales 
and when the engineer and brakeman saw him sitting in his wagon, 
not covered by the testimony. Under the circumstances the court be- 
low left it to the jury to détermine whether he did look and listen ; 
the presumption being, in the absence of évidence, that he did. We 
hâve carefully considered this testimony, and doubt whether the court 
was justified in leaving the détermination of this question to the jury. 
It is a matter for very careful considération whether a fair and reason- 
able reading of the testimony leaves any opportunity for the conclu- 
sion that Waller either looked or listened before driving upon the 
track. North. Pac. R. R. v. Freeman, 174 U. S. 379, 382, 19 Sup. Ct. 
763, 43 L. Ed. 1014; Blount v. Grand Trunk Ry., 9 C. C. A. 526, 
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61 Fed. 375; C. N. O. & T. P. Ry. v. Farra, 13 C. C. A. 602, 66 
Fed.:496; Gilbert v. Erie Ry., 38 G. G. A. 408, 97 Fed. 747. Martin' 
left him just where the engineer and brakeman saw him later, near the 
scales. He .stopped hère to allow the Norfolk & Western train to pass. 
Martin did the same thing, but before stopping, he moved forward until 
he was on or near the Détroit Southern track. As soon as the Norfolk 
& Western train cleared the crossing, Martin moved on. He had 
only got 10 or 12 feet beyond the last track when his attention was 
called to the accident. Henthorn and Bruce saw Waller when they 
were three car lengths or more from the crossing. He was then sitting 
in the wagon with his eyes fixed straight ahead, where the Norfolk & 
Western train was passing. He certainly had not gone forward and 
looked and listened or, instead of sitting still, he would and should hâve 
been hurrying across. To look and listen and then sit still is not to 
look and listen, for one must cross directly after looking and listen- 
ing. In other words, if you sit still after looking and listening, you must 
look and listen again. Moreover, he did not look and listen with the 
attention due under the circumstances, or he would hâve known that 
the train was coming. He would not hâve attempted to cross when 
it was only a car length away. Again, sitting in his wagon, he could 
hâve seen the train for three car lengths or more; for those on the 
train saw him. It is a fair contention, therefor, that the only reasonable 
inference to be drawn from this testimony is that Waller's mind was 
fixed on the Norfolk & Western train, that he looked only at it and 
heard no noise but what it made, that he was on his way home, was 
stopped by the Norfolk & Western train, waited until it-passed, and 
without ever thinking of a possible Détroit Southern switch engine, 
drove on to his death. 

We do not, however, prefer to put the reversai upon this ground, 
for the reason that, on another trial, testimony may be adduced which 
may change the situation, and relieve the court from the necessity of 
directing a verdict upon the ground indicated, namely, that Waller 
was négligent. As the case stands now, we ])refer to dispose of it 
upon the foUowing question and answer admitted over objection in 
the testimony of John Morris, a teanister employed along with Waller, 
and assignée! as error: 

"Q. If they had been going their usual r.ito of speed at whieh you and Frank 
Wallov and other teamsters there kiiew theni to ko, would there be any unusual 
danger for Frank AValler to start across the track as he did? A. I don't hardly 
think there would." 

This question was objected to, on the ground that it assumed a state 
of facts which there was no évidence to show existed at the time. 
The court overruled the objection. In this we think the court erred. 
While the testimony probably did show that the usual rate of speed 
in railroad yards of switch engines was from four to six miles an hour, 
yet the other conditions, bearing upon the question whether it was 
dangerous or not to attempt to pass under the circumstances, were 
not established by the testimony or stated in the question. In pro- 
pounding the question, there was an attempt to substitute the witness 
for the jury and hâve him state whether, under ail the circumstances, 
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Waller would hâve been guilty of négligence in starting across the 
track if the train had been running at its usual rate of speed. Obvious- 
ly this could not be done. 

The judgment is reversed, and the case remanded, with directions 
to grant a new trial. 



GEEBN T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

No, 1^16. 

1. Aliens — Natubalization— Falsb Repbesentation or Citizenship— Elé- 

ments OF Offense. 

An allen, who knowingly makes a false affidavit tbat he bas been duly 
naturalizedi as a citizen of the United States, betore a registration ofticer, 
for tlie purpose of proeuring tiimself to be registered as a voter at an ap- 
proacblng élection in a state, commit» an offense in violation of Rev. St.. 
§ 5428 [U. S. Comp. St. 1901, p. 3670], wlilch makes It a criniinal offense» 
for any person to falsely represent bimself to be a citizen of the United 
States wltbout baving been duly adniltted to cltizensbip "for any frauda- 
ient purpose whatever." 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 2, Aliens, § 161.] 

2. Same— Having in Possession Falsb Natubalization OEBTiriCATE. 

To eonstltute an offense under the provision of Rev. St. § 5425 [U. S. 
Comp. St. 1901, p. 8669], that "every person * * * who without lawful 
excuse knowingly is possessed of any false, forged, antedated or counter- 
felt certiflcate of citizenship * * * knowing such certiflcate to be false, 
forged, antedated or counterfeit, with intent unlawfully to use the same," 
sball be punished, etc., It Is not necessary that such false certiflcate be 
actually used for an unlawful purpose. 

In Error to the District Court of the United States for the Northern 
District of California. 

H. W. Hutton and Frank J. Murphy, for plaintiff in error. 
Robert T. Devlin, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. By his appeal in this case the plaintiff in 
error challenges the sufficiency of the second and third counts of the 
indictment upon which he was tried and convicted. The second count 
is based upon section 5428 of the Revised Sta tûtes [U, S. Comp. 
St. 1901, p. 3670], which is as follows : ■ 

"Everj' person who knowingly uses any certiflcate of naturalizatlon hereto- 
fore granted by any court or hereafter granted, which bas been, or may be 
procured through fraud or by false évidence, or bas been or may be issued by 
the clerk, or any other offlcer of the court without any appearance and hearing 
of the apjjlicant in court, and without lawful authority ; and every person wbo 
falsely represents hlmself to be a citizen of the United States without having 
been duly admltted to citizenship, for any fraudulent purpose wbatever, sball 
be punishable" in a certain prescrlbed way. 

It is contended on behalf of the plaintiff in error that "the most the 
■second count of the indictment shows is préparation for an offense. 
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and préparation for a crime is not punishable." As a matter of course, 
if the indictment be justly subject to that criticism, it would be bad; 
but upon examination we do not find it so. The charge is, in effect, 
that at a certain time and place, at the city and county of San Francisco, 
and at a registration then proceeding of voters of a certain precinct of 
that city and county, for an élection of presidential electors, mcmbers 
of Congress, and other officers, to be lield in the state of CaUfornia at 
a certain stated time, the défendant (plaintifif in error) "did unlaw- 
fully, willfully, knowingly, and feloniously, falsely and fraudulently 
represent himself to be a citizen of the said United States of America, 
without having been duly admitted to such citizenship, and for the 
fraudulent purpose of causing himself to be registered as a voter at 
said élection, when, in fact, he, the said John Francis Green, was an 
alien and had never been naturalized as a citizen of the United States 
of America, or admitted to such citizenship" ; the particulars of which 
alleged act the indictment proceeded to set out as follows : 

"He, the said John Francis Green, then and there behig at the time and place 
of said reglstratiou as aforesald, came in person hefore Frank Asche Faron, 
then and before that time belng a deputy registrar of voters at said registra- 
tion for said élection aforesald, and made application and niade and sub- 
scribed an afHdavit for the purpose of causing himself to be registered as a 
voter at said registration, for said élection ; and the said John Francis Green 
so niaking the said ap])lication to be registered at said registration, at and 
upon the making of said afHdavit, it became and was then and there material 
to know whether the said John Francis Green had been naturalized, and in 
what place he had been naturalized as a citizen of the United States of 
America ; and, thereupon, the said John Francis Green then and there was in 
due manner sworn by the said Frank Asche Faron and made oath before 
him then and there of and concerning the truth of the matter contained in 
the said affidavlt ; he, the said Frank Asche Faron, then and there being 
said deputy registrar of voters as aforesald, and having then and there com- 
pétent authority to admlnister the said oath to the said John Francis Green 
In that behalf ; and the said John Francis Green so being sworn as aforesald, 
then and there, in and by his said affldavit, willfully, corruptly, and falsely, 
and contrary to his said oath, did dépose and swear, as in the said affidavlt 
set forth, that he was naturalized in the state of Californla on the 8th day of 
November, in the year 1900, whereas. In truth and fact, as the said John Fran- 
cis Green well knew at the time he was so sworn and made affldavit, as afore- 
sald, the said John Francis Green, at the time he was so sworn and made affi- 
davlt, as aforesald, had never been naturalized as a citizen of the United States 
of America, and was an alien." 

Nothing more is needed than a perusal of this indictment to show 
that the plaintifif in error did not merely "prépare" to commit the of- 
fense denounced by the statute quoted, but, according to the averments 
of the indictment, and the finding of the jury, he took active steps to 
falsely represent himself a citizen of the United States. 

The third count of the itidictment was based upon that portion of 
section 542.5 of the Revised Statutes [U. S. Comp. St. 1901, p. 3669] 
which reads as follows : 

■■Evpry person * * * who, without lawful excuse, knowingly is possessed 
of iiny frilse, forged, antedated or counterfelt certificate of citizenship, purport- 
ing t'i hâve been issued under the provisions of any law of the United States 
relatiiig to natnralization. knowing such certificate to be false, forged, ante- 
dated or counterfi'it, with intent luilawfully to use the same • * * ghall 
he" punished in a certain prescrlbed way. 
l.")0 F.— 36 
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The objection madé by counsel for the plaintiff in érror to the third 
count is that, it having- alleged that the plaintiff in error had in his 
possession a certain alleged false certificate of naturalization, which is 
specifically set ont in the indictment, "with intent then and there unlaw- 
fully to use the same for the purpose of having liimself registered as a 
voter," it was essential that the indictment sliould hâve alleged that 
that purpose was consummated. 

Under the statute upon which this count is based, it is plain that 
the actual use of the false, forged, or counterfeited certificate, pur- 
porting to hâve been issued under the provisions of any law of the 
United States relating to naturalization, by one who, without lawful 
excuse, is possessed of it, "knowing such certificate to be false, forged, 
antedated, or counterfeit, with intent unlavvfully to use the same," is 
not essential. The gist of the offense, under tiie statute, is the having 
in his possession of such false, forged, or counterfeit certificate, with- 
out lawful excuse, and with knowledge of its true character, with the 
intent unlaw^fully to use the same. Its actual use is not made neces- 
sary by this statute. 

The judgment is affirmed. 



.TAMES II. DUNUAM & CO. v. UXIÏED STATES. 

(Circuit Court of Appeals, Second Circuit. December 27, 1900.) 

No. 82 (3,993). 

1. CusTûws DuTiES— Classification— COTTON Tadle Damask— Specific Ejîu- 

MERATIOX. 

Tbe provision in Tariff Act July 24, 1897, c. 11, § 1, Schedule I, par. 
r!2l. 30 Stat. 180 [U. S. Comp. St. 1901, p. 1661], for "cotton table damask," 
is more spécifie thau those in paragraphs 304 to 308, 30 Stat. 17.5 [U. S. 
Comp. St. 1901, p. 1056], for cotton cloth of various speeilled numbers of 
tlireads to the square Incb. 

2. Same— COMPLETE!) Abttcles— Commercial Désignation. 

Tbe expression "cotton table damask," in TarifE Act July 24, 1897. c. 
11, § 1, Schedule I, par. 321, 30 Stat. 380 [U. S. Comp. St. 1901, p. 1061], 
was not used by Congress according to any trade meaning it might 
bave, but according to its denominative, or common, popular sensé, which 
jncliides completed articles as well as goods in the pièce from which such 
articles are made. 

3. Same — CoNGRESsiONAL Récognition of Ruling of Seciîetary of the 

Tkeasdp.y. 

In enacting a tariff provision for "cotton table damask In the pièce or 
otherwise." Congress is presumed to hâve acted in référence to a déci- 
sion of tbe Secretary of the Treasury, construing a provision for "cot- 
ton damask" lu a previoiis tariff act. 

4. Rame— Construction — Histoky of Tariff Législation. 

Hehl. that tbe provision In Tariff Act .Tuly 24, 1897. c. 11. § 1, Schedule 
I, par. 321, .'50 Stat. 180 [U. S. Comp. St. 1901, p. 1001], for cotton table 
damask. sliould be construod in tbe ligbt of corresponding provisions of 
previous acts. 

Appeal from. the Circuit Court of the United States for the Southern 
District of New York. 

The décision below affirmed a décision of the Board of United States 
General Appraisers (G. A. GfilQ; T, D. 26,266), which had overruled 
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protests of the importers against the assessment of duty by tlie coUector 
of customs at the port of New York. 

The opinion filed in the Circuit Court reads as follows : 

"HAZEL, District Jxidge. I hâve read tlie evitlence, inelxuling tUe testimony 
befoi'e tue Board, wliicli was talœu in auotlier case, and liave exaininod the 
case of Douglass & Berry v. U. S. (C. C.) 123 I"'od. 993, and cases tliore cited, 
to whicli niy attention was tlirectert on the liearinfr. I am of opinion tlia,; tlie 
findings of tbe Roard upon the facts sliould not be distrubed by me, inasmuch 
as they are fairly supported by the évidence. The décision ot tlie Board of 
General Appraisers is affirmed." 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for the 
importers. 

D. Frank Lloyd, Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The raerchandise consists of cotton 
damask table covers, napkins, doilies, and similar complcted articles. 
The relevant paragraphs of the tariff act of 1897 (Act Julv 24, 1807, 
c. 11, § 1, Schedule I, 30 Stat. 175-177 [U. S. Comp. St. 1901, pp. 
1656-1658]) are: 

304 to 308, the various provisions for cotton cloth containing various speci- 
fied numbers of threads to the square ineh. 

"321. Cotton table damask, * * * forty per centuin ad valorem. 

"322. Ail manufactures of cotton not specially provided for in this act, forty- 
five per centum ad valorem." 

The collector classified them under paragraph 322. The Board held 
that they were properly dutiable under one or other of paragraphs 304 
to 308, while the importers contended that they were covered by para- 
graph 321. The language of paragraph 321 is more spécifie than that 
of the other paragraphs, and, if the term "cotton table damask" covers 
the importation, it is properly dutiable under that paragraph. In or- 
dinary common speech, the phrase "cotton table damask" certainly in- 
cludes completed articles for table use, as well as goods in the pièce 
from which such articles are made. The Board, however, reached the 
conclusion — in which the judge who heard the cause at circuit concur- 
red — that the trade meaning of the phrase was narrower and confined 
to cotton damask in the pièce or cotton damask cloth. 

We do not find it necessary to discuss the évidence upon which this 
conclusion is predicated, because a review of prior tariff législation 
shows that Congress used this phrase in its denominative or common 
popular sensé. 

The tariff act of 1883 (22 Stat. p. 506, c. 121) provided (paragraph 
325) for "cotton damask." While that act was in force, question was 
raised as to whether cotton damask tablecloths were covered by that 
paragraph. The appraiser at the port of New York reported that the 
"cotton damask" of commerce includes completed articles. Neverthe- 
less the collector at that port and the Treasury Department held that 
such words should be held to include only cotton damask in the pièce. 
T. D. 8,600, December 30, 1887. 
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It must be presumed that Congress was informed of that décision 
when it passed the tariff act of 1890 (26 Stat. p. 667, c. 1344), which 
provided (paragraph 355) for "cotton damask in the pièce or other- 
wise." By the use of this phrase Congress plainly indicated that there 
was "cotton damask in the pièce" and "cotton damask not in the pièce." 
It repeated the same phrase in the tariff act of 1894 (paragraph 264, 
28 Stat. p. 508, c. 348). We find it impossible to escape the conviction 
that the draftsman wlio inserted thèse words "cotton damask" under- 
stood and intended that they should stand for a group of articles which 
were divisible into two subgroups, viz., "cotton damask in the pièce" 
and "cotton damask not in the pièce;" and if that be their meaning 
they would, when used alone, cover both subgroups. In the next tariff 
act (the one now under considération) we hâve the same phrase "cot- 
ton damask" qualified only by the word "table," which restricts it from 
covering cotton furniture damask and such like. When we find a 
phrase which Congress lias in prior tariff acts used with one meaning. 
it is a Sound principle of construction to assume that Congress intended 
to use it with tlie same meaning in the later act unless, indeed, there be 
something in the subséquent act which indicates some différent inten- 
tion. We find no such indication hère, and therefore conclude that 
Congress intended to use the phrase "cotton table damask" with the 
same meaning which it has in ordinary speech, viz., as covering equally 
completed articles and goods in the pièce. 

The décision is reversed. 



ZERRES et al. v. VANINA. 

(Circuit Court of Appeals, Xintli Circuit. January 7, 1907.1 

No. 1,283. 

Mines and Minerals — helocation of Mining Claim — Necessity of Pbior 
Valid Location. 

A relocation of a miniiiff claim can only be made where there has been 
a prior valid location, and the rlgbts of the original locator hâve terminat- 
ed. Henee a reloeation admit» the validity of the original location, and 
the relocator eamiot maintain e.iectment against the original locator or his 
grantpes on the ground that the flrst location was void for failure to com- 
Xi\y with tlie law as to the location notice or recording tlie same. 

fKd. Note. — For cases In point, see Cent. Dig. vol. 34, Jlines and Minerais, 
§ C3.J 

In Error to the Circuit Court of the United States for the District of 
Nevada. 

For opinion below, see 134 Fed. 610. 

Mack & Farrington, Geo. D. Fine, and E. J. L. Faber, for plaintiffs 
in error. 

Sidney J. Parsons, for défendant in error. 

Eefore GILBERT, ROSS, and MORROW, Circuit Judges. 

GII^BERT, Circuit Judge. The plaintiffs in error brought eject- 
ment to recover the possession of a certain mining claim. The claim 
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had been located as the "Eddy Claim" on February 9, 1902, by the 
grantors of the défendant in error. On that date notice of the lo- 
cation of the claim was posted on the claim by the locator, and on 
March 20, 1903, it was recorded in the office of the district recorder 
of Searchlight mining district, Nev., in which district the claim is 
situate. The ground was marked with monuments and staked. Soon 
after the location was made a shaft was sunk on the ground, dis- 
closing minerai at a depth of about 14 feet. In compliance with the 
laws of the state of Nevada (Cutt. Comp. Laws, § 209), during the 
year 1903 labor was expended upon the claim to the extent of over 
$100. The plaintifïs in error claimed title under a relocation made on 
January 1, 1904. It was the contention of the plaintiffs in error that 
the prior location was void by reason of defects in the notice and a 
failure to record the certificate of location within 90 days after post- 
ing the notice of location. A jury trial was waived, and the case 
was tried before the court. Thereupon a gênerai finding was made for 
the défendant in error, and judgment was rendered in his favor. The 
plaintiffs in error hâve assigned as error that the court admitted in 
évidence the notice of location of the Eddy claim, an amended certif- 
icate of location thereof, and an amended additional certificate; also 
that the court erred in finding the issues in favor of the défendant in 
error and against the plaintiffs in error. • 

One may make an original location of a mining claim upon land 
marked and occupied under an attempted prior location if such prior 
location is void by reason of failure to comply with the law as to 
location notice or recording the same, but he cannot make a relocation 
of such a claim. Such land, if minerai, is, notwithstanding the prior 
proceedings, unappropriated public land subject to location. Relo- 
cation is authorized only for forfeiture or abandonment of a prior lo- 
cation. By making a relocation the locator makes admission of the 
validity of the prior location and precludes himself from contesting it. 
Belk v. Meagher, 104 U. S. 284, 26 h. Ed. 735 ; Wills v. Blain, 4 N. 
M. 378, 20 Pac. 798; Providence Gold Min. Co. v. Burke (Ariz.) 
57 Pac. 641; Lindley on Mines, vol 1 (2d Ed.) § 404; Quigley v. 
Gillett, 101 Cal. 462, 35 Pac. 1040. In the leading case of Belk v. 
Meagher, Humphries and Allison were the original locators of a min- 
ing claim. Thereafter Belk made a location on the same ground for 
failure of the original locators to perform the requisite annual labor. 
He described his claim as a relocation of the original Humphries and 
Allison Iode. More than a year thereafter Meagher attempted to 
locate the same mining claim, posted his notice, and performed the acts 
requjred by law. Belk brought ejectment against Meagher to re- 
cover possession. I\Ieagher dcfended on the ground that Belk had 
been prématuré in making his location, in that the time of the original 
locators to perform their annual labor had not then expired. Ùpon 
thèse issues, it became important to détermine the validity of the 
original location and the right of Belk, who had declared himself to 
be a relocator. The court said: 

"Mining claims are not open to relocation uiitil tlie riglits of a former locator 
hâve come to an end. A relocator sceks to avail himself of minerai in the 
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public lands -which another has discovered. This he cannot do until the dis- 
coverer has in law abandoned lus claim and left tlie property open tor another 
to take it up." 

In Wills V. Blain, 4 N. M. 378, 20 Pac. 798, the court said: 

"ïhe reloeator, wheu he so describes hlmself in the notice, solemuiy admits 
in an instrument whieh is made a matter of record that he is not a di?coverer 
of minerai, but an apr)ropriator thereof on the ground thàt the original discov- 
erer had perfected his right The notice becomes in some sensé an instrument 
of title — a record. It is the équivalent of an admission of record to the orig- 
inal locator that the relocatori claims a 'forfeiture by reason of a failure on 
the part of the first locator to make his annual expenditure. This wc bcliove 
to be the doctrine of Belk v. Meagher." 

In the présent case the notice posted on the ground by the plaintiffs 
in error is headed, "Notice of relocation Eddy Quartz Claim," and at 
the end of the notice it is recited, "This claim was previously knovvn 
as the Eddy." Thèse récitals under the doctrine of the authorities 
above cited are an admission of record of the validity of the proceed- 
ings and steps taken to locate the Eddy claim. Their force as an ad- 
mission of record is not imp'aired by the fact that the défendant in 
error on the trial introduced in évidence the documentary proofs of 
the Eddy location. Such proofs were unnecessary, and are to be 
disregarded. The plaintiffs in error could only recover, if at ail, on 
the strength of their own title. They had elected to acquire title by 
rclocating the claim, and they were obliged to abide by the record 
vvhich they had made. This also is the doctrine of the décision in 
Belk V. Meagher. In that case, in considering the effect of the ré- 
citals in Belk's relocation notice, the court said, concerning the ad- 
mission of the books from the office of the recorder of Deer Lodge 
county to prove the record of the location of the original Iode claim 
by Humphries and Allison : 

"As Belk sets up title only as a reloeator of part of the original Iode claim, 
he impliedly admits the validity of the prior location. There can be no reloea- 
tion unless there has been a prior valid location, or something équivalent, of 
fhe same property. It is nowhere disputed that Hum])hries and Allison were 
the locators and owners of the claim origlnally. The proof by the record was 
therefore probably unnecessary." 

The foregoing considérations dispose of ail the questions presented 
on the writ of error, and necessarily' resuit in an affirmance of the 
judgment of the court below. 



UNITED STATES v. BEER. 

(Circuit Court of Appeals, Second Circuit. December 4, 1906.) 

No. 55 (4,014). 

customs dcties— appnàlsement— examination of goods advanced in 
Value. 

An appraiser may not legally advance the value of Imported merchan- 
dis« not actually before him, or not represeuted by sufflcient samples, even 
though he hâve before him one package in 10, as prescribed by section 
2901, Eev. St. [U. S. Comp. St. 1001, p. 1921]. If thèse packages do not 
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: represent every variety of goods, sueli représentation mustbe had by se- 
curing further packageig or siimples, l'or oxamiaatUm. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Customs Du- 
ties, § 191.] 

2. Same— Rkvievv of Illeg.\i, Appbaisement. 

To the gênerai rule tliat an appralsenient by the lo€al appraiser is final 
and concluslve, unless revievved by reappraisement proeeedings, there Is 
an exception In case the appraiser proceeded on a wrong principle, as by 
advancing the value of marchandise not examlned by hini. In such case 
the importer may pursue the remedy prescribed in Customs Administra- 
tive Act June 10, 1890, c. 407, § 14. 2tJ Stat. 137 [U. S. Comp. St. 1001, 
p. 19.S3]. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. l'j, Customs Duties, 
§§ 195, 200.] 

Appeal froin the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère u[:ion ap]:)eal from a décision of the Circuit 
Court, Southern District of New York (14-2 Fed. 199), affirming a dé- 
cision of the Board of General Appraisers, G. A. 6,035, T. D. 26,354, 
which sustained a protest of the importer against tlie assessment and 
advancement of the value of certain nierchandise by a local appraiser 
at the port of New York. 

J. Osgood Nichols, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. ^\'ickham Smith, of counsel), for im- 
porter. 

Eefore WALLACE, LACOMirE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Therc is no question hère of classification for duty 
under one or on another paragraph, or of the importation being on the 
free list, or within the duty schcdules. The local appraiser advanced 
the valuation above that stated on the invoice, and it is contended that 
he did this without having first made the examination and inspection 
of the goods upon which liis appraisenient is to be made. 

The importer brought in 15 cases of goods of différent varieties. 
Five of thèse were sent to the public stores and examined. One case, 
which was not among those sent to the public stores, contained curtains, 
and no one of the five which were examined contained any curtains. 
Nevertheless tlie appraiser advanced the value of the curtains. The 
Board of General Appraisers hekl that it was the appraiser's duty to as- 
certain whether or not the goods were entered at the correct value, 
and that to détermine this it was his duty to examine them ; that "it was 
the duty of the appraiser when he saw from the invoice, as he readily 
could, that the merchandise in case No. 2,398 was not represented by 
that contained in the cases brought to the ptiblic stores, to call for a 
sample of this merchandise. He had a perfect right to a.sk that this case 
be sent to the public stores, and if it had already been delivered to the 
importer he should hâve, before acting, made a demand upon the im- 
porter for a sample of the same." The Circuit Court affirmed this con- 
clusion without opinion, and in that décision we fully conçut, The case 
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is similar to United States v. Loeb, 107 Fed. 692, 46 C. C. A. 562, in 
wliich this court said: 

"Section 2901 of the Eevised Statutes [U. S. Comp. St. 1901, p. 1921] re- 
quires one package in 10 to be opened, examined, and appraised, and, In re- 
gard to the two named classes of articles, the appraisers had neither package 
nor samples. They had a package of another importation containing em- 
broiderles, and a package containing handkerchiefs of another importation, the 
value of which was not advanced, but had no samples from the particular im- 
portation, and the articles in the packages In the publie stores were not iden- 
tical with the goods of which they had neither packages nor samples." 

If 100 bolts of black broadcloth are imported in 10 packages, and 1 
package sent to public stores, the appraiser may advance the value of 
the whole upon the sample before hini; but the proposition that if 
50 bolts of broadcloth and 50 rolls of colored silks are imported in 10 
packages, and 1, containing only broadcloth, is sent to public stores and 
examined, the appraiser may nevertheless advance the value of the silk, 
no pièce of which is before him, is without support in any authority 
to which our attention bas been directed. 

In the Circuit Court a stipulation was introduced to the effect that, 
some six months before, the appraiser had seen samples of the same 
pattern numbers, the goods being identical in character; but there is 
nothing to show what became of those samples. How long the recol- 
lection of a local appraiser in this crowded port will vividly reproduce 
to bis mind the characteristics of a pièce of goods we cannot under- 
take to détermine, whether six weeks, or six months, or six years. The 
proper and efficient course to pursue in making investigation prior to 
appraisement is pointed out in the quotation (supra) from the opinion 
of the board, and there seems to be no difficulty in following it. He 
must bave before him when he is about to act either the goods he acts 
upon or correct and sufficient samples thereof. 

As was pointed out in Robertson v. Frank Bros., 132 U. S. 17, 10 
Sup. Ct. 5, 33 ly. Ed. 236, the gênerai rule that the décision of the 
local appraiser is final and conclusive unless reviewed by proceedings 
for reappraisement is "subject to the qualification that, if the appraiser 
proceed upon a wrong principle, contrary to law, and this be made to 
appear, his appraisement is not unimpeachable." The importer in the 
case at bar, therefore, pursued the proper remedy in filing protest and 
appealing to the Board of General Appraisers. 

The décision of the Circuit Court is affirmed. 



McFADDEîN v. HEISEN. 
(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

:■.>.; ■"■"- i ■ ■ No. 1,344. 

Dismiss ai^-Agreement Made Out oi" Couet— Pleading. 

An agreement to dismiss a pending suit made out of court, and not 
presented to nor acted on by the court, cannot afifect its .iurisdiction to 
proceed with the suit, and, if relied on by the défendant, must be pleaded 
In abatement, and is waived by answerlng an amended bill flled thereafter 
on the merlts. 
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Appeal from the Circuit Court of the United States for the District 
of Idaho. 

The appeal In this case is taken from a decree of foreclosure of certain 
mortgages. The original bill was flled June 11, 1900. In the following Janu- 
ary, and while the suit was pending, the appellant herein, vvho was the dé- 
fendant in the foreclosure suit, entered into a contract with Charles JI. Thayer 
and Henry J. Willîins, whereby he ngreed to sell to them the mortgaged prop- 
erty on certain conditions. In pursuance of that agreement, he executed a deed 
to Thayer and Wilkins, and placed the same in eserow, together -with an agree- 
ment setting up the conditions of the escro\v. After Thayer and Wilkins had 
entered into this agreement, they entered into a contract with the appellee 
herein, the complainant in the foreclosure suit, wherein it was provided. among 
other things that, upon the receipt of .'i;2,0O(), on or before Jlarcli 1. 1901. the 
.nppellee should exécute and place in eserow with the American Trust & Sav- 
ings Bank of Chicago, an agreement to the elfect tliat be would fortliwitli dis- 
continue said foreclosure proceedings, and not institute furthcr procoedings 
fov the collection of the délits due him froin the appellant as long as the saiil 
Thayer and Wilkins should pay or cause to be iinid to him further de^isruated 
inKtallments on the mortgage debt. Thayer and AVilkins jiaid the .$2.000 so 
stipulated to be paid on Jlarch 1. 1901. Therennon tlie appelée placed witli 
the eserow a discharge of the mortgages, to be delivored to Thayer and Wil- 
kins upon their compliance with the terms of their contract, and therein re- 
cited the following: 

"Know ail men by thèse présents: That T. Cliîirles C. ITcisen of Chicago, 
Illinois, in considération of .$2.000.00 to me in hand paid by Charles 51 Thayer 
of Boston, Massachusetts, and Henry .T. Wilkins of Behnont, Massachusetts, 
the receipt whereof is hereby f\cknowledged, do ben^by rciiresent and afïirm 
that I bave discontinued certain foreclosure proceediniis institnted by me in 
the United States Circuit for the state of Idalio, by which proceedings I was 
foreclosing certain mortgages and trust deeds. * * * And I bave further 
agreed with the said Thayer and Wilkins that I will not institute any other 
proceedings for the collection of dcbts covered by said mortgages or trust 
deeds as long as they make the following paynieuts at the times hereinafter 
eiiunieratod." 

Thayer and Wilkins failed to make the payments. On Deconiber 9, 1903, the 
aiipellee filed in the court below. midei- the désignation "Aniended bill of com- 
plaint," a bill in which be set fortb ail of bis causes of suit against the ap- 
jiellant, and prayed for a decree of foreclosure. The appellant answered said 
bill on the merits. denying indebtedness to the ai)pellee on any of the causes of 
suit set forth therein, and allegiiig in défense of the suit that after the com- 
mencement of the foreclosure proceedings the appellant had contraoted foi- 
the sale of the mortgaged property to Thayer and Wilkins upon their paying 
the mortgnge indebtedness to the appellee, and an additioual sum to the ap- 
pellant ; that the appellee thercupon agreed to and did look to the said 
Thayer and Wilkins for the pa.vnicnt of the said mortgage debt, "and did en- 
ter into a contract and arrangement independent of this défendant as to 
when and how s\ich payments should be made to him, and did agrée with them 
!iK to the conditions and terms tbereof and did, for a money considération, ex- 
tend the timo for said payments, or some thei'eof, and did contract and agrée 
with them to discontinue and dismiss this suit, and to bring no other suits, and 
to caucel and satisfy ail bis said claims upon said properties, and that there- 
aftet, the said Heisen. complainant. directed tliat the said suit be discontinued 
and dismissed, and the said Thayer and Wilkins agreed to the same, and 
this défendant was uninformed and was inforined by the said jiarties, the said 
Thayer and Wilkins and the said Heisen, that this suit was dismissed. And 
thereupon payments were made by the said Thayer and the said Wilkins to 
the said Heisen upon thèse claims upon which tliis said suit had been brought, 
and for the payment and discharge of thèse said liens and mortgages and the 
dlscontinuance of said suit, an<l to carry ont the agreement, to the sum of 
$22,400, which sum said Heisen bas received for such purpose or on such 
account from said Thayer and the said Wilkins, as this défendant is iuformed 



570 150 FEDERAL REPOETBK. 

and belleves. That afterwards sald Heisen flled this amended complaint, and 
began to carry forward thèse proceedings for the foreclosure upon tljis prop- 
erty for debts wWch are not cJaims upon this defeudant, aod for the foreclo- 
sure of thèse mortgages which are not liens upon any of the properties men- 
tioned in this complaint in this suit, which isald complainaut Heisen had 
agreed to dismiss and discontinue." 

Alfred A. P'raser, for appellant. 
F. S. Dietrich, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as errer that the court entered a decree of foreclosure 
in the face of the appellee's contract to discontinue the suit. The ap- 
pellee, for a valuable considération, agreed to discontinue foreclosure 
proceedings, and not to institute further proceedings for the collection 
of his debt, provided that the said debt be paid in stipulated install- 
ments. There was default in the payment of the installments, and the 
appellee, instead of proceeding upon the original bill, filed an amended 
bill, setting up his cause of suit, and praying for foreclosure. The 
agreement to discontinue was never carried out by any order or entry 
in the journal of the court, nor was there any paper filed in the court, 
embodying an agreement to discontinue on which the court could hâve 
acted. The court had therefore full jurisdiction to proceed, and, even 
if an order of discontinuance had been entered, the filing of the amend- 
ed bill with the answer of the appellant thereto on the merits, gave the 
court jurisdiction to proceed to foreclosure. To enforce his right to 
hâve the cause dismissed, in pursuance of the agreement to discontinue, 
the plaintiff in error should hâve pleaded m abatement or moved to 
dismiss, with a supporting affidavit. Christopher v. Ballînger, 47 111. 
107; Buel v. Dewev, 23 How. Prac. (N. Y.) 342. In Callanan v. 
Port Huron & Northwestern Ry., 61 Mich. 16, 27 N. W. 718, Chief 
Justice Campbell said : 

"It certainly seems diffieult to discorer how a mère executory contract can 
operate ipso facto upon a law suit pending or not pending." 

In People v. Onondaga Com. Pleas, 1 Wend. (N. Y.) 314, it was 
held that the right to a discontinuance was waived by going to trial 
and cross-examining witnesses. Of similar import are Brent v. Coyle, 
2 Cranch (C. C.) 287, Fed. Cas. No. 1,837; Buel v. Dewey, 22 How. 
Prac. (N. Y.) 343; Mahon v. Mahon's Adm'r, 19 Ind. 324; Hayes 
v. Dunn, 136 Ala. 528, 34 South. 944; Maynard v. May, 2 Cold. 
(Tenn.) 44. And even if the agreement to discontinue was, as con- 
tended by the appellant, in efïect a discontinuance of the suit, an ob- 
jection such as this, to proceeding in the cause, which did not go to the 
jurisdiction of the court or the validity of the rights involved or the 
merits of the controversy, could only hâve been tak.-în by a plea in 
abatement and before pleading to the merits. It is wai\'ed if presented 
in a gênerai answer to the merits. Bâtes, Fed. Eq. Procédure, § 254 ; 
Railroad Co. v. Harris, 12 Wall. 65, 20 L. Ed. 354; Spencer v. Lapsley, 
20 How. 264, 15 L. Ed. 902; Sheppard v. Graves, 14 How. 512, 14 L. 
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Ed. 531. Instead of interposing a plea in abatement, the appellant 
herein filed an answer to the merits and therein set up, not as a plea 
in abatement, but as a plea in bar, the agreement between the appellee 
and Thayer and Wilkins, claiming that, as the resuit thereof, the debts 
sought to be collected were not his debts, and that the mortgages had 
ceased to be liens on the mortgaged property. 
The decree of the Circuit Court is aiïirmed. 



.TASPERSON et al. v. SCHARNIKOW. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

No. 1,;î32. 

Adverse Possession— Nature and Requisitks—Titi.e or Claim. 

Tbe taking possession and occupiuicy of vacant laud by a mère squatter 
does not work a dlsseisin of tlie true ownor, nor will such possession ripen 
into title ; but, to constitute adverse possession, it must originale under 
claim or eolor of title having référence to some distinct source from vvhich 
it is elaimed to bave been cleraigned. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Adverse Posses- 
sion, §§ 387-393.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Jas. B. Reavis, F. S. Thorp, and L. H. Wheeler, for plaintifïs in 
error. 

H. D. Moore and Ellis & Fletcher, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendants in error brought eject- 
ment to recover the possession of a quarter section of land situate near 
the town of Ballard, in the state of Washington. Their claim of title 
was by seisin under a patent from the United States issued in 1872 and 
the payment of ail taxes assessed since that time. The plaintifïs in 
error elaimed right and title to said premises through their predecessor 
in interest, Uriah .\I. Bryant, who, as they asserted, entered into the 
possession of said premises in the year 1888, under a claim of right 
to the ownership thereof and adverse to ail others, and that such claim 
of right and possession was continuous, exclusive, actual, and adverse 
for more than 10 years preceding the commencement of the action. 
The trial court at the conclusion of the évidence submitted to the jury 
the question of the amount of damages recoverable by the défendants 
in error, but instructed the jury to return a verdict in their favor for 
the recovery of the possession of the premises. 

It is contended that this instruction was not justified by the évidence. 
There was testimony tending to prove that in the year 1888 Uriah M. 
Bryant, the predecessor in interest of the plaintifïs in error, entered 
into the possession of the premises, constructed thereon a log cabin and 
a log barn, made certain other improvements. cleared a small portion 
of ti;e land, built roads for hauling shingle bolts and wood to market. 
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atld during the time of his occupation, which extended from that date 
until his death in 1897, was actively engaged in cutting and hauling 
such timber products to market, using two teams for that purpose. 
There was testimony that he went into possession of the land for the 
reason that he found it vacant and unoccupied and intended to acqiiirc 
it as a homestead. One O. H. Briggs testified that he went into pos- 
session of the premises with Bryant; that they had looked over the 
premises, found no landmarks, determined to squat upon it, and, if 
they proved up, to divide it; that thereafter they went to the court' 
house and found the land had been patented to Higgins, after which 
the witness abandoned the premises, leaving the same in the posses- 
sion of Bryant. Tliere was testimony of another witness that some 
years later he knew that Bryant claimed the place against some man 
named Higgins. There was no other testimony as to the nature of 
Bryant's claim, except that the place was known as the "Bryant Place," 
and that Bryant, as owner, posted on the premises notices against tres- 
passers. Siepmann, one of the plaintiffs in error, testified that in April, 
1898, some four months after Bryant's death, he bought the premises 
from the widow and Bryant's father, Jacob S. Bryant, for the sum of 
$350, of which $15 was paid to the widow and $175 to the father, and 
that he still owes $1G0 thereof, and that on May 17, 1899, a quitclaim 
deed was obtained to said premises from Jacob S. Bryant and his wife. 
The record shows that the property was appraised in the year 1899 
at $48,000, and that the annual taxes thereon at the time when the 
plaintiffs in error made their purchase exceeded the amount of the 
purchase priée which they were to pay for the property ; that during 
the whole of the time of such alleged adverse possession the défendants 
in error resided in the state of Montana and paid ail the taxes assessed 
against said property; and that Bryant and his successors in interest 
never at any time paid any taxes thereon. 

Thèse facts fuUy justified, we think, the trial court in saying at the 
close of the évidence that the entry of Bryant and his wife was without 
any prêteuse "of having a right as owner of the property at the incep- 
tion of their entry, which is necessary to make out a title by adverse 
possession. This idea of acquiring title by larceny does not go in this 
country. A man must hâve a bona fide claim, or believe in his own 
mind that he has got a right as owner, when he goes upon land that 
does not belong to him, in order to acquire title by occupation and pos- 
session. The defendant's évidence fails to show any claim of right in 
Bryant when he went on the land. There is not a particle of testimony 
that squints in the direction that he supposed that he had any right, 
or that he went there for any other purpose than to acquire right, if 
he could do so by holding long enough without molestation.'^ 

In Balch v. Smith, 4 Wash. 497, 30 Pac. 648, the Suprême Court 
held that the basis of an adverse possession is claim of title or right. 
The court said: 

"It must be considered at the oiitset that the hostile possession must be con- 
tinuous and notorious, and that it cannot be made out by hiferenee or pre- 
sumption. As the presumption is in favor of the true owner, it must be exclu- 
sive. It must be continuons ; for, as soou as the adverse possession eeases, 
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the constnictive possessicm incident to the better title is renewed. It must, of 
course, be under clalm or color of title, or it would not ripen iuto title." 

In Blake v. Shriver, 27 Wash. 593, 68 Pac. 330, the court réaffirm- 
ée! that doctrine and said : 

"There must be a disseisin before anotlier can become legiilly ijossessed of 
the lands, and this, of course, can only be done by some act wliicli worlvs a dis- 
seisin of the original owner, for the seisin cannot abide in two claiuiants at 
the same time. And as the statute of limitations will not commence to run 
until this seisin, it beeomes necessary to détermine what acts will coustitute a 
disseisin or dispossession of the original claimant. First, tliere must be an 
intention ; that is, an entry for the piu'pose of dispossessiug the owner. That 
intention, of course, must be determined by the acts of the usurjjer ; and be- 
fore the right of the owner could be extinguished, and his divestment estab- 
lished, and an investiture created for tbe usurper, there must, of necessity, 
be an adverse possession on the part of the new claimant. * * • 'fhe dis- 
seisin eau only occur where there is an adverse or hostile entry." 

In Yesler Estate v. Holmes, 39 Wash. 34, 80 Pac. 851, it was held 
that adverse possession, to work a disseisin of the true owner, must be 
under a claim of right or color of title ; that an entry upon the lands 
of another under a mistaken, though honest, belief that the same were 
public lands subject to entry, would not work a disseisin of the true 
owner. It is the doctrine of thèse décisions, and it is the generally ac- 
cepted doctrine, that a mère squatter can never obtain title by posses- 
sion ; that, to constitute adverse possession under a claim of title, the 
claim must be a distinct claim of title, and not a gênerai assertion of 
ownership, connected with no source from which it is claimed to be 
deraigned. 

In Ewing v. Burnett, 11 Pet. (U. S.) 51, 9 L. Ed. 624, the court 
said: 

"An entry by one man on the land of another is an ouster of the légal pos- 
session arising from the title, or not, according to the intention with which it 
Is done. If made under claim and color of right, it is an ouster ; otherwise, 
it is a mère trespass. In légal language, the intention guides the entry and 
fixes its character." 

The entry in the présent case was not made under any claim or color 
of title, and it could not work a disseisin of the owner. The grantor 
of the plaintifïs in error was a trespasser, a squatter, on the land. He 
knew that the land had been patented to another. It was not known 
to the défendants in error, or any of their agents, that he had been in 
such possession until about a year after his death. The fair inference 
from the évidence is that he was in the possession with the intention of 
remaining there until ejected by the true owner, and in the meantime 
to make a predatory living by cutting and selling timber from the prem- 
ises. We think the court below was clearly right in instructing the 
jury as it did. 

The judgment is affirmed. 
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NIXON et al, v. FIDELITY & DEPOSIT CO. OF MARYIAND et al. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1907.) 

No. 1,350. 

Bankbuptcy— Seizure of PROPEKTy— Albowance of Costs and Damages on 

DiSMISSAL. 

Uncler tlie provision of Bankr. Act 1898, § 3e, 30 Stat. ô4T [U. S. Comp. 
St. 1901, p. 3423], providing tliat on tlie dismissal of a pétition against an 
alleged bankrupt wliose property lias been seized, lie sliall be allowed "ail 
costs, counsel fées, expenses, and damages occasioned by sueli seizure," he 
is ontitled to but a single allowance, which must include ail of sucb items 
elaimcd by liim, and wliere be makes no elaim for damages, he cannot 
tliereafter make a furtlier claim therefor against the petitioners and their 
bondsinen under section 69a, 30 Stat. 5C5 [U. S. Comp. St. 1901, p. 3450]. 

In Error to the District Court of the United States for the District 
of Montana. 

Tliis case grew ont of the involuntary bankruptcy proceedings instituted by 
variouR creditors against the Silver City Mercantile Company, Samuel M. 
Nixon, Samuel Nixon, LemueJ W. Nixon, and .Tames I'. Lott, as copartners, 
asking that they be adjudged bankrupts, in accordance with the provisions of 
the United States bankruptcy act. Under that pétition application was made 
by the creditors to the court below for a warrant, directing the United States 
marshal to seize the property of the alleged bankrupts, under which warrant 
certain stocks of merchandise tlien being in Centerville, South Butte, and on 
East Park street, Butte, Mont,, were levied upon and taken into the possession 
of the court, upon the exécution of certain bonds furnished by the creditors in 
pursuanee of the provisions of section 3e of chapter 3 of the bankruptcy act. 
Act July 1, 1898, e. 541, 30 Stat. .047 LU. S. Comp. St, 1901, p. 3423J. Part of 
the goods thus seized were claimed by Fannie J. Lott and Lemuel W. Nixon, in 
which the other lîlaintifï in error, John 11. Bordeaux, claims to bave acquired 
an interest by assignmeut. 

Subséquent to the issviance of the warrant and the seizure tbereunder the 
creditors filed an amended pétition in the court below, sotting up additional 
tacts, and making a party to the proceedings Fannie J. Lott, who was the wife 
of James F. Lott. The alleged bankrupts appeared, and put in issue the aver- 
ments of the pétition, the trial of whieb issues resulted in a finding by tlie 
trial court to the efïect that the allégations of the amended pétition were true 
except as to James F. Lott, as to whoni the proceedings were dismissed. Judg- 
nient aceordingl.y having been entered, Fannie J. Lott and Lemuel W. Nixon took 
an appeal therefrom to tbis court, where the judginent as to theni was re- 
versed and the cause remanded, on the ground that Fannie J. Lott and L. W. 
Nixon were not members of the copartnersliip knowu as the "Silver City Mer- 
<-nntile Company," with directions to the court below to dismiss the proceed- 
ings as to Fannie J. Lott and Lemuel W. Nixon, wliicli was doue. Thereafter. 
Fannie J. Lott and Lemuel W. Nixon filed their petiticnis in the court below 
for the recovery by tbeiii of .iudgmeut against the [letitioning creditors, and 
the oliligors upon tlie bonds filed on their belialf, under and by virtue of the 
provisions of section 3e of cliapter 3 of the baukrujttcy ait, for counsel fées, 
costs. disbiu'sements, and expenses incurreil by tlu-m in tlie pi'oceedings, which 
pétitions were contested by the creditors, and l'esulted in tlie ciitry by the 
court liclow on the 2.")tli day of Juiie. 1901, of a dccroe, adjudging that the said 
Fannie J. Lott and Lemuel W. Nixon reeover of tlie jietitioning creditors their 
costs iind disliiirsonicnts and counsel fées iiicurre<l in the ])roceediu,gs, taxeil at 
.■fl..")!!!.."]!). ;iiid tliat tliex- liave exécution rbcrefor. whicli amount tliey after- 
wards l'cccivcd. Subsciiueutly the ])laintifl's in error, Lemuel \V. Nixon, l'an- 
uic ,1. Liilt, and John li. l'iirdoaux. as assignée. fiUMl in tlie court below a péti- 
tion di-ni.-uuling dani.-igcs against tlic del'eiulants in t'iror. I)y reason of the 
wroiigCuI Icvy upoii tlicir goods luade in tiic bnnkrnptcy procccilings referred 
to, upon wliich i)etition citation was issued and served upon tlio respondents 
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thereto, the defcnrlaiits in error hère, wlio moved tliat the citation 1)0 quasliorl 
and tlie pétition dismissed, wliicli was done by the Court bclow by .iiidjimcut 
entered as of the 24th day of Kovember, lOOô, whith juâgnient is the grouud 
o£ the présent writ of error. 

C. M. Parr and G. J. Langford, for plaintiffs in error. 

L. P. Sanders and M. P. Gilchrist, for défendants in error. 

Before GII^BERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts). It is provided by 
subdivision a, § (19, Bankr. Act (Act Julv 1, 1898, c. 541, 30 Stat. 565, 
[U. S. Comp. St. 1901, p. 3451]), that:' 

"A judge may, upoii sntisfaotory proof by afiidavit tliat a bankrupt againnt 
whom an involuntary pétition has lieen liled and is pendiug has committed 
an act of hanliniptcy, or has neglected, or is negle<,'ting, or is ubout to so neg- 
lect his property that it has thereby deteriorated, or is tliereliy deterioratiug. 
or is about to tliereby deteriorate in value, issue a warrant to tlie niarshal 1o 
seize and hold it sub.iect to further orders. Before siicli warrant is issued, tlie 
petitioners applying tlierefor sliall enter into a bond in sueli an amount as 
the judge shall iix, with sucli sureties as lie shnll approve, eonditionod to 
indernnify such bankrupt for such damages as he shall sustain in the evcnt 
sucli seizure shall prove to liave been wrongfully obtained." 

By subdivision "e" of section 3 of tlie same act, it is provided that if 
a pétition for a decree adjudging one an invohmtary bankrupt "be dis- 
missed by the court, or withdrawn by the petitioner, the respondent or 
respondents shall be allowed ail costs, counsel fées, expcnses, and dam- 
ages occasioned by such seizure, taking, or détention of such property. 
Counsel fées, costs, expenses, and damages shall be fixed and allowed 
by the court, and paid by the obligors in such bond." 

The case shows that after the entry of the judgment of the court 
below, made in pursuance of the former décision of this court, direct- 
ing a dismissal of the bankruptcy proceedings as against Fannie J. 
Lott and Lemuel W. Nixon, on the ground that they weré not members 
of the copartnership known as the "Silver City Mercantile Companv," 
those peisons filed their pétition in the bankruptcy court for the re- 
covery by them of judgment against the petitioning creditôrs, and 
against the obligors upon the bonds filed on their behalf, under and bv 
virtue of the provisions of subdivision "c" of section 3 above quoted, 
for counsel fées, costs, disbursements and expenses incurred by them 
in the proceedings, which pétitions, after contest, resulted in the entry 
of judgment by the court below, adjudging that the petitioners, Fannie 
J. Lott and Lemuel W. Nixon, recover of the petitioning creditôrs 
their costs, disbursements, and counsel fées incurred in the bank- 
ruptcy proceedings, taxed at $4,510.50, the amount of whicli judgment 
they received. We think the court below was right in holding them 
concluded by that judgment. It is true that in those pétitions thev 
did not include "damages," which by the présent proceeding they seek 
to recover, but we are of the opinion that they are bound by the gênerai 
rule that a party is not entitled to split up his cause of action, and 
maintain a separate and distinct suit for each scparate and distinct 
item entering into that cause, which would be the necessary rcsult 
of sustaining the plaintifïs in error in their contention hère. 
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As has been seen, the provisions of the bankruptcy act itself are to 
the effect that, in the event a pétition for a decree adjudging a party 
an involuntary bankrupt be dismissed by the court or withdrawn 
by the petitioner, the respondent or respondents shall be allowed ail 
costs, counsel fées, expenses, and damages occasioned by the seizure, 
taking, or détention of his or their property, which counsel fées, costs, 
expenses, and damages shall be fixed and allowed by the court, and 
paid by the obligors in such bonds. The cause of action, and the 
sole cause of action, was the wrongful seizure of the petitioners' 
property, and for that wrong the statute says, in efïect, that the 
injured party may recover "ail costs, counsel fées, expenses, and 
damages." Thèse are the éléments entering into and constituting 
parts and parcels of the cause of action, and manifestly do not con- 
stitute separate and distinct causes of action for which separate and 
distinct suits or actions may be brought. 3 Sutherland on Damages, 
183, 373; Bendernagie v. Cocks (N. Y.) 33 Am. Dec. 448; Wichita 
& W. R. Co. V. Beebe (Kan. Sup.) 18 Pac. 503; Kaehler v. Dob- 
berpuhl (Wis.) 18 N. W. 841; Threatt v. Mining Co. (S. C.) 36 
S. E. 970; Herman v. Felthousen (Wis.) 90 N. W. 432; Dawson 
V. Baum (Wash. T.) 19 Pac. 46; Pomeroy's Remédies (4th Ed.) pp. 
459, 477. 

The "damages" now claimed by the plaintiffs in error, being a 
part of their indivisible cause of action, should and could only hâve 
been recovered in their prior action thereon; for, as said by Chief 
Justice Waite for the Suprême Court, in the case of Baird v. United 
States, 96 U. S. 430, 433, 34 L. Ed. 703 : 

"It is well settled that, where a party brings an action for a part only of 
an entire indivisible demand, and recovers judginent, he cannot subsequently 
maintiiin an action for aiiotlier part of tlie same demaud. Warren v. Oomings, 
6 C!usb. (Mass.) 303. Thus, if tbere are several snms due under one contract, 
and a suit is brought for a part only, a judgment in that suit will be a bar to 
another action^for the recovery of the residue." 

There is no merit in the suggestion for the plaintifïs in error that 
the judgment awarding them $4,510.50 for costs, disbursements, and 
counsel fées, is void, on the ground that the court had no jurisdiction 
to enter such judgment against the petitioning creditors. A court of 
justice will not entertain such an objection by parties at whose 
instance such judgment was entered, and who hâve received and 
enjoyed the fruits of that judgment. "It may be laid down as a gênerai 
proposition," said the Suprême Court, in the case of Davis v. Wakelee, 
156 U. S. 680, 689, 15 Sup. Ct. 555, 558 (39 E. Ed. 578), "that 
where a party assumes a certain position in a légal proceeding, and 
succeeds in maintaining that position, he may not thereafter, simply 
because his interests hâve changed, assume a contrary position, espe- 
cially if it be to the préjudice of tlie party who has acquiesced in the 
position formerly taken by him." 

We think nothing more need be said to show that the judgment of 
the court below should be affirmed. 

The judgment is afifirmed. 
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NORRIS SAFB & LOCK CO. et al. v. MANGANESE STEEL SAFH CO.» 

(Circuit Court of Appeals, Nlnth Circuit February 4, 1907.) 

Appkal and Ebbob— AfPEAXABLE Oedeb— Requibino Patmekt or MONIT 

lUTO COUBT. 

An order requlrlng a party to pay Into the registry of the court money 
In its possession whlch is tlie subject of litigatlon is interlocutory, and not 
final ; and is not appealable. 

[Ed. Note. — Finality of judgment and decrees for purpose of revlew, see 
notes to Brush Electric Co. v. Electric Improvement Ce. of San José, 2 C. 
C. A. 379; Central Trust Co. v. Madden, 17 C. C. A. 238; Prescott & A, 
C. Ry. Co. V. Atchison, T. & S. F. R. Ce, 28 C. C. A. 482.] 

Appeal from the Circuit Court of the United States for the Western 
District of the Northern Division of Washington. 

The appellee brought a suit against the appellant to cancel a contract under 
whlch the latter as agent had been engaged in selling safes manufactured by 
and consigned to it by the appellee, and to obtain an accouuting. In the bill 
It was alleged that the appellant had colleeted large sums on sales of safes, 
and had refused to remit the saine to the appellee; that on March 28, 1906, the 
appellant acknowledged in writing to the appellee that it had received and col- 
leeted, ai>d still retained and had converted to its own use out of the proceeds 
of sales of safes, the sum of $33,027.50; and that it had falled to pay the 
same. After the appellant had answered, the appellee moved the court that 
the appellant be required to pay into the registry of the court $33,027.50. The 
motion was based upon the bill and answer and the aHidavlts on file. In the 
affidavits it was shown, and this was not denied, that on March 28, 1906, the 
appellant wrote as follows to the appellee : "Gentlemen : We bave placed to 
the crédit of your account on our books the amount of thirty-three thousand 
twenty-seven and ""/loo covering the following safes whieh we hâve sold." 
Then followed a list of the safes. The motion of the appellee was allowed, 
and it was ordered that the appellant pay into the registry of the court the 
sum of $33.027.50. This order was made under rule 31 of the Circuit Court, 
which provides as follows : "Whenever it is admitted by the pleading of any 
party to an action at law or suit in equity or Is admitted by such party upon 
his examination that he hàs in his possession or under bis control any money 
or other thing capable of dellvery, which being the subject of litigation Is held 
by him as trustée for another party to tlie cause, or which belongs or Is due 
to another party to the cause, the court may, in Its discrétion upon motlott 
made after due notice, order the same to be deposited in court pending the lit- 
igation, or to be delivered to the party to whom it beiongs or Is due (subject to 
the furtlipr order of the court), upon such conditions as may be just, includ- 
ing the release of the party who has it in possession from alï further llability 
with respect to it." From the order so made, the présent appeal Is trken. 

Wm. Martin and Piles, Howe & Farrell, for appellants. 
Hughes, McMicken, Dovell & Ramsey, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

The appellee moves to dismiss the appeal on the ground that the 
order directing the payment of money into the registry of the court 
is an interlocutory order not appealable. In Forgay et al. v. Conrad, 
6 Howr. 301, 12 L. Ed. 404, it was held that a decree that money shall 
tie paid into court or that property shall be delivered to a receiver, 
or that property held in trust shall be delivered to a new trustée 

• Rehearing denied March 4. 1907, 
150 F.— 37 
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appointed by the court, is interlocutory only, and intended to pré- 
serve thé sUbject-matter'in dispute frbm waste and dilapidation, and to 
keep it wi,thin the control of the court until the rights of the parties 
concerned cari be fùlîy àdjudicated, and that no appeâl' Hes from 
such a decree. The doctrine of that case was reaffirmed in Grant 
V. Phœnix Ins. Co., 106 U. S. 429, 1 Sup. Ct. 414, 27 L- Ed. 237, in 
which Chief Justice Waite said : 

"The rule is well settled that a decree to be fliial within the meaiiing of 
that terni as used in the acts of Uongre^s.givlrig this court jurisdiction ou ap- 
peâl ruust terininate the lltigation of the parties, on the merltsof the case, so 
that, if ,there should be an afHrmance hère, the court below would bave noth- 
ing to do but to exécute the decree it had already rendered.", 

: In Louisiana Bank v. Whitney, 121 U. S. 284, 7 Sup. Ct. 897, 30 
L,. Ed. 961, the court said: 

"We bave no hésitation in granting the motion. The court bas not àdjudi- 
cated the rights of the parties concerned. It bas only ordered the fund iuto 
the registry of the court for préservation during the pendency of the litlgatiou 
as to its ownersbip. Such an order it bas always been lield is interlocutory 
only, and not a final, decree. Forgav v. Conrad, 6 How. 204, 12 L. Ed. 404 ; 
Grant v. Phœnix Ins. Co., 106 U. S. 431, 1 Sup. Ct. 414, 27 L. Ed. 2.^7. If lu 
the end it shall be found that the fund belongs to the board of liquidation, it 
can be paid from the registry accordingly, notwithstanding the order that bas 
been made. The money wben paid into the registry will be in the hands of 
the court for the benefit of wliomsoever it shall in the end be found to be- 
long to." 

Whether a decree is interlocutory or final is often, as intimated 
bv the court in McGourkey v. Toledo & Ohio Ry., 146 U. S. 544, 
13 Sup. Ct. 170, 36 L. Ed. 1079, difficult to détermine. But in the 
présent case there is, under the authorities, no room for doubt. 

The appeal is dismissed. 



EUTHENBURQ v. HOFFMAN et al. 
(Circuit Court of Appeals, Seventh Circuit, Jauuary 2, 1907.) 

No. 1,288. 

Account—Suit fob Accountinq— Sufficienoy of EvinExcE. 

Evidence considered in a suit for an accounting, anâ held insufficient to 
sustain a complainant's claim to the ownersbip of a one-fourth interest in 
an eleetric light company, it not being shown that any stock was ever is- 
sued to bim ; but on the other hand that, after bis discharge as manager 
of the Company, be made no claim to any interest therein for more than 10 
years. . , 

Appeal from the Circuit Court of the United States for the District 
of Indiana. .".:.. 

The bill was to take an accounting of the value 'ô"f one hundred and 
twenty-five shares of the New Albany Light, Heat and Power Com- 
pany, said to belong to appellant, and to hâve been included in défend- 
ants' sale of the stock of that company to the United Cas and Electric 
Éight Company, of Jefïerson ville; < Indiana — the decree api>ealed from, 
having dismissed the bill for want ôf equity. The facts are staited in 
the opinion. ■' 
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Alfred SelHgman, for appellant. 

Chas. ly. Jewett & Henry, and M. Dowling, for appellees. 

Before GRÔSSCUP, BAKER and SEAMAN, Circuit Judgés. 

GROSSCUP, Circuit Judge^ delivered the opinion. 

Sometime in 1890, appellant, a mechanical and electrical engineer, 
organized and installed.in the city of New Albany an electric light 
plant, obtaining the inaterials on crédit, and retaining in himself, 
chiefly, the ownership of the capital stock of the owning compan}-. In 
the spring of , 1891, owing to the pressure of creditors — no actual 
money of any conséquence having been put into the capital stock— 
the Company made an assignment for the benefit of its creditors; in 
pursuance of which the property was sold at auction in due course 
(July, 1891), to a syndicate composed of Hofïman, Barth and Briggs, 
including appellant, according to appellant's claim of fact, but not in- 
cluding hirn, according to appellees' claim. 

Following this sale, appellant became gênerai manager under a 
verbal contract. But after the lapse of forty days, a written contract 
was entered into that allowed him one hundred dollars per month, and 
a certain percentage upon net earnings. Six or seven months later 
appellant left the service, under circumstances disclosing an acute dis- 
agreement between him and lioffman, Barth and Briggs — a disagree- 
rhent that led them to lock the doors of the establishment against him. 
And between this and 1903, when the bill was filed, a period of 10 
years, nothing occurred between the parties respecting this transaction. 
The bringing of this suit, so far as the record discloses, was the first 
claim made by appellant to an interest in the capital stock of the new 
Company. 

The theory of the bill is that at the auction sale in 1891, it wâs 
agreed that while Hofïman, Barth and Briggs should furnish the price 
bid (forty thousand dollars) the capital stock of the new concern (fifty 
thousand dollars) should be divided into four parts, appellant to hâve 
the one-fourth. This the answer dénies. 

Briggs died in 1895, Barth in 1901 ; so that the only living parties 
to the alleged transaction are Hofïman and appellant. Appellant testi- 
fîes that the alleged agreement was made; Hofïman that it was not; 
and beyond that, there is no corrobo ration of appellant's testimony, 
except certain circumstances-^ — such as certain alleged entries in an 
alleged minute book, an alleged stock certificate book, and the disap- 
pearance of thèse books— circumstances that, themselves, hâve no ex- 
istence in proof,. except as appellant states them. True, there is -on 
the books of the company, as such books were introduced in évidence, 
the entry of the purchase of a stock certificate book, as also an entry 
showing that the entire capital, stock of the company, at the beginning 
of its existence, was credited to appellant. But appellant's own testi- 
mony shows that this stock crédit was,. for the purposes of bookkeçp- 
ing only; and, considering the, sale of the plant (the books were trans- 
ferred from New Albany to Chicago) the disappearance of the original 
stock book, if.there was one, .is not a matter of great significance. , 
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Supporting Hoffman's déniai of the alleged contract is the inhérent 
improbability of appellant being turned out of a business of which he 
was one-fourth owner, without demanding something that vvould évi- 
dence his ownership — an improbability increased by the fact that when 
his compensation as manager was under negotiation he was not con- 
tent with an oral contract, but required, and obtained, a written con- 
tract. It is hard, too, to believe that throughout ten years appellant 
would show no interest in his alleged ownership — a lack of interest 
that continued eyen after the sale of the property to the United Gas 
& Electric Company, for nearly a year. We are unable to find that 
the alleged agreement is establishe'd by the proof. On this state of 
the proof, the decree belqw must be 

Affirmed. 



YELLOW ASTER MIN. & MILL. CO. v. CRANE CO. 

(Circuit Court of Appeals, Nintli Circuit. Februaiy 11, 1907.) 

No. 1,199. 

REMOVAL or Causes— CiTTZESsiiip of Parties—Suit Between Nonresidents. 

A suit in a state court, in wliich neitlier of the parties is a citizen or rés- 
ident of tlie state, and wliieh could not, tlierefore, bave been originally 
brought in a fédéral court, is not removable. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§§30,31] 

In Error to the Circuit Court of the United States for the Northern 
District of CaHfornia. 

J. S. Chapman and Frank McGowan, for plaintiff in error. 
J. C. Campbell, W. H. Metson, C. H. Oatman, and F. C. Drew, for 
défendant in error. 

Before GILBERT and ROSS, Circuit Judges. 

ROSS, Circuit Judge. This action was originally brought in one 
of the superior courts of the state of CaHfornia by the défendant in 
error to recover for goods, wares, and merchandise by it sold and de- 
livered to the plaintiff in error. The défendant in error being a cor- 
poration of the state of Illinois, and therefore a citizen of that state, 
and the plaintiff in error being a corporation of the state of Nevada, 
and therefore a citizen of that state, the latter moved the state court for 
the transfer of the action, because of such diverse citizenship of the 
parties, to the United States Circuit Court for the Northern District 
of CaHfornia, and, upon the filing of the pétition and a bond, the case 
was so removed and tried in the court below, resulting in a verdict and 
judgment in favor of the plaintiff in the action, from which court the 
case was brought hère for review by writ of error. 

Neither party to the action being at the time of its commencement 
a citizen or résident of the state of California, we must, without référ- 
ence to the merits of the controversy, upon the authority of the case 

of Ex parte Abram C. Wisner, 27 Sup. Ct. 150, 51 L. Ed. , decided 

by the Suprême Court December 10, 1906 (Advance Sheets), reverse 
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the judgment, with costs to the défendant in error, and with directions 
to the court below to remand the case to the state court from vvhich it 
came, for lack of jnrisdiction of the fédéral court over it. 
Ordered accordingly. 



ELITE POTTERY CO. v. DECECO CO. et al., 

(Circuit Court of Appeals, Tliird Circuit. Juuuar/ 10, 1007.) 

No. GO. 

Patents— Suit for Ixfbixgeme.\t — Preliiiinaby lK.JuscrioN. 

Tlie granting of a preliminary iujunctiou re.straiuin.s iufrius;omeut of o 
patent by a former licensee tliercunder held within tlie discrétion of tlie 
court where tlie validity of tlie patent liad V)een sustained b.v a Circuit 
Court of Appeals and tlie défense was its invalidity by reason of anticipa- 
tion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, S§ 47;!, 
474.] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

The foUowing" is the opinion of the Circuit Court by Lanning, Dis- 
trict Judge: 

Tbis cause conies before tbe court on bill and alfidavits. One of the two 
i-oinplainants, tbe Dececo Company, is tbe owner of tlie Prame and NefC Patent, 
No. 42.5,41(1, dated April lu, 1890, for an iniprovement in water-closets. ïbe 
patent was sustained by tbe Circuit Court of Ajipeals of the First Circuit in 
Dececo Company v. George E. (Jilcbrist Company, 12.") Fed. 29.3, CO C. C. A. 207. 
Shortly after tbe décision in that case the Dececo Company entered into a 
contract with tbe Potteries Selling Company, tbe otlier oiie of the complaiu- 
ants, graiiting ro llie Potteries Selling Company an exclusive license to manu- 
facture, use, and sell tbe invention set fortli in tbe patent within and througb- 
out tbe XTnlted States. Tbe charge against tbe défendant is an infringement 
of the patent hy inanufac-turing and selling a closet enibodying the invention 
described in the patent. The défense set up is tbat of invalidity of tbe patent. 
Tbe contention is that tbe Waring closet, exbil)ited at tbe hearing, the essential 
t'eatures of ^^•hicb are described in i)atent No. 2(10.404, dated October 24, 1882, 
was nu anticiiiation of t)ie patent lu suit. Tbe Waring patent was not refer- 
red to in the opinion of tbe Circuit Court of ,\ppeals in the Gilcbrist Case. In 
fonn of construction it differs materially from tbe closet described in the pat- 
ent in suit, and also from the closet wliicb tbe proofs before me show tbe do- 
fendant bas been manufacturiiig and selling. Tbe closet whicb the défend- 
ant is nianufacturing and selling is precisely lilve tbat whicb prier to Mari^b 
28. 1!)0(>, it inannfactured and sold uiider a sublicense granted to it by tbe 
Potteries Selling Company, and whicb it then stam.iied as an invention covered 
by the jiatent in suit, and is also vory siiuilar to tbe closet the sale of whicb 
was enjoined in tbe Oilchrist Suit. 

In Edison Electric IJgbt Company v. P.eacon Vacuum Punip & Electrieal 
Company (C. C.) 'A Fed. 078, tbe tMrcuit Court for the District of Massa- 
chusetts said: "Tbe gênerai rule is tbat where the validity of a patent bas 
been sustained by prior adjudication, and especially after a long, arduous. and 
expensive litigation. tbe only question open ou motion for ju-eliminary injnnc- 
tion in a subséquent suit against another défendant is tbe question of in- 
fringement ; the considération of otlier défenses being yiostiioiied until after 
linal hearing. * * « 'pixQ only exception to tbis gênerai rule seeiiis to be 
where the new évidence is of such a coiiclusive cbaracter that. if it had been 
introduced in the former case, it probably would bave led to a différent con- 
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elu^lon. The burden Is on tlie défendant to establisli tbis and every reason- 
able doubt must be resolved agiiinst bim." Tbis rule was approved by the 
Circuit Court of Appeals of tbis circuit in Philadelpbia Trust, Sat'e Deposlt & 
Insurance Company v. Edison Electric Ligbt Company, 65 Fed. 551, 13 0. C. 
A. 40, and was followed in tbe Circuit Court by Judge Acbeson in Woodard v. 
Bllwood Gas Stove & Stamping Co. (C. C.) 68 Fed. 717, and in Tannage Pat- 
ent Co. V. Adams (C. C.) 77 Fed. 191. I tbinli it abould bave controlling influ- 
ence in tbe décision upon tbe application now before me. Tbe new évidence of 
anticipation of tbe patent in suit, introduced in tbis case, is not of so convin- 
cing a character as to lead tbis court, on tbis application, to refuse to abide 
by tbe adjudication in tbe Gilcbrist Case. The considération of that évidence 
must be reserved for tbe final bearing. 

Tbe défendant aslcs tbat, if a preliminary injunctlon be granted, it shall be 
stayed upon tbe exécution by tbe défendant of a proper bond of indemnity. 
This request must be denied. Tbe défendant until MjU'ch 28, ltK)6, was manu- 
facturing and selling closets of tbe type described in tbe patent in suit uuder 
and by virtue of a sublicense granted to it by tbe Potteries Selling Company, 
by tbe terms of whicb lleense it was required to render to tbe Potteries Selling 
Company true reports of its manufactures and sales, and to pay tbereon the 
royalties prescribed by tbe license agreement. Tbe biU and tbe affldavits an- 
nexed thereto show tbat, while the license of the défendant was in force and 
unrevoked, it made fraudulent reports to tbe Potteries Selling Company of 
the number of closets mauufactured and sold by it for tbe purpose of evading 
the obligation of tbe agreement to pay a royalty on eaeh closet manufac- 
tured and sold. This fraudulent conduct the défendant bas been compelled 
to admit on being confronted with letters written by an agent of the John 
Douglas Company, a company admittedly in control of tbe défendant company. 
The defendaut's request, therefore, does not commend itself to tbe conscience 
of a chancellor. It is not in a position to induce this court to permit it to car- 
ry on a business for whicli It may ultimately be requlred to render an account. 

Tlie preliminary Injunction applled for will be granted. 

Edward C. Colston and Clarence E. Mehlhope, for appellant. 
Marcus B. May and R. V. Lindabury, for appellees. 

Before GRAY and BUFFINGTON, Circuit Jiidges. 

BUFFINGTON, Circuit Judge. The grant or refusai of a prelim- 
inary injunction in this case was, under the facts, a question for the 
Sound discrétion of the court below. After argument and careful con- 
sidération we find nothing to warrant the conclusion on our part that 
such discrétion was not wisely exercised by that court. Its decree will 
therefore be affirmed. In so doing we refrain from any présent dis- 
cussion of the question involved as such discussion may well await 
final hearing. 
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rENNSïLYANIA GLOBE GASLKÎIIT CO. v. CLEVELAND VAPOR 

LIGIIT CO. , , 

(Circuit Court, D. Rhode- Island. February 9, 1007.) 

No. 2,077. 

Patents— Txvextion—Incaxdi-scekt Burn.eus. 

Tlio Canip'ocll (lateut, No. 447,7.J7, for au improvemeiit in incandescent 
burners and metliod of u.sin;; tbe same, daim 2, \ybieli covers tbe ooni' 
bination in a portable lamp ot! a Bunsen burner, a AVelsbach mantle, and 
a gasoline vai)or sf'nerator, tbo entire device above the orifice of the 
generator bein.^' tliat of Vi'elsbacli. is void for lack of, invention ; the gas 
gonerator itself bciug old, and it luning beon open to tbe inventer ot the 
Wolsbacli de\'ic(> to us(> any kuowu fonn of gas generator, stationary or 
portable, to feod bis Buiiweii burner. If conceded invention, the j^atent 
is void for anticipation by tbe Kritish patent to Siemang, Xo. 8097, of 1886. 

In Equity. On final hearing. 

Wm. Findlay Brown, Thos. W. Bakcwcll, Edwards & Angell (Clar- 
ence P. Byrnes, of counsel), for complainant. 

Redding, Kiddle & Greelcy (\\'i!liani A. Redding, of counsel), for 
défendant. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 447, ?o?, granted Mardi 10, 1801, on an application filed 
Mardi 5, 1889, to Harry C. Campbell, for an improvement in incandes- 
cent burners and niethod of using the same. The opinion of this court 
denying a pétition for a preliminarv injunction iiiay be found in 140 
Fed. 348. 

The principal défenses arc that the patent is void for waiit of in- 
vention, and that both the British spécification of Cooper, No. 420, of 
1883, and the Britùsh patent to Siemang, No. 8097, of 1886, exhibit a 
substantial représentation of the patented invention in such fuU, clear, 
and exact terms as to enable any person skilled in the art or science 
to which it appertains, without the necessity of making any experi- 
ments, to practice the invention. 

The daims are as follows : 

"(1) The method of eniploying hydrocarhon fluids for illumlnating purposes 
hercin described — that is to say, vaporizing the hydrocarbou liquid by beat, 
and causing the heated vapor to pass in a fine stream under considérable pres- 
sure through an air-mixing chamber, and igniting the heated mixture of hydro- 
carhon fJuid and air in présence of a refractory substance capable of in- 
candescence, substautially as described. 

"(2) ïhe eombination, in one device, as a portable incandescent lamp, of a 
Bunsen burner, an incandescent filamentary substance, and a self-gencrating 
and heating-gas attachment, substautially as described." 

The complainant's argument is based upon claim 2, which describes 
the elemetits of Canipbell's eombination, "'an incandescent filamentary 
substance" (by which he means a Welsbach mantle), a Bunsen burner, 
and a self-generating and heatifig-gas attachment. The self-generat- 
ing and heating-gas attachment constitutes the only novelty in ap- 
paratus. Campbell admits that the wliole device above the jet orifice 
of the gas apparatus was procured froni the Welsbach Company. 
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The Welsbach incandescent niantle has been recognized as a most 
important invention, and our primary inquiry is whether the Campbell 
patent shows any invention other than that of Welsbach. 

It is well known that, in producing light by the Welsbach apparatus, 
illuminating gas is used, not to produce light by its combustion, but to 
produce a blue flame of high température, which beats the mantle to 
incandescence, thus furnishing light. The substance of the Welsbach 
invention was the production of a mantle that could be heated to in- 
candescence. The means for supplying the necessary beat were at 
hand in the well-known Bunsen burner. A Bunsen burner, as well 
as the incandescent mantle, was comprised in the Welsbach apparatus. 

It has been very clearly shown by this défendant that it was well 
known that a Bunsen burner could be supplied either with ordinary il- 
luminating gas or with gasoline vapor generated from a portable de- 
vice. The combination of a portable gasoline vapor-producing device 
and a Bunsen burner was well known. Thus, in patent No. 219,737, 
of 1879, to Kellog, is shown a portable gasoline-fed Bunsen burner 
which is described by complainant's expert as "a rather well-arranged 
device for burning hydrocarbon vapor and to produce the Bunsen 
flame." At the hearing, a Welsbach niantle was heated to incandes- 
cence by a lamp of this kind. 

As was noted in the previous décision, in a former suit- upon this 
patent by this complainant against Best ([C. C] 137 Fed. 940), it 
was contended that none of the devices of the prior art was capable of 
heating the Welsbach mantle to incandescence. Such a contention 
is ont of the question in this case. The défendant has demonstrated 
the existence of many gasoline-fed Bunsen burners prior to Campbell's 
invention. 

The complainant first contends that, though the Welsbach mantle 
was old, and though a gasoline-fed Bunsen burner was old, Campbell's 
conception that they could be combined so as to produce a portable 
incandescent lamp was an inventive conception. If so, it must be be- 
cause it was something not fairly comprehended in the scope of Wels- 
bach's important invention. It seems a fair test of whether there is 
anything in Campbell's combination, which was not already in sub- 
stance in the Welsbach invention, to inquire whether the inventor of the 
Welsbach mantle could hâve been precluded from using it upon a Bun- 
sen burner fed with gasoline vapor from a portable gencrator, after 
he had already demonstrated that it could be heated to incandescence 
on a Bunsen burner using ordinary illuminating gas. If Campbell's 
thought of supplying the Welsbach apparatus, comprising mantle and 
Bunsen burner, with gasoline vapor from a portable generator, arose 
to the height of an invention, it follows that the inventor of the Wels- 
bach mantle could not Jiave used what would seem to be an équivalent 
means of heating. 

Can there be a fair doubt that, upon a contest between the inventor 
of the Welsbach mantle and Campbell, it would bave been held that 
any known type of heater commonly used for producing high tempéra- 
tures was merely an équivalent for the heater used by Welsbach ? As- 
suming that the Bunsen burner used by Welsbach to beat bis mantle 
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to incandescence was fed with illuminating gas, can it be claimed that 
he would hâve made a new invention, an additional invention, by put- 
ting his mantle over an existing type of Bunsen burner fed with gaso- 
line vapor f rom a portable generator ? 

It is said that Campbell, by selecting a portable heater fed by gaso- 
line vapor, accomplished something more than simply heating the Wels- 
bach mantle ; that by using a vapor generator of small size he was nOi. 
limited to the proximity of a gas plant, but could make the Welsbach 
mantle give forth its light in isolated districts where there was no gas 
plant ; and that the perception that this could be clone was invention. 
It is very clear, however, that the Welsbach mantle was an invention 
not in its nature restricted to use in the proximity of a gas plant or in 
thickly populated districts. Welsbach was not tied down to any par- 
ticular source from which he might dérive the fuel to be fed to his 
Bunsen burner; and the gas works from which Welsbach may pos- 
sibly bave derived his gas was, of course, no part of liis combination. 
The apparatus and mantle of Welsbach bave always been portable. 
They can be used equally well on individual gas plants in remote locali- 
ties, and at any place where proper fuel can be procured to produce the 
blue flame of a Bunsen burner. The advantages of a portable gas 
generator over a city gas plant are familiar. Portability is a mère 
question of weight and size of the vapor generator. 

There is nothing in Campbeirs specitication wnich points out that he 
claimed to bave made an invention by using a portable, as distinguished 
from a stationary, gas plant, to feed a Bunsen burner ; and this con- 
tention as to portability bas its only foundation in the words of the 
second claim, "the combination, in one device, as a portable incandes- 
cent lamp." There is no évidence to show that there was any ad- 
vantage in the portability of a gasoline generator, the Bunsen burner, 
and the incandescent mantle when combined as a unitai-y structure. 
It is not shown that the assemblage of thèse three éléments in a unitary 
structure for the purpose of transportation is a matter of any consé- 
quence. If it is, a person who carried to a post in a remote district 
the gasoline generator, the Bunsen burner, and the mantle separately, 
and there assembled them in a fixed position on the post, would avail 
himself of none of the advantages of the portability as a unitary 
structure. 

Welsbach was entitled to use any form of gas generator, whether 
portable or stationary, in feeding his Bunsen burner ; and it would 
approach an absurdity to limit the territory in which he could use his 
Bunsen burner and his incandescent mantle to such territory as was. 
connected by gas mains to some central gas station. 

While the complainant's argument that Campbell brought the Wels- 
bach light into remote districts, and brought to the home of the farmer 
the incandescent light, may bave some rhetorical value upon a first 
hearing, it requires but little considération to see that it was the Wels- 
bach invention, and the démonstration by Welsbach that a Bunsen 
burner would beat the mantle, which gave to the world the immédiate 
suggestion to try ail available forms of Bunsen heating appliances for 
this purpose. But, even should we assume that there was some ad- 
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vantage of convenience arising* f rom the portability of the gasoline 
geiierator, the perception ' of this advantage does not, in my opinion, 
constitute invention; Jones v. Clow (C. C.) 39 Fed. 785. 

There is another aspect of this question. The suggestion that a 
gas-fed apparatus which gave light by the combustion of ordinary gas 
could be changed by adding a Bunsen burner, so that the gas should 
be used to produce a blue flanie, and this flame be used to beat an in- 
candescent mantle, was a suggestion appHcable alike to fixtures using 
ordinary gas and to fixtures using gas or vapor of other kinds. Tiie 
use of illuminating gasohne lamps in isolated districts was very gên- 
erai; and, as the prior art taught that gasoline vapor could be used in 
thè same manner as illuminating gas, both for the purposes of illumina- 
tion and heating, there would not seem to hâve been room for inven- 
tion, after one class of gas apparatus had been used in this way in con- 
nection with a Welsbach mantle, to use another class of gas apparatus 
in the same way. At least, in the absence of évidence that there were 
greater difficulties in prodûcing a blue ilame from gasoline vapor 
burners tban from ordinary gas burners, and that the overcoming of 
such difficulties required more than ordinary skill, it would seem to be 
substantially the same to fit a Bunsen burner and a Welsbach mantle 
to any form of gas or vapor burning device. Such changes in the 
size of air inlets as might be necessary to adapt Bunsen burners to dif- 
férent forms of gas burning devices are not shown to require more 
than the ordinary knowledge of persons skilled in the art. 

By référence to the patent in suit,however, it will be seen that Camp- 
bell described his invention in the following language: 

"I hâve discovered that by injecting hydrooarbon fluid in a heatod and 
vaporous condition and mider considérable pressure through a Bunsen burner, 
•where it is mixed with a. suffleient quantity of atiiiospheric air, into, tlirough, 
or against a rofractory bod.v, which will beeonie incandescent by the heat of 
the ignited hydrocarbon vapor, a 'very intense light is produoed far exceed- 
ing in candie power any light which bas been heretofore obtained by the 
burning of coal gas under ordinary pressure througli the intervention of a 
Bunsen burner and in contact with such refractory body." 

This, in substance, is a daim that Campbell discovered a new effect. 
Evidence is offered tending to show that a naptha incandescent lamp 
will show a greater candie power of light than it is possible to obtain 
from a gas lamp consuming three feet of gas per hour, and at much 
less cost. One of the witnesses says : 

"I should say that a naptha burner in perfect condition shows anywhere 
from nlTie to ten candie power more light than a gas burner consuming three 
feet of gas per hour." 

Another witness testifies to a photometric test showing that, on com- 
paring a Campbell lamp with a gas burner using a similar mantle 
supplied with three cubic feet of gas per hour, he found that the gas 
lamp gave a light of 05 candie power and the naptha lamp a light 
which reached 95 candie power. Evidence is oflfered that three cubic 
feet of gas per hour was the usual and ordinary rate of consumption, 

The défendant contends that this évidence is Of no value, since a 
fair comparison of efïiciency requires an equal pressure as a basis of 
comparisoh. Thèse tests are criticised as not made with the apparatus 
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of the patent in suit. Witnesses for the défendant testify that it is as 
easy to get high candie power from a Welsbach mantle with the or- 
dinary Welsbach burner using inferior city gas as it is to get high 
candie power from the Welsbach mantle with the gasoline vapor burn- 
er, and that single-burner incandescent lamps burning city gas are 
capable of yielding candie power from 50 to 125, and that candie pow- 
er is merely a question of pressure and volume of gas. 

I am net satisfied that the défendant bas fuUy met the contention of 
the complainant on this point. If it is the fact that the ordinary gas 
pressure available for use with incandescent mantles is but three feet 
per hour, and that the complainant's device générâtes a greater gas 
pressure in remote places than is ordinarily obtainable in cities, this 
would perhaps be a practical advantage which might possibly be suf- 
ficient to support the patent as for practical mcans for obtaining a 
greater degree of light with the incandescent mantle for domestic pur-^ 
poses than is ordinarily obtainable. 

If this is a discovery of importance made by Campbell, it is clear up- 
on the record that this discovery could not hâve been made by him 
previous to September, 1887, when he procured from the Welsbach 
Company what is dcscribed as the complète apparatus above the jet 
orifice. In interférence proceedings in the Patent Office in 1889, 
Campbell testified: 

"I didn't feel satisfied with tlio \h\r\g uiitil I got the Welsbach biu'iier in 
September, 1887. I first tried this bunier in September, 1887, but didn't get 
a ver.v good light. I then toolToTit the "Welsbach gas check, hammered in the 
gas nlpple a little, so as to contract the opemiug, and sawed ont the air 
holes to make them larger. I then fonnd I got a brilliant and beantiful light. 
If you will look at the oxhibit which I put in évidence, you will see the 
marks of the hanimer on the jet nose. This was in September, 3887." 

While Campbell and others hâve testified to an experiment made 
with a small pièce of Welsbach mantle in March, 1886, and even if it 
be conceded that that experiment was made, it is very clear that it was 
not until Campbell had secured, in September, 1887, means for ex- 
perimenting with the complète Welsbach mantle, that he could bave had 
any basis in his experiments for the statement which he makes in his 
patent as to the superior efficiency of the gasoline-fed lamp. Upon 
this view Campbell is clearly anticipated by the British patent to 
Siemang, No. 8097, which was applied for June 18, 1886, and accepted 
April 15, 1887. This is a complète anticipation. While some attempt 
has been made to criticise this lamp as inopcrative, it is clearly proved 
that this criticism is unfounded. The défendant produced a Siemang 
lamp which was said by complainant's expert to be a fair embodiment 
of the construction of the lamp shown in the British Siemang patent. 
It was satisfactorily shown that this is an operative device. The de- 
fendant has also ofïered évidence to the eflfect that it is a practical and 
successful device in gênerai use. 

The complainant attempts to avoid this anticipation by testimony to 
the efïect that in March, 1886, Campbell secured fragments of a Wels- 
bach mantle which had been sent from London, and which was broken 
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in transit, "not having a single pièce of it left larger tlian abolit three- 
quarters to an inch in diameter." He describes bis experiment: 

"Being in that broken shape, I took souie fiiu^ platiiiiim wire, spread it 
back and fortli across a loop ot" lipavirr ivon wii'o in tlie form, I might say, 
of a minute samplo of tennis racket. Tliat was to liold tliis Welsliacli sttb- 
stance over the flame of tlie Buuson tul)e. It furtlier acted as a i'iieok in 
breaking the lianie froni the Bunsen tube, preventing tlie pièce of Welsbaeli 
mantle from being blown away. lu tliis way I niade the test of the Welsbach 
niautle." 

This testimony must be regarded witli suspicion. It was given in 
May, 1900, and tbere is mucb justification for the defendant's state- 
ment tbat it is an aftertbought. In interférence proceedings in the 
Patent Office in 1889, Campbell tbree times repeated the history of his 
invention without référence to any experiments in March, 1886, witb a 
pièce of Welsbach mantle, although he makes spécifie référence to ex- 
periments in August, 1885, when he used the Fahnehjelm burner, or 
magnésium cônes. After three times repeating his statement, he re- 
ferred to his generating device, and said: 

"I used this exhibit on the Falniolijelni burner in ISS.", tbo Steytler platinum 
burner in 1887, and on the Welsbach burner in 1887, 188S, and 1889." 

While tbere is some corroboration of Campbell, it is quite easy to 
believe that witnesses did not, after the lapse of 17 years, distinguish 
between experiments with the Fahnehjelm mantle in 1885 and experi- 
ments with a small pièce of WelslDach mantle. Aside from the fact 
that in the very careful accounts given in 1889 no référence was made 
to this' experiment in 1880, the statement is intrinsically suspicions, in 
view of the exigencies of the case, which reciuire the establishment of a 
date of invention earlier than Scptember, 1887. 

The Siemang patent shows the combination of the Welsbach mantle 
and a gasoline self-generating lamp. It is obvions that Campbell had 
made no invention until he had secured Welsbach 's refractory material. 
He had previously stated that he did not secure a Welsbach mantle 
until 1887. The appearance, therefore, of a small pièce of a Welsbach 
mantle in- March, 188(i, is very opportune. There also appears op- 
portunely, in the statement as to tbe experiment of March, 1886, an- 
otlier implement. The Cooper s]3ecification of 1883, No. 430, referred 
to in the opinion on the pétition for a preliminary injunction (140 Fed. 
348. 350), is for apparatus involving the method of claim 1, and which 
was principally criticised as inoperative on the ground that its Bunsen 
burner was not provided with a gas cap or dôme of wire gauze. An 
appliance of this character makes its appearance in connection with the 
fragment of a Welsbach mantle, and is referred to as performing, in 
conjunction with the gasoline Bunsen burner, that function which was 
said to be lacking in the apparatus of Cooper. 

The évidence that an experiment with a fragment of a Welsbach 
mantle did précède the Siemang patent is unsatisfactory ; but. evch 
should we concède that sueh an experiment was made, yet, from tbe ex- 
plicif statement that satisfactory light was not procured until 1SH7, 
it is very clear that it was not until after Siemang's date that Cam])- 
bell acquired any knowledge which justified Mm. in making the stalc- 
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ment that he has discovered how to produce a light "exceeding in 
candie power any light which has been heretofore obtained by the burn- 
ing of coal gas under ordinary pressure through the intervention of a 
Bunsen burner in contact with such refractory body." 

Upon the whole case, I am not satisiîed that the Campbell patent 
discloses any invention other than that of Welsbach. If, however, 
the contention that Campbell secured a higher candie power than Wels- 
bach has any substantial foundation, this does not save the patent from 
anticipation by Siemang. 

The bill will be dismissed. 



THOMSON-nOUSTOX FXECTKIC CO. v. STERLING-MEAKER CO. 
(Circuit Court, D. New Jersey. February 2, 1907.) 

Pate?«ts — Validity of Reissue — Lâches. 

The Van Depoele reissued patent No. 11,872 (original No. 495,443), for 
a traveling contact for eleetric railways, is void beeause of the delay in 
maliing application therefor, which was not until seven years after the 
issuance of the original, and more than three years after it had been de- 
clared invalid by a Circuit Court of Ai)peals, duriug which time the own- 
er was prosecuting suits for infringement in other circuits, which also 
terminated adversely before the at)plication was niade. 

[Ed. 'Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 201- 
203.] 

In Equitv. On final hearing. 
See 140 Fed, 554. 

Betts, Sheffield & Betts, for complainant. 

Stephen J. Cox and Howard P. Denison, for défendant. 

LANNING, District Judge. The complainant charges the de- 
fendant with infringement of reissued patent No. 11,872, granted to the 
complainant November 13, 1900, on an application filed September 28, 
1900. The original patent was No. 495,443, and was granted April 
11, 1893. Both patents hâve been the subjects of much litigation. In 
the présent suit the défendant urges as one of its défenses that the 
reissued patent is void beeause of lâches on the part of the complain- 
ant in applying for it. If this point is established, it is unnecessary 
to examine the other défenses. 

The original patent was granted to the complainant, as assignée of 
the administrators of the inventor, Charles J. Van Depoele. The ap- 
plication for the patent was filed March 12, 1887. While pending in 
the Patent Office it was divided, and on April 1, 1890, patent No. 424,- 
695 was granted to Van Depoele upon the divisional application, as the 
following statement in the spécification of patent No. 495,443 shows : 

"My présent invention relates to eleetric railways of the class in which a 
suspended conductor is used to convey the working current, a traveling contact 
carried by the car for taldng off the currejit for use in operating the niotor 
by which the car is propelled, and the return circuit coinpleted through the 
rails. The invention consists more particularly in an iniproved traveling' 
contact and in iniproved arrangement and copstruction of . the switches by 
which the said traveling contact is directed ont(> tiie proper couductpr. Thesie 



590 •' ' 150 -PÈDEÈA^L REPORTER. i / ' ' 

devices for switchirig the travelirig contact from one wnductor to another 
hâve been already claimed in my patent No, 424,61)5, which vvas issued as a 
diyisîon of this application on April 1, 1890. I tliereforê do not lay any claim 
to''ttièm hérein, but the description' and illustration of them is retainèd to 
show how my traveling contact is adapted to meet'oue of the essential require- 
ments ofrallway service without spécial, arrangements or other complica- 
tions," 

Patent No. 495,443 had 16 daims, oï which daims 2, 4, 6, 7, 8, 12, 
and 16 hâve been held to be invalid. To bring into dear vievv tlie 
ground on which lâches in applying for reissued patent No. 11,873 is 
charged, a brief statement of the litigation concerning patent No. 
495,443 is necessary. The décisions hâve been as follows : 

First décision, December 7, 1895, in Thomson-Houston Electric Co. 
V. Winchester Ave. Railway Co., 71 Fed. 192, by the Circuit Court, 
District of Connecticut, on final hearing, sustaining claims 6, 7, 8, 12, 
and 16. 

Second décision, March 2, 1896, in Thomson-Houston Electric Co. 
V. Kelsey Electric Railway Specialty Co., 72 Fed. 1016, by the Circuit 
Court, District of Connecticut, granting preliminary injunction for 
contributory infringement. 

Third décision, May 30, 1896, in Thomson-Houston Electric Co. v. 
Union Railway Co., 78 Fed. 363, by the Circuit Court, Southern Dis- 
trict of New York, granting preliminary injunction on the strength 
of a prior adjudication in that district in another suit which does not 
seem to hâve been reported. 

Fourth décision, July 18, 1896, in Thomson-Houston Electric Co. 
V. Ohio Brass Co., 78 Fed. 139, by the Circuit Court, Northern District 
of Ohio, granting preliminary injunction for contributory infringement 
of claims 6, 7, 8, 12, and 16, on the strength of the adjudication by the 
first décision above mentioned. 

Fifth décision, July 29, 1896, in Thomson-Houston Electric Co. 
V. Kelsey Electric Railway Specialty Co., 75 Fed. 1005, 22 C. C. A. 1, 
by the Circuit Court of Appeals for the Second Circuit, modifying the 
second décision above mentioned so as to make the injunction less 
sweeping, but without discussing the validity of the patent. 

Sixth décision, November 14, 1896, in Thomson-Houston Electric 
Co. V. Union Railway Co., 78 Fed. 365, by the Circuit Court, Southern 
District of New York, widening the scope of the preliminary injunction 
granted by the third décision above mentioned. 

Seventh décision, January 14, 1897, in Thomson-Houston Electric 
Co. V. Johnson Co., 78 Fed. 361, by the Circuit Court, Western Dis- 
trict of Pennsylvania, granting preliminary injunction on the strength 
of the adjudication by the first décision above mentioned. 

Eighth décision, May 17, 1897, in Thomson-Houston Electric Co. 
V. Ohio Brass Co., 80 Fed. 713, 730, 26 C. C. A. 107, by the Circuit 
Court of Appeals for the Sixth Circuit, affirming the order for pre- 
liminary injunction granted by the fourth décision above mentioned. 
The court, however, refrained from expressing any opinion as to the 
validity of patent No. 495,443, saying: 

"We are unwillihg, upon an appeal from a preliminary Injunction heard upon 
affidavlts, and without a full review of the art, and without a fuUer argu- 
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ment and doser ct^sîderatloa, 6f the clalins aiid.;Speelfleation"s, to décide tàe 
question mooted. * * ' * The second patent (Na, 4:95,443) wa*? sixstained as 
valjd, aftera full hearing on tiie. meritss, before' so ëo6d ànd experienced , a ' 
patent judèe . as .Tudge Townsend, 6f Oonnecticut {cîiting the flrst décision 
above]. Tîiis certàinl^ justified the- court below^ in assiiming the validity of 
the patent on a motion for preliminary injunetion. It is well settjed that, 
on appeals like thig, this court will oi'dinarily loolc into the case merely to see . 
whether the discrétion of the court below in issuing or withholding the order of 
preliminary iiijunc:tion has been abnsed, and that only in exceptional cases, 
in which a controlling question of law may be as fUlly and fairly considered as 
upon final hearing, and the court has no doubt upbn It, will it flnally dis- 
pose of the injupction and the case on a hearing like thîs. Questions on ap- 
peals of this character are ordinarily to Be treated In thls court from the 
standpoint from which they were. viewed by the Circuit. Court, and the dé- 
cision on the merits by a Circuit Court of another circuit sustalning the patent 
is therefore usually bf controlling weight hère, as it should be In the court 
below." 

Ninth décision, July.21, 1897, in Thomson-Houston. Electric Co. v. 
lioosiek Railway Co., 83 Fed. 461, S7 C. C. A. 419, by the Circuit 
Court of Appeals for the Second Circuit, reversing an order for pre- 
liminary injunction by the Circuit Court of the Northern District 
of New York, and holding that claims 6, 7, 8, 13, and 16 of patent No. 
495,443 were for the same inA^ention described in patent No. 4M,695, 
issued on the divisional application above mentioned, and that for 
that reason those claims were void. In considering the rule of practice 
on appeals from orders for preliminary injunctions, it was said: 

"The preliminary question arises whether npon this appeal the court should 
undertalîe to examine, and in a sensé to review, collaterally, the décision in the 
Connectieut cause [the flrst décision above mentioned], or should confine it- 
self to the inquiry whether, from the standpoint of the court below, the order 
was properly granted. We had occasion to consider this question in American 
Paper Pail & Box Co. v. National Foldinpr Box & Paper Go., 51 Fed. 229, 2 
C. C. A. 165. and adhère to the views wliieh were then expressed. We said: 
'While the Circuit Court, upon a motion for injunction, might deem itself con- 
strained, contrary to its own judgment, to adopt the rulings of another Cir- 
CTiit Court upon questions of law made at final hearing, this court la at 
liberty to réexamine such rulings. dispose of the questions of law conformably 
to its own convictions, and accord to the former adjudication such weight as, 
in its own judgment, it was entitled to upon the motion.' The former adjudi- 
cation was entitled to great w(!igbt upon the application for the preliminary 
Injunction, and justified, although it did not neeessarily control, the dé- 
cision. If it had been founded upon évidence not before the coxirt upon the 
application for the injunction, or not so fully before it. it could not hâve been 
intelligently considered by that court, and there would hâve been no record 
hère upon which it could be re-examined. But the question whether two 
patents are for the same invention is a question which is to be determined by 
a comparison of the documents thettiselves. There ijiay be cases in which it 
is necessary to resort to extrinsic évidence to- ascertain the meaning and the 
true construction of the docximents. Tho présent was not such a case. Tho 
patents are unambiguous. and even the file wrappers, which are in the record, 
are of little value as extrinsic évidence." 

The court then proceeded to compare patents Nos. 424,695 and 
495,443, and concluded, as already stated, that claims 6, 7, 8, 13, and 
16 of the later patent were covered by the former patent, and, con- 
sequently, that they were void. 

, Tenth décision, August 5, 1897, in Thomson-Houston Electric Co. 
v. Jeffrey Manufacturing Co., 144 Eed. IgO, by the Circuit Court, 
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Southern District of Ohio, refusitig a preliminary injunction because 
of the ninth décision above mentioned. 

Eleventh décision, September 31, 1897, in Johnson Co. v. Thomson- 
Houston Electric Co., 84 Fed. 16, 27 C. C. A. 681, by the Circuit Court 
of Appeals for the Third Circuit, reversing, on consent of parties, the 
preHminary injunction grarlted by the seventh décision above men- 
tioned because of the ninth décision. 

Twelfth décision, February 7, 1898, in Thomson-Houston Electric 
Co. V. Union Railway Co.j 84 Fed. 888, by the Circuit Court, Southern 
District of New York, graiiting a preliminary injunction on daims 2 
and 4 of patent No. 495,443. 

Thirteenth décision, April 7, 1898, in Thomson-Houston Electric 
Co. V. Union Railway Co., 86 Fed. 636, 30 C. C. A. 313, by the Circuit 
Court of Appeals for the Second Circuit ; reversing the twelfth décision, 
and holding claims 2 and 4 to be void for the same reason that claims 
6, 7, 8, 12, and 16 had been held yoid in the ninth décision. 

Fourteenth décision, July 6, 1898, in Thomson-Houston Electric Co. 
V. Mahar, 113 Fed. 534, by the Circuit Court, Southern District of New 
York, dismissing bill of complaint on final hearing on the ground that 
claims 3, 4, 6, 7, 8, 12, ana 16 had ail been held invalid by the ninth 
and thirteenth décisions. 

Fifteenth décision, March 15, 1900, in Thomson-Houston Electric 
Co. V. Jeffrey Mfg. Co., 101 Fed. 121, 41 C. C. A. 247, by the Circuit 
Court of Appeals for the Sixth Circuit, affirming the final decree of 
the Circuit Court of the Southern District of Ohio, which dismissed 
the bill of complaint, and holding that claims 2, 4, 8, 12, and 16 of 
patent No. 495,443 were invalid, because covered by patent No. 424,- 
696. This décision was evidently in the same case as was the tenth 
décision, where a preliminary injunction was denied August 5, 1897, 
because of the ninth décision. 

The complainant's next step was to prépare a pétition to the Com- 
missioner of Patents praying for leave to surrender its patent No. 
495,443, and for a reissue. This was on July 31, 1900. On September 
28, 1900, the pétition was filed with the Commissioner, accompanied by 
a spécification and the affidavit of Mr. C. A. Coffin, président of the 
complainant company, on which papers the reissued patent No. 11,872 
was granted November 13, 1900. The litigation concerning the re- 
issued patent has been as follows: 

Sixteenth décision, August 12, 1903, in Thomson-Houston Electric 
Co. V. Black River Traction Co., 124 Fed. 495, by the Circuit Court, 
Southern District of New York, holding, on final hearing, the re- 
issued patent to be void for the same reason that the original was held 
void ; that is, because it was covered by patent No. 424,695. The decree 
dismissed the bill of complaint. 

Scventeenth décision, January 23, 1905, in Thomson-Houston Elec- 
tric Co. v. Black River Traction Co., 135 Fed. 759, 68 C. C. A. 461, 
by the Circuit Court of Appeals for the Second Circuit, reversing the 
sixteenth décision, and holding the reissued patent valid. The court, 
however, said : 

"No question has been raised as to àny lâches upon the part of the com- 
plainant in obtaining the reissue." 
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Eighteenth décision, May 8, 1905, in Thomson-Houston Electric Co. 
V. International Trolley ControUer Co., 141 Fed. 128, by the Circuit 
Court, Western District of New York, granting a preliminary injunc- 
tion because of the adjudication by the seventeenth décision, and hold- 
ing, also, that the complainant, in view of the protracted litigation on 
patent No. 495,443, was not chargeable with lâches in applying for the 
reissued patent. 

Nineteenth décision, January 22, 1906, in the case now under con- 
sidération (Thomson-Houston Electric Co. v. Sterling-Meaker Co., 140 
Fed. 554), on an application for a preliminary injunction, in which 
this court held that, while on that application it would assume the 
reissued patent to be valid because of the seventeenth décision, and, 
because of the eighteenth décision, would also assume the absence 
of lâches on the part of the complainant, the preliminary injunction 
should be denied because of substantial doubt on the question of in- 
fringement. 

Twentieth décision, February 20, 1906, in Thomson-Houston Elec- 
tric Cp. V. HoUand, 143 Fed. 903, in which because of the adjudication 
by the seventeenth décision, a preliminary injunction was allowed. 

Twenty-first and last décision, November 30, 1906, in Milloy Elec- 
tric Co. V. Thomson-Houston Electric Co., 148 Fed. 843, rendered by 
the Circuit Court of Appeals for the Sixth Circuit. This was an appeal 
from an order granting a preliminary injunction. The opinion deals 
directly with the question of lâches. After referring to the décision in 
the Hoosick Railway Company's Case (ninth décision), the court says : 

"In the litigation which prece<lecl tliat (lecision, conimencing as early as 
189.J, the attention of the patentée was directly challenged to the specifica- 
tioris of the patent and they were elaborately canvassed. If any error had 
been committed in the languago eniployed or in claiming more than was new, 
it was as disooverable then as it ever became, unless. indeed, a patentée has the 
right to await the resuit which the courts may reach after prolouged litigation 
and examination of the subject. If he has such a right, notwithstanding he 
linows the gronnds on whieli the error is prcdieated, it is pertinent to inquire 
how long and to what numher of courts he can continue to submit the ques- 
tion for judicial détermination. Ilere the patentée held its ground and in- 
sisted upon the patent as it stood. It carried its case to the highest court that 
it oould without a certiorari to the Suprême Court, which it did not prosecute. 
This was more than three years before the application for reissue was flled. 
Instead of then applying for a reissue, it took its chances in another oo-ordi- 
nate .iurisdiction, and. failhig there, resorted to the proceeding for re-issuing 
the patent. The patent of 1890, Xo 424 09.^. had heen held valid in respect to the 
Invention covered by claims 2 and 4 of the patent of 1893 Hut the appellee 
chose to take its chances of prolonging its monopoly by eontinuing its effort 
to estabMsb the later patent, which the court had held to be invalid. AVo 
cannot think that a patentée may thus experiment with his patent. On the 
contrary, we think that, when the gronnds are disnlosed for thinking there 
may be an error or mistake. he is bound in duty to the public to correct it by 
obtaining a reissue or to adhère to his original patent; and, if he déclines to 
correct it, he should be deemed to be standing upon it as the nieasure of his 
right. A différent doctrine would go far to defeat the obiect of the rule which 
requires the patentée to define his invention with such distinctness that other 
inventors, and the public as well, may know its soope and limitations." 

This history shows that the complainant, with a décision rendered 
by the Circuit Court of Appeals for the vSecond Circuit in the Hoosick 
Railway Company's Case, on July SI, 1897, holding claims 6, 7, 8, 12, 
150 F.— 38 
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and 16 to be void ; wîtli its application' foir a preliminaiy înjunction in 
the' Jeffrey Manufacturing Compahy's Case feteed on August 5, 
1897; assehting to a' reversai of the order for prelJrninary injimction 
in the Johnson Company's Case on September SI, ■189T.J with a reversai 
oî the order for preliminary injunction in the liJnion Railway Com- 
pany's Case on April 7, 1898 ; with its bill disniissed in thé Mahar Case 
on july 6, 1898, on a sweeping opinion that claims 2, 4, 6, 7, 8, 12, 
and 16 were ail invalid; and with ail of thèse décisions resting on the 
adjudication that patent No. 495,443 was anticipated by its own patent 
No. 424,695 — still asserted such adjudication to be erroneous, clung 
fast to the later patent, contended for its validity, and prosecuted to the 
highest court of another circuit the Jeffrey Manufacturing Company's 
Case, in which, on March 15, 1900, nearly three years after a pre-' 
liminary injunction in that case had been denied, it again met over- 
whelming defeat. 

It is not intended to intimate that the complainant violated any rule 
of law or of propriety in its continued litigation to save its patent 
No. 495,443. But a fair question is : Did it not, by its protracted litiga- 
tion concerning that patent after it had been adjudged invalid by the 
Circuit Court of Appeals of the Second Circuit, impliedly abandon 
any right to a reissue that it might hâve had by promptly filing, after 
adjudication of invalidity, an application for a reissue? Do not thèse 
facts show that the complainant chose to stand on the asserted validity 
of its former patent? And, having taken that stand, can it prevail with 
its présent plea that it delayed applying for a reissue for more than 
three years because during ail that time it believed the adjudication of 
the highest court in one of our nine circuits to be erroneous and hoped 
to secure a favorable décision in the highest court of another circuit? 
May a patentée prosecute appeals to the Circuit Court of Appeals in one 
circuit after another, and, after having been defeated in ail of them, then 
file his application for a reissue? Section 491G of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3393] provides that: 

"Wlieiiever any patent is inoperative or invalid, by reason of a defective or 
insiifficient spécification, or by reason of the patentée claiming as his own In- 
vention or disoovery more than he had a right to claim as new, if the error 
bas arisen by inadvertenee, accident, or mistake, and without any fraudu- 
lent or deceptive intention, the Commissioner shall, on the surrender of such 
patent and the payment of the duty required by law, cause a new patent for 
the sanie invention, and in accordance with the correct spécification, to be is- 
sued to the patentée * • • for the unexpired part of the term of the orig- 
inal patent." 

Patent No. 495,443 was held invalid because its allowance was a case 
of double patenting. The invalid patent and the one anticipating it 
were both owned by the complainant, and, indeed, originated in one 
application. The infirmity of the second patent was disclosed by com- 
paring it with the former patent. The persistent course of the com- 
plainant in asserting, in the varions causes argued and decided after 
July 21, 1897, that its later patent was valid, is inconsistent with the 
facts on which section 4916 authorizes a reissue. In ail those three 
years of litigation the complainant by its conduct was saying that no 
error in its patent No. 495,443 had arisen by any "inadvertenee, ac- 
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cîdënt, or mistake" on its part, and that the error was solely that of 
the Circuit Court of Appeals for ,'the Second Circuit. Indeed, in his 
affidavit annexed to the pétition for ,the reissue, Mr. Coffin, after giving 
a history of the Htigation concerning patent No; 495,443, says : 

"Until the renderiïig of the said décisions of the Circuit Court of Appoals 
for the Second Circuit, in the suits against the Union Eailway Company and 
agalnst tlie Hoosick Rallway Company, your petitioner, Ïhomson-Houston 
Electric Company, was satlsfied that the subject-matters of letters patent Nos. 
424,695 and 4&5,443 were distinct and separate; but, in order that the ques- 
tion of identity of the subject-matters of the claims of the two letters patent 
aforesaid should be determined upon final heariiig after full proofs, your pe- 
titioner caused testimony to be taken, in a suit brought by it against the Jef- 
frey Manufacturing Company in the United States Circuit Court for the 
Southern District of Ohio, and brought the said cause on for final hearing, 
on pleadings and proofs, before his honor, Judge Thompson, wlio handed dowu 
an opinion dismissing the bill of complaint in said cause, and from tlie de- 
cree entered on said décision your petitioner appealed to the United States 
Circuit Court of Appeals for the Slxth Clreult. ' 

Hé also says that: 

"As matter of fact, in the Circuit Court of the United States for the District 
of Connectîcut, in the suit of Thomson-IIouston Electric Company v. Winches- 
ter Avenue Railroad Company et al., the défendants contended that the broad- 
est form of the invention of Charles J. Van Depoele, patented in said letters 
patent No. 495,443, was inseparably involved in prier letters patent to the 
aame inventer, among them belng the letters patent No. 424, G95 aforesaid." 

The président of the complainant company thus admits that the 
particular infirmity of the later patent, on which it was finally adjudged 
invalid, was the sùbject of contention in the very first case of alleged in- 
fringement instituted by the complainant, and that after adjudication of 
invàlidity by the highest court of one circuit it prepared another case 
in another circuit and prosecuted it to the highest court of that circuit. 
He says that the object of tire latter prosecution was to get an ad- 
judication on a final hearing and on an appeal from a final decree. 
If that were the sole object, why did not the complainant take an appeal 
from the sweeping final decree dismissing the bill in the Mahar Case, 
which must hâve been ready for appeal long before the Jeffrey 
Manufacturing Company's Case? I can conceive of no reason, except 
that an appeal in the Mahar Case (fourteenth décision) would bave 
gone to the same high court that had already, on appeals from inter- 
locutory orders granting preliminary injunctions, twice adjudged (ninth 
and thirteenth décisions) certain claims of its patent to be void, while 
an appeal in the Jeffrey Manufacturing Company's Case (fifteenth 
décision) would hâve gone to a court that had affirmed (eighth dé- 
cision) an interlocutory order for a preliminary injunction. 

Furthermore, Mr. Coffin, in his aiîidavit above referred to, after 
mentioning certain interférence proceedings in the Patent Office while 
the application for patent No. 495,443 was pending there, says : 

"During the pendency of the several interférences hereinbefore cited, and In 
order to meet the requirements of the Patent Office in the several interfér- 
ence proceedings, and in order to protect the rights of the said Charles J. Van 
Depoele In the inventions declared by the Patent Office (at the request of persons 
other than Charles J. Van Depoele, or those acting for him or on his behalf) to 
be at issue in the said several interférences, the said Charles J. Van Depoele, 
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or those aetiiig for hiin or on his behalf, were required to amend tlie spécifi- 
cation and claims of the application, sériai No. 230,649 (which resulted in 
tlie grant of the letters patent No. 495,443), to tlie end tliat the claims of the 
said application, sériai No. 230,649, should not ouly be distinct and separate 
from the claims of the subsidiary application, sériai No. 288,759 (which re- 
sulted in the grant of the letters patent No. 424,695), but should also cover and 
include the issues involved in the several interférences ; that, at the conclu- 
sion of the interférence proceedings in which the divisional application, sériai 
No. 288,759, was involved, and betore the grant of the letters patent No. 424,- 
695, the solicitor for Charles ,1. Van Depoele instructed the Patent Office to 
erase from the spécification of the patent application No. 230,649 certain al- 
lowed claims which formed part of the divisional apijlication, but that the 
Patent Offlce neglected to do so." 

What claims were thus directed to be erased Mr. Coffin does not say. 
They may hâve been some or ail of the claims subsequently held to hâve 
been covered by patent No. 434,695. The patentée knew, or was 
bound to know, within a short time after receiving patent No. 495,443, 
that the claims which his solicitor had instructed the Patent Oiïîce to 
erase, because they formed a part of patent No. 424,695, had been re- 
tained in patent No. 495,443. He therefore knew, or was bound to 
know, that a question existed as to whether a portion of his claims 
were not void for double patenting. If the claims which the patentee's 
solicitor instructed the Patent Office to erase, and which that office for 
some unexplained reason failed to erase, were whoUy or in part the 
claims that were subsequently adjudicated to be invalid because of 
double patenting, the application for a reissue, after years of struggle 
in the courts to save what had thus been directed to be erased, certaiur 
ly should hâve been refused. The failure of the proofs now before the 
court to show what claims of patent No. 495,443 were ordered to be 
erased does not help the complainant. If they were not the claims sub- 
sequently held to be void, the complainant should hâve shown that 
fact. As the proofs now stand, they seem to show that the patentée 
iiad good reason to doubt the validity of his patent as to some of its 
claims from the date of its issue, and the affidavit of Mr. Coffin shows 
that he, the complainant's président, has had knowledge of the facts on 
which that doubt must hâve existed. With knowledge of thèse facts, 
the complainant has continued its litigation. In Wollensak v. Sargent, 
151 U. S. 221, 14 Sup. et. 291, 38 L. Ed. 137, it is said that a patentée 
cannot retain his riglit to correct a mistake in his patent while he 
spéculâtes on the chances of including omitted claims in a reissue of 
another patent. ' With equal propriety it may be said, I think, that a 
patentée cannot retain his right to a reissue of a particular patent while 
he spéculâtes on the chances of saving that patent in its original form 
by long and costly suits hi SUndry courts. This was the view taken by 
the Circuit Court of Appeals for the Sixth Circuit in the Milloy Elec- 
tric Company's Case ; and, although the complainant's counsel contend 
that the décision in that case is erroiieous, it commends itself to my 
judgment, and I think I ought to follow it. 

The bill of complaint will be dismissëd, with costs. ' 
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DB UONQ HOOK & ETE CO. v. FRANCIS HOOK & EYE & FASTENER 00. 

(Circuit Court, W. D. New York. October 6, 1006.) 

No. 202. 

Patents— Infrtnoement—Hook and Eté Package. 

The Richardson patent, No. 670,824, for a hook and eye package, In 
View of tlie limitation placed thereon by the Patent Office and acquiesced 
In by the patentée, is of narrow scope, and restricted to the précise method 
shown of securing to a card carrier, in eonibinntion with a row of hoolîs 
and eyes spcured to said card by two rows of thread stitching. a séries of 
invisible eyes by one of said rows of thread stitching ; liie opération of 
securing tUe same belng one with that of securiug the Looks and loop 
eyes. As so oonstrued, held not Infringed.' 

In Equity. On final hearing. 

William C. Strawbridge, for complainant. 
Macomber & Ellis, for défendant. 

HAZEL, District Judge. The bill charges infrîngement of letters 
patent No. 676,824, dated June 18, 1901, issued to Thomas De Q. 
Richardson, for hook and eye package, which patent is now owned by 
complainant. The patent relates to mounting invisible eyes on a car- 
rier card associated with hooks and what are known as loop eyes. The 
spécification and claims describe two rows of hooks and eyes thread- 
stitched to a card carrier and so-called invisible eyes also sewed or 
stitched thereto ; the latter being secured to the card by one of the 
rows of stitching by which the hooks and loop eyes are secured. It is 
substantially stated in the spécification that the manner of attaching the 
hooks and eyes and invisible eyes to the carrier is accomplished by 
"one and the same sewing opération." The stitching opération by 
which the hooks and loop eyes are secured to the card carrier is also 
apparently effective to secure thereto the invisible eyes. The principal 
object of the patentée was to supply to the trade a card bearing not 
onîy the hooks and loop eyes, but in addition thereto the invisible eyes, 
without enlargement of the card or the necessity of material altération 
in the machines used in mounting the hooks and loop eyes. The paten- 
tée says: 

"I prefer to seciire the hoolîs and eyes by thread to the card by passing 
thread through the card and tlirougli the thread-enjr.Tging bends of the hooks 
and eyes. It Is manifest, liowever, that the engjigeiiieiit of the thread with 
the hooks or eyes by passing directiy through the thread-engaging bends of 
the same Is not essential." 

It is further stated in the spécification that, as a resuit of the spécifie 
arrangement of mounting the articles upon the card — 

"The opération of securing the invisible eyes upon the face of the card is one 
with the opération of securing the ordinary hooks and loop eyes upon the 
card, whereby a mininium of time and labor in tlie formation of the package 
Is secured." 

And also : 

"Any preférred and suitable form of stitches may be employed to secure 
the thi'ead-engaging bends of the sets of hooks and loop eyes and the thread- 

1 See note at end of case. 
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engagîng bends of the Invisible eyes to the card, and the opération may, of 
course, beperformed by hand or by maebine.'' 

It will be noted^ despite the déclaration , in the spécification, that 
îhreading the bends of the hooks and eyes was not essential; that the 
principal achievement was the spécifie arrangement by which one and 
the same stitching opération secured the hooks and loop eyes -and the 
invisible eyes'upon a card. No other or différent attaching means are 
suggested in the patent. Claim 1, which is involved, reads as follows: 

"(1) A commercial pacljage of hoolis and eyes comprising a carrier card and 
a row of hooks and loop eyes, two rows of thread stitching which secures said 
hooks and eyes to the card, and a séries of invisible eyes secured to the 
card by one of said rows of thread stitching, substantiaily as set forth." 

The défenses are want of novelty and noninfringement. There is 
considérable question as to the validity of the patent, but whatever 
doubt thereof existed in the mind of the commissioner of patents has 
been resolved in favor of the patentée. It is not thought necessary to 
disturb this conclusion, as this court likewise considers the novelty of 
the patent in grave doubt. Notvyithstanding the broad language of 
the spécification, the Richardson patent is exceedingly limited and 
concededly belongs to a narrow art. The claims contained in the origi- 
nal application for a patent covered broadly the method of stitching in- 
visible eyes upon the card in connection with two rows of hooks and 
loop ej'es. The Patent Office rejected the broad claims, on the ground 
that, in view of the prior art, there was no novelty in the claimed in- 
vention, citing, as anticipatory, the patent to Kirkham, No. 7,526, of 
July 30, 1850. Upon appeal the patent in suit was granted ; claira 1 
being limited to a "séries of invisible eyes secured to the card by one of 
the rows of thread stitching, substantiaily as set forth." The patentée 
acquiesced in such limitation and amended the claim to conform there- 
to. Therefore the scope of claim 1 cannot be enlarged, or even given 
a construction of such liberality as to include the defendant's method 
of attachment, as shown by the proofs. The file wrapper in évidence 
shows that the patent would not hâve been granted had the patenteçi 
persisted on claims broader than those finally accepted by him. The 
spécification nowhere suggests the defendant's method of attachment^ 
and in thèse circumstances the rule announced in Haines v. McLaugh- 
lin, 135 U. S. 584, 10 Sup. Gt. 876, 34 L. Ed. 390, is thought to apply. 
It is there stated: 

"A claim limited by the Patent Office and acquiesced in by the patentée- 
should not be enlarged by construction beyond the fair Interprétation of It» 
terms." 

I am of the opinion that the claim must be limited to the précise 
method of securing to a card carrier, in combination with a row of 
hooks and eyes, secured to said card by two rows of thread stitching, a 
séries of invisible eyes by one of said rows of thread stitching; the 
opération of securing the same being one with that of securing the 
hooks and loop eyes. 

Does the défendant infringe the patent in suit? On first inspection 
defendant's arrangement of the invisible eyes upon its card carrier im- 
presses one as being a clever imitation of complainant's method of at- 
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tachment. The proofs^ however, indicate a digèrent process of manu- 
facture. By compl^inant's process the hooks' and eyes, together with 
the invisible eyes, are preferably stitched upon the card by a common 
thread which passes thrpugh one of the engaging bends of the invisible 
eye and the engaging bend of the adjacent loop eye. In defendant's 
opération the hooks and loop eyes are first stitched upon the card in 
the manner shown in the patent to Kirkham, and afterwards, and by a 
second opération, the invisible eyes are attached by forcing a bend 
thereof under the thread loops and between the bends of the loop eyes. 
In other words, in the defendant's arrangement, the invisible eyes are 
not stitched underneath the thread stitching by which the hooks and 
eyes upon complainant's cards are secured, but they are inserted be- 
tween the loop of thread which serves to retain in place the row of 
loop eyes. 

Complainant contends that, even if the claim is restricted in its scope 
to the spécifie method of attachment described in the spécification, the 
défendant nevertheless infringes, inasmuch as it secures the invisible 
eyes upon the card by a process of stitching or by inserting or pressing 
them under the stitching between the arms of the loop eyes at the same 
time that the hooks and loop eyes are stitched to the card. This con- 
tention, however, is not sustained by the évidence. If I were convinced 
that défendant secured or attached the invisible eyes to the cards by the 
identical opération that secured the loop eyes thereto, I would not hesi- 
tate to hold such method an évasion of the complainant's spécifie meth- 
od of mounting its invisible eyes. Upon this point, the witness Francis, 
for the complainant, substantially testifies that the invisible eyes arc 
"pushed under the threads where they are held by the two arms of 
the loop eye in an upright position." The witness James, an employé 
of défendant, when asked regarding its manner of attaching the in- 
visible eyes upon the cards, testified that the défendant had been "sevi'- 
ing them that way for at least two or three years, putting them on, 
attaching them that way." No further évidence was given on the sub- 
ject, and none is foimd in the record except the Francis patent. No. 
716,698, dated December 3, 1903. There is some indefiniteness regard- 
ing defendant's method of attachment of the invisible eyes, but it is 
not established by the proofs that they were sewed or secured to the 
card carrier by the same opération which secured the hooks and loop 
eyes thereto. On the contrary, the évidence indicates that the invisible 
eyes were not attached until after the hooks and loop eyes were stitched 
to the card. 

The défendant contends that the cards manufactured by it are cov- 
ered by the patent to Francis, which shows that the invisible eyes are 
forced between the two loops of the loop eyes and under the loop of 
stitching holding said eyes, forming a sort of spring-lock arrangement. 
Whether this is the method practiced by the défendant is not absolutely 
clear. Certainly the practicability of a so-called spring-lock engage- 
ment of the loop eye would seem to be involved in doubt, but this sug- 
gestion, in view of the testimony showing- that défendant pushes or 
presses, the invisible eye under the stitching between the arms of the 
loop eyes after the hooks and loop eyes hâve been stitched to the 
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card, îs not material. The burden rests upon the complainant to es- 
tablish infringement of its spécifie method of carding the additional 
eyes. That there has been such infrmgement by a process of stitching, 
or that the hooks and eyes, together with the additional eyes, were at- 
tached to the card by one and the same opération, is not shown, and 
therefore, in my judgment, the principle of the patent in suit has not 
been appropriated by the défendant. 
The bill is disinissed, with costs. 

NOTR 
Iiiniitation of Claiius. 

[a] (U. S. 1004) Tlie claim of tUe Cramer patent, No. 271,426, for the use in 
conibination of a vertical double brace and a sewins mactiine treadle provideil 
witli truunious fltted to oscillate in such brace on tteariiigs therein, "substan- 
tially as specifled," must'be deeoied to cover only éléments in conibination 
having substantially the form and eonstrueted substantially as described ia 
tlie final spécifications and shown in the accompanying drawing, wliere the 
Patent Office, after twiee refusing to allow tho patent because of certain prior 
patents, evidently was led to take favorable action because of the peculiar 
form of the described bearing when situated in a vertical cross brace, such as 
was sliown in the drawing, with the described accessories. Judgment (1901) 
109 Fed. 652, 48 C. C. A. 588, reversed.— Singer Mfg. Co. v. Cramer, 24 Sup. Ct. 
291, 102 U. S. 265, 48 L. IM. 437. 

[b] (U. S. 1904) ïhe devising of nieans for utilizing a vertical double or 
cross brace cast in one i)iece as a suioport for a sewing machine treadle can- 
not be deemed to hâve involved such an exercise of the inventive faculty 
as to make the Cramer patent. No. 271,420, for a new and improved sewing 
machine treadle a primary one, and entitle the patentée to a libéral construc- 
tion of his claim, where, at the time of his alleged invention, a vertical cross 
brace and a lower cross brace or tie rod were eommon adjuncts of sewing ma- 
chines, and it was customary to support the lower cross rod or brace in the 
web of the legs of sewing machines, and to utilize the legs as bearings, and 
the employment of solid castings as bearings or su;)ports for oscillating sliafts 
where a flxed alignment was essential was a well-known luethod of machine 
construction. Judgment (1901) 109 Fed. 052, 48 0. C. A. 588, reversed.— 
Singer Mfg. Co. y. Cramer, 24 Sup. Ct. 291, 192 U. S. 265, 48 L. Ed. 4S7. 

fc] (U. S. 1903) Features of construction which the spécifications of a pat- 
ent recommend or describe as préférable do not thereby become essential parts 
of the patent or limitations of the claims. — Smeeth v. Perkins & Co., 125 Fed. 
285, 00 G. O. A. 199. 

[d] (U. S. 1003) The rule applied that the fact that the machine of a patent 
Is capable of a method of use not referred to nor indicated in the patent can- 
not be availed of to affect the construction of the claims. Decree (C. C.) 123 
Fed. 470, afflrmed. — United States Peg-Wood, Shank & Leather Board Co. v. 
B. F. Sturtevant Co., 125 Fed. 378, 60 C. C. A. 244. 

[e] (U. S. 1903) In the construction of a generic process patent, every phe- 
nomenon observed during opération and every minute détail described in illus- 
tra ting the process in the spécification is not to be read into the claims as a 
limitation, to avoid a charge of iufringement. Decree (C. C. 1901) 111 F. 742. 
modiflod. — Electric Smelting & Aluminum Co. v. Pittsburg Réduction Co., 125 
Fed. 926, 60 C. C. A. 636. 

[f] (U. S. 1903) The claims of tho Bradley patent, No. 468,148, for a process 
for the réduction of aluminium, in wlùch the same electric current is used to 
fuse and electrolyze the ore, are not limited to a process in which a current 
of twice the ordinaiy strength is used, by the statement in the spécification, 
in describing a particular case illustrating the process, that a current about 
twiee as stroug was employed as was used when the fusion was produced by 
external beat ; nor is infringement avoided where the increased efCectiveness 
of the current is obtained by reducing the résistance, iustead of increasing the 
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strength of the current. Decree (C. C. 1901) 111 F. 742. niodifled.— Electric 
Smeltlng & Alumiuum Co. v. Pittsburg Réduction Co., 125 Fed. 920, 60 C. C. 
A. 636. 

[g] (U. S. 1903) The words "to opéra te substantially ns described," at tlie 
end of a claim, do not import into tlie claiiu éléments described in tlie spéci- 
fication, but not mentioned in the claim, for tbe purpose of eitbcr extending or 
limiting It. — General Electric Co. v. International S|)ecialty Co. (C. C. A.) 126 
Ped. 755. 

[gg] (U. S. 1903) The daims of a patent are not narrowed b.v statements 
made on an argument by counsel before the Patent Office to obtaiu a recon- 
sideration after the application has been rejected. where no changes are made 
in the claims. Decree (C. C. 1901) 110 Fed. 217, reversed.- — Bover v. Keller 
Tool Co. (C. C. A.) 127 Fed. 130. 

[h] (U. S. 1903) The range of équivalents covered by a patent for nia- 
chinery corresponds with the (iliaracter of the invention, and închules ail fornis 
which embod.y the substance of tlie invention, and by like mechanical c-o-opera- 
tion effects substantially the same resuit. Decree, Dowagiac iNIfg. Co, v. Bren- 
nan (C. C. 1902) 118 Fed. 143, reversed.— Dow agiac Mfg. Co. v. Brennan & Co. 
(C. C. A.) 127 Fed. 143. 

[hhl (U. S. 1904) The Haie patent, Xo. G34,.-)rj0. having for its essential and 
patentable feature a sterilizing chamber, consisting of tlie i]j)per part of the 
ijoiier, above the water. into which air is aduiitted and carried atross the sur- 
face of tlie water, through the steani, to a passage opposite the inlet, through 
which it passes, mixed with the steam, to the condenser, and such feature of 
construction having been speciall,y described in tlio amended spécification and 
iusisted on as giving uovelty to the conibination, the other éléments of which 
were old, canuot be disregarded, but imiioscs a limitation on the claiius of 
the patent, which are not infringcd by a still which is withoiit such chamber. — 
Haie v. World Jlfg. Co., 127 Fed. 064, 62 C. C. A. .506. 

[i] (U. S. 1904) An élément of a conibination, although not deflnitely de- 
scribed in the claims, except b.v référence to the spécification liy the words 
"substantially as described" at the end of each claim, may be read into the 
claims, where it is fiilly described in tlie specitication, and is essential to tlic 
opération of the machine. — Sanders v. Hancock, ]28 Fed. 424, CK C. C. A. 1(;(>. 

[ii] (U. S. 10O4) If the construction of a patentée elïecits the desired results. 
and they are bénéficiai, he does not lose the beneflt of bis invention because lie 
mav not bave correctly uiiderstood the princiiiies of ils oiiei'ation. — Cleveland 
Foundry Co. v. Détroit Vapor Stove Co. (C. C. A.) 131 Fed. 85:',. 

[.1] (U.S. 1904) An inveutor may so amend bis spécification as to include 
therein ail the advantages withiu the scope of bis invention, where bis amend- 
meut is filed before other inventors bave entered the fleld. wliose rights might 
be pre.iudiced, and the original drawings aud spécification sutliciently show 
and suggest the claims flnally made. Decree (C. (.'. ]9()3) ]24 Fed. 704, af- 
firmed. — Kirchberger v. American Acétylène Burner Co. (C. C. A.) 128 Fed. 
.590, rehearing denied 132 Fed. 911. 

[.1.11 (U. S. 1904) Where the original spécification for a patent sufflciently 
disclosed the nature of the invention claimcd, and sufflciently suggested the 
process involved therein, it is iiermissible to amend so as to include claim.s 
covering the process, as well as the mechanical structure. Decree (C. C. 1903) 
124 Fed. 764, affirmed. — Kirchberger v. American Acétylène Bunier Co. (C. 
C. A.) 128 Fed. 599, rehearing denied 132 Fed. 011. 

[k] (U. S. 1904) The Adains patent. .Xo. 24,01.5, for "a tube or cylinder cast 
out of cojiper, aud free from blowholes and other similar defects, when pro- 
duced as herein stated," covered a product onl.y, and not the process, and was 
vold for auticiiiation, it being sliown that other processes previously in use al- 
so produced sound copper tubes, although not so large a percentage as that 
described in the patent. Decree (C. C. 1903) 124 Fed. 782, aftirmed. — American 
Tube Works v. Bridgewater Iron Co., 132 Fed. 10, 0.5 C. C. A. 636. 

[kk] (U. S. 1904) The word "rotary," used in a claim of a patent to de- 
scribe an élément of a conibination, does not necessarily imply a continuons 
rotation of the part, so as to mnke it necessary to limit the claim by readiug 
into it as an additional élément mechanism for such rotation, but is properly 
descriptive if the part is capable of being rotated by hand or otherwise.— - 
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King Philip Mills y. Kip-Armstroftg :Co. (C. C. A.) 132 Ped. &75,- • revers ing. Eip- 
Armstrong "Co. T. King riiilip Mills (C. C.) 130:F.ed. 28. • • .■ 

[I] (U. S. 1904) If validity is givoii to a patent oiUy by an improvement of a 
nari'ow character, just sufticieut to cross tlie liue whieto idivides mecliauifial 
improveihent froui patentable invention, tlie inventer will be.proteeted only as 
to such improvement as is speciflcally described, and is but little aided by the 
doctrine of "équivalents," vvliich torui bas a variable nicaniug and is uieasurert 
by the character of tlie invention. — Iticli v. Baldwiu, Tntbill & Bolton, l^o Fed. 
920, 66 C. C. A. 464. , 

[II] (U. S. 1904) Wbile a doubtful or ambiguous description in the spécifi- 
cation ot" a patent niay be aided and made plain by the drawliig.s. tliey cannot 
snpply the entire absence of any written description of a l'eaturo of the in- 
vention. Decree (C. C.) 128 Fed. 58, reversed. — ^^'indic v. l'arks & Woolsou 
Macb. Co., 134 Fed. 381, 67 C. C. A. 363. 

[m] (U. S. 1900) ïhe spécification of a patent must be construed for the 
piuitose of ascertaining tlie inteirt of tlie parties v.-]i"n tlie wonls "snbstantial- 
ly as speeifled" are foiuid in the claim. for the claiiii is foniided on and ex- 
plained by the spécification, wlictlier tlicse words ii|i)i!'ar in it or iiot, and l'Gfer 
to the éléments and Djieration set foi'tli in the speeificaliou.^0. H. Jewell 
Filter Co. v. Jackson (C. C. A.) 140 l'ed. 340. 



In re NOVAK et al. 

(District Court, D. South Dalcota. Febniary 8, 1907.) 

Bankruptcy — KxKJiriJox to Paktnership — Soutu Dakota Sïatute. 

The provision of Code Civ. Proc. S. D. 1903. § ;>(i;;, that, "excopt those 
made absolute, tlic oxeniptioiis heroin provided for niust not be construed 
to appl.v to tlie following persoiis, naiiiely ; * * * (j-,) x partnership 
firiii can daim l)ut oiie exemption of S7nO in value • * * ont of the 
partnership property, and not a several exi-iiiption for each partner" — bas 
no force of itself to create an exemption in favor of a partnership; and. 
isince tbn "exemptions horein iirovided for" and spccified iu section 346 
are expressly limited to a debtor who is tlie bead of a faniily and a 
single person vsdio is not the head of a family, said subdivision 5 is wholly 
inoiierative and void, being merely a re-enactmont of an old statute orig- 
inally enactefl when the rigbt of exemption was given to ail debtors, 
and uiider said Code a bankrupt partnership is not entitled to daim an 
exemption. 

Tn Bankruptcy. On review of an order made by Henry A. Mtiller, 
Esq., référée in "bankruptcy, November 26, 190(), commanding the trus- 
tée in the above proceeding to .set aside to the copartnership of Novak 
& Koste] $7'50 as partnership exemption. 

Robert F. Riemer, in pro. per. 
Bâtes & Parhman, for bankrupts. 

CARLAND, District Judge. On the 2Gth day of November, 1906, 
Henry A. Millier, Esq., référée in bankruptcy, made an order in the 
above-entitled matter comnianding the trustée therein, Robert F. Riem- 
er, to set apart to the copartnership of Novak & Kostel $750 in money 
as a partnership exemption. The trustée, feeling aggrieved by said 
order, petitioned the référée to certify the qtiestion as to whetlier said 
Novak & Kostel were eatitlcd to a copartnership exemption to this court 
for review. Upon this jjctition the référée bas certified the question. 

In the view the court takes of the matter certified, it is not necessar/ 
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to consider the question as to whether the Législature of tlie state of 
South Dakota has the power to grant exemption rights to a partnership 
as a légal entity, in view of section 4 of article 21 of the state Constitu- 
tion. Whatever may be the power of the Législature in this regard, 
it has never exercised it. In the case of In re Lentz et al. (D. C.) 
97 Fed. 486, which was decided November .13, 1899, this court had 
occasion to pass upon the question as to whether a copartnership as 
a légal entity was entitled to an exemption under the laws of South 
Dakota as they then existed, and the conclusion was reached that no ex- 
emption existed. One of the grounds upon which the judgment of the 
court was based was that by chapter 86, p. 200, Sess. Laws 1890, ad- 
ditional exemptions were limited to a debtor who is the head of a family 
and to single persons not the head of a family, and that therefore there 
was no law granting to a copartnership an exemption. This court, in 
the décision referred to, used the following language : 

"The language quoted from sectioa 333, Code Civ. Proc, does not itself 
give a partnership firm exemption, but was simply meant to lirait the construc- 
tion that might be placed upon the word 'debtor' in section 324 before it was 
.amended. When section 324 was aniended, so as to bring it into harmony with 
the Constitution, and specifieally named the persons who should be entitled to 
the exemptions therein mentioned, the language quoted froni section 333 be- 
came whoUy meaiiingless, and of no force, and ineonsistent with section 324 as 
àmended. In my opinion, the exemptions allowed l)y the laws of South Da- 
kota ean be claimed only by the head of a family, or a single person not the 
;iiead of a family." 

No législation has been enacted by the Législature of the state of 
South Dakota since the décision in Re Lentz et al, except as follows: 
In 1903 what is known as the Revised Codes of South Dakota were 
passed, and became effective July Ist of that year. Section 363 of the 
Code of Civil Procédure of 1903 is as follows : 

"Except those made absolute. the exemptions liei'ein provided for must not 
be construed to apply to the following persons, naniely : (1) To a corporation 
for profit. (2) To a non- résident. (3) To a debtor who is in the aet of remov- 
ing with his family from the state; or (4) who has absconded, taking with 
liini his famil.y. (Ji) A partnership firm can elaira but one exemption of seven 
hundred and fifty dollars in value, or the alternative property, when so ap- 
plicable, instead thereof, ont of the partnership property, and not a several ex- 
emption for each partner." 

This section re-enacted section 333 of the old Code of Civil Pro- 
cédure, also known as section 5138 of the Compiled Laws of Dakota. 
The only change made in the section was in regard to the amount of 
the exemption in subdivision 5. By section 363 the amount of the ex- 
emption in subdivision 5 was changed from $1,500 to $750. The re- 
enactment of section 333 of the Code of Civil Procédure (Comp. Laws 
1887, § 5138) in the language found therein was a very careless pièce 
of législation. For instance, section 363 provides that, except as to 
those made absolute, the exemptions provided by section 346 of the 
Code of Civil Procédure of 1903 shall not be construed to apply to a 
corporation for profit. Why should the Législature deem it necessary 
to déclare that section 34G did not include a corporation for profit, when 
by the terms of the section referred to the exemptions therein granted 
lu-e limited to two classes of debtors, namely, a debtor who is the head 
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of a family and a single persôn who is not the head of a family? It is 
clear that section 3C3 was enacted with no intelligent appréciation of the 
law to which it refers. The language contained in section 363 when it 
was known as section 333 of the old Code of Civil Procédure, or as 
section 5138 of the Compiled Laws of Dakota of 1887, and prior to the 
enactment of chapter 86, p. 200, Sess. Laws 1890, performed in ail its 
parts some office, for the reason that exemptions were then given to 
debtors generally, and section 333, Code Civ. Proc. (Comp. Laws 1887, 
§ 6138), limited the opération of the word "debtor" ; but when, by chap- 
ter 86, p. 200, Sess. Laws 1890, and by section 346 of the Code of Civil 
Procédure of 1903, exemptions were limited to a debtor who was the 
head of a family and to single persons who were not the head of a 
family, ail of section 333, old Code of Civil Procédure (Comp. Laws 
1887, § 5138), became inoperative, except subdivisions 2, 3, and 4. As 
was said in the case of In re Lentz, supra, subdivision 5 simply limited 
the scope and effect of the word "debtor" as used in the old exemption 
laws, and had no force in itself to create a partnership exemption. A 
partnership, being a debtor, under the old law was entitled to an ex- 
emption ; but subdivision 5 declared that this exemption could only be 
claimed by the partnership itself, and that there could not be a several 
exemption for each partner. Section 346 of the Revised Codes of 1903, 
under which the bankrupt must claim a copartnership exemption, if 
at ail, does not give an exemption to a partnership ; nor can any law be 
found giving a partnership exemption since the enactment of chapter 
86, p. 200, Sess. Laws 1890. Subdivision 5 of section 363 of the Code 
of Civil Procédure of 1903 does not give a partnership exemption, nor 
did the language of said subdivision give such exemption when used as 
a part of section 333 of the old Code of Civil Procédure (Comp. Laws 
1887, § 5138). The partnership exemption was given by the old law 
when it conferred the right of exemptions upon ail debtors, and the 
office performed by subdivision 5 under the section last mentioned was 
to limit the exemption rights given by the old law to one exemption for 
the firm; and when the Législature re-enacted the language found in 
subdivision 5, and made it subdivision 5 of section 363 of the Code of 
Civil Procédure of 1903, simply changing the amount of the exemption, 
no partnership exemption was given. The subdivision as it now stands 
is wholly inoperative, for the reason that it bas no law granting the 
partnership exemption upon which it can operate. This is made clear, 
not only by a considération of section 346 of the Code of Civil Pro- 
cédure of 1903, but also by the considération of the words "the exemp- 
tions herein provided for," found in section 363, Code Civ. Proc. 1903. 
The "exemptions herein provided for" are the exemptions contained in 
section 346, and section 346 does not give a partnership exemption ; so 
that it is clear that subdivision 5 of section 363, as it now stands, is 
inoperative and void. 

The laws of South Dakota not having given a partnership exemption, 
the order of the référée complained of is erroneous, and must be vacated 
and set aside. 
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SHALLTJS V. STONB. 

(Circuit Court, D. Maryland. Uecember 17, 190C.) 

No. 205. 

CusTOMS DuTiEs— Classification— SiiEEP Dip— Thymo-Cbesoi,. 

Thymo-Cresol, a sheep dip wliich is used also as a disinfortant and 
otherwise, is, by reason of such other uses, excluded froiu tlie provision 
for "stieep dip, not Including compounds or préparations tliat ean be used 
for other purposes," in Tariff Act July 24, 1897, c. 11, § 2, Free List, para- 
graph 657, 30 Stat. 201 [U. S. Comp. St. lfX)l, p. 1687]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision of the Board overruled the protests of Frank H. Shallus, 
filed in behalf of Jasper M. Lawford, against the assessment of duty by 
William F. Stone, collector of customs at Baltimore, on imported mer- 
chandise known as "Thymo-Cresol," with regard to which the Board 
made the finding that it consists "essentially of coal-tar oils containing 
hydrocàrbons, cresols and pyridins, together with a small amount of 
moisture, which when combined produce a substance suitable for use 
as sheep dip and as a disinfectant compound" ; that it "was actually 
used as a disinfectant in Baltimore and was also administered to cattle 
for the Texas fever" ; and that "it may be used for other purposes than 
sheep dip." 

Stewart Brown and George Stewart Brown, for importer. 
John C. Rose, U. S. Atty., for collector. 

MORRIS, District Judge. This appeal arises from the assessment 
by the collector at Baltimore of 20 per cent, ad valorem on 10 casks of 
a thick fluid known as "Thymo-Cresol," a compound of coal tar, large- 
ly used as a sheep wash in Ohio and Texas and other sheep-raising 
places, and which the collector classified as a préparation of coal tar. 
The importer duly protested, claiming that the merchandise was en- 
titled to come in free under paragraph 657, Act Julv 24, 1897, c. 11, 
§ 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1901, p.'lGST], which ex- 
empts from duty "sheep dip, not including compounds or préparations 
that can be used for other purposes." This qualification of the term 
"sheep dip" has required at the hands of those administering the law 
a very careful scrutiny, and has led to fréquent décisions with regard to 
the importations invoiced as "sheep dip" or "sheep wash." The purpose 
of a sheep wash is to destroy the parasites, yermin, and cure the sores 
which affect the skin of sheep, and very many préparations which can 
be beneficially used for that purpose can also be beneficially used as a 
germicide or insecticide, or a disinfectant where such an article i^ 
needed as in toilet closets, drains, stables, etc. 

Thymo-Cresol is such an article. It has been heretofore under con- 
sidération by the General Appraisers, and in April, 1898 (T. D. 19,228 ; 
G. A. 4,124), the Board of General Appraisers in a carefuUy prepared 
opinion by General Appraiser Tichenor found that a compound, similar 
to the one now in question, was a préparation of cresol, dead oil of coal 
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tar, and other ingrédients mixed with water, and wliile it was prin- 
cipally used as a sheep wash it. was also extensively used as a disin- 
fectant, deodorizer, and antiseptic, and riiled that it was ^ compound 
used for other purposes besides as a sheep wash, and was not therefore 
entitled to exemption from dnty. 

It appears from a letter datpd Jiine 10, 1898 (T. D. 19,467) from 
Assistant Sec'retary Howell , bf ,. the ; Treasury Department that in ac- 
cordance with the above^mentioned. décision of the Board of General 
Appraisers (G. A. 4,124) the Treasury Department ruled that ail 
the cOal tar sheep dips consisting of distilled cils ôf coal tar 
saponified with some causticalkali, with an addition of fatty mat- 
ter, were not sheep dips that could not be used for other pur- 
poses, and were not free of duty, and that no sheep dips were 
classified as free from duty, except those composed of sulphide 
of arsenic or orpiment whiçh were used on sheep exclusively. In June, 
1901. the same question was before the Board of General Appraisers 
(T. D. 23,139 ; G. A. 4,949), on the protest of M. Feigel & Bro., with 
regard to sheep dip composed of a compound of a soluble créosote oil 
in combination with an alkali, chiefly used as a sheep wash, but usable 
also in other ways when a germicide or disinfectant or antiseptic was 
required, and the same rule was applied. 

It is true that under this ruling a great many compounds which are 
used as a sheep wash are debarred from free entry by the fact that they 
are also fit for use of other purposes and are actually so used, but it is 
i:ot a fact, as is urged by the counsel for the importer, that the rule as 
established and applied by the General Appraisers prevents every sheep 
dip from free entry. 

In the protests of William Parr & Son, decided September 24, 1901 
(T. D. 33,285'; G. A. 4,996), a yellow ointment containing sulphur, 
arsenic oxide, and sodium chloride, invoiced as "Hayward's Paste 
Sheep Dip," was held to be an article compounded especially for use as 
a sheep dip, and unfit for any other use. 

I can see no sufficient reason why the ruling of the General Ap- 
praisers, which has prevailed for quite a number of years, and was up- 
iield by District Judge Adams in the case of Wyman v. United States 
(C. C.) 118 Fed. 20'^, should be disturbed, and judgment will be en- 
tered accordingly. 



MORTON TRUST CO. et al. y. KEITIT et al. 

(Circuit Court, D. Massachusetts. February 7, 1907.) 

No, 323. 

EQUITr--l)ISMTSSAL WlTlTOUT BbEJUDICE— RlGOT OF COSIPLAINAXT. 

A romplainaiit iu a suit iiiequity has au abgohite right to dismlss the 
suit wirliout lu-e.ludice at auy time before the hearint; on payment of 
costs and \Yitliout tiTius, ^y]le^e tlié dismissal will deprive the défendant 
of no substantial righ't accruéd sinoe the suit was eommeneed, and he îs 
not ci>titled to and lias not iirayed for any affirmative relief. 

!Ivd. Xote.-»-For cases in uoint. see Cent. X>ig. vol. 19, Equity, |§ 749- 
"W.l , . , ., .: . ,■.!.■ 
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In Equity. On motion by complainants to dismiss without préjudice. 

'Win. C. Strawbridg-ê,for èon^plaina'nts. 
Kay, Totten & Winter, for défendants.,:; . , ■ ■ :,, 

LOWELL, Circuit Judge. This was a bill in equity, to which tlie 
défendant duly answered. After the proofs had been completed, but 
before the case was set down for hearing, the complainant moved to 
dismiss the bill without préjudice upon payinent of costs. The défend- 
ant objected to the decree in the usual form, and submitted a draft as 
follows ; 

"In the Circuit Court of United States, District of Massaclnisetts. 

"Morton Trust Company and Prossed Steel Car Company, Complainants, v. 
Eben S. S. Keitli, Trading as I. îs. Keith ife Son, Détendant. 

"And now to wit, January — , 1907, complainants' motion to discoutiime 
thé above cause without préjudice having been argued by counsel for the re- 
spective parties, it is ordered that ail téstimony taUen in the cause be filed of 
record, and that thereafter the cause shall be discontiinied without préjudice 
upon payment by comiilainants of the costs to be taxed by the clerk ; and that 
ail testimony talîen b.v complainants or défendant in this cause may be of- 
fered in évidence in any suit brought against this défendant, or brought 
against the Standard Steel Car Company, which company bas mauufactured 
the bolsters complained of , in this suit and bas borne the expenses of the dé- 
fense thereof, or any of the cnstomers of this défendant pr said Standard Steel 
Car Company involving the patent in suit, * * * iiucl, further, that in case 
any notices of infringement, or claims of infringement, of said patent shall be 
made against the said défendant or against the Standard Steel Car Company, 
or any of the customers or prospective cnstomers of this défendant at the 
Standard Steel Car Company, the court reserves the right to strike off this or- 
der of discontinuance and send tlie case to final hearing." 

■The défendant does not deny the complainant's abstract right to dis- 
miss the bill without préjudice upon payment of costs, but insists that, 
in thus dismissing the bill, the court has authority to impose such terms 
as it deems just and convenient. In support of this proposition, he 
cites Brush v. Condit (C. C.) 20 Fed. 826, American Zylonite Co. v. 
Celluloïd Mfg. Co. (C. C.) 33 Fed. 809, and American Steel & Wire Co. 
V. Mayer & Englund Co. (C. C.) 123 Fed. 204. A decree in the form 
which he seeks hère was passed in like case by the Circuit Court for 
the Eastern District of Pennsylvania. 

The established practice of this court sitting as a court of chancery 
is différent. Pennsylvania Globe Gaslight Co. v. Globe Gaslight Co. 
(C. C.) 131 Fed. 10i5. The défendant does notcontend that this case 
can be brought within any of the established exceptions to the right 
of the complainant to dismiss his Ijill on payment of costs. "The dis- 
missal would deprive the défendant of [no] stibstantial right which has 
ao»-rued to him since the suit was commenced," and the défendant has 
not prayed for, nor is he erttitled to, any affirmative relief. To contend, 
as does the défendant in the case at bar, that a complainant has au 
absolute right to dismiss his bill upon such terms as the court sees fit 
to impose, is to contend for sometliing which is perilously near to a 
contradiction in terms. ' 

Bill tp be dismissed , without préjudice upon payment of costs. 
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MORRIS EUROPEAN & AMERICxVN EXPRESS CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. December 13, 1906.) 

No. 4,141. 

CuOTOMS DuTiES— Classification— Slabs or Motiieb-of-Peabl— "Manufao- 

XURES." 

Tarife Act July 24, 1897, c. 11, § 1, Scliedule N, par. 450, 30 Stat 193 
[U. S. Comp. St. 1901, p. 1678], covering "manufactures" of mother-of- 
pearl, hcld to include mother-of-pearl made into slabs by cutting or grlnd- 
ing, whieb are designed for use in the manufacture of knife handles and 
similar articles. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,176 (T. D. 26,799), relating to im- 
portations at the port of New York. 

The materlal in question was classifled under the provision in Tariff Act 
.Tuly 24, 1897, c. 11, § 1, Schedule N, par. 450, .30 Stat. 193 [U. S. Comp. St. 
1001, p. 1678], for "manufactures" of mother-of-pearl. The character of tho 
merchandJse and the BoaWs findings thereou appear frOin the following ex- 
cerpt from tlie Board's opinion : 

"SHARRETTS, General Appraiser. Thèse protests relate to mother-of-pearl 
made into slabs by cutting or grindiug, designed for use in the manufacture 
of handles for knives, button hooks, and similar articles. * * * The repré- 
sentative of the importers testified that the merchandise had been subjeeted 
to the process of grinding for the purpose of removing the superfluous mate- 
rial that had no merchantablé value, after which it was furthèr eut and ground 
to bring it to the condition in wliicli iuiported. ïliese processes of manufac- 
ture hâve enhanced tlie Value of the mother-of-pearl, uncut, from which the 
slabs hâve been fornied ; the latter having a new name and a spécifie purpose 
of use." 

On the authority of a former décision (G. A. 1,473; T. D. 12,922), which 
was afiirmed in Re Russell Cutlery Co. (C. G.) 56 Fed. 221, the Board held 
tliat the articles were "manufactures" of mother-of-pearl and had been prop- 
evly classifled as such. 'J'Ue importers' contention, us stated in their applica- 
tion for review of the Board's décision, was that the slabs in question should 
hâve been held dutiable under section 6 of said act (.30 Stat. 205 [U. S. C-omp. 
St. 1901, p. 1693]), either as unenumerated unmanufactured articles or as un- 
enumerated articles partially manufactured. 

Percy W. Crâne, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEly, District Jiidge. Décision affirmed. 



In re LAM JUNG SING. 

(District Court, W, D. New York. February 1, 1907.) 

Aliens— Pboceedings fob Déportation of Ciiinese— Riqht to Tare Déposi- 
tions. 

Proceedings brought under the Chinese exclusion act for the déporta- 
tion of a Chinese person are civil, and not criminal, and a défendant claim- 
iug to be a native of the United States may avail hlmself of the right 
jïiven by Rev. St. § 863 [U. S. Comp. St 1901, p. 661], to take and use 
dépositions de bene esse. 
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Donald Bain, for the United States. 
Hamilton Ward, for Lam Jung Sing, 

HAZEL, District Judge. In this proceeding under the Chinese ex- 
clusion act dépositions de bene esse were taken by the défendant. The 
United States objects to the testimony on the ground that the pro- 
ceeding is statutory and the court has not the power to consider such 
testimony. I think section 863 of the Revised Statutes of the United 
States is broad enough to permit the reading of the dépositions [U. S. 
Comp. St. 1901, p. 661]. The décisions hâve frequently held that pro- 
ceedings under the Chinese exclusion act are not criminal in their na- 
ture, and such proceedings hâve been regarded as analogous to a civil 
case. Fong Yue Ting v. United States, 149 U. S. 730, 13 Sup. Ct. 
1016, 37 L. Ed. 905 ; United States v. Lee Huen (D. C.) 118 Fed. 
422-446. See, also, In re United States, Petitioner, 194 U. S. 194, 
24 Sup. Ct. 629, 48 L. Ed. 931. 

It will not be disputed that the pending proceeding relates to the 
defendant's personal rights, and certainly the enforcement of such 
rights are civil, as distinguished from criminal. The défendant claims 
that he was born in the United States, and the burden of proof is upon 
him to establish his right to remain in this country. Compliance by 
him with the provisions of the statute in this regard would be difficult 
ftnless the dynamics of the statute by which testimony is brought to 
the attention of courts of justice are at his disposai. The case of 
United States v. Hom Hing (D. C.) 48 Fed. 635, relied upon by the 
attorney for the United States, is not controUing of the question hère 
involved. In that case the court held that the United States commis- 
sioner before whom the proceeding was pending did not hâve the pow- 
er to issue a commission dedimus potestatem under section 866 of the 
Revised Statutes. It is true the case holds by implication that the 
commissioner cannot consider testimony taken de bene esse, but since 
that décision there hâve been décisions by the Suprême Court, supra, 
which hold that proceedings under the Chinese exclusion act are not 
criminal, and although not holding them to be civil cases, I think they 
are closely allied, and therefore the dépositions filed with the clerk 
of this court herein may be opened. 

The proceeding is referred back to the commissioner, with instruc- 
tions to consider the dépositions and such other évidence as may be of- 
fered by either party in connection with the testimony already taken. 
150 P.— 39 
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UNITED STATES v. KNAUTH, NACHOD & KUHNE, 

(Circuit Court, S. D. New York. December 12, 1£>06.) 

>■ _ No. 4,203. 

CirsTOMs Duties—Classification— PyeoxyliN Smokeks' Articles— SPEcino 
Enumebatiox. 

Paragrapb 459, Tariff Act Jul.f 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 
194 LU. S. Comp. St. 1901, p. 1078], covering "ail smokers' articles what- 
soever, not speeially provided for," enumerates pyroxjiin. smokers' ar- 
ticles more specilically thaii does paragraph 17, Schedule A, 30 Stat. 154 
[U. S. Comi). St. 1901, p. 102S], coveriug "'ail compouuds of pyroxylia 
• * * it in finislied or partly flnished articles." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers, on the att- 
thority of Thomas v. Schwarz, 140 Fed. 989, 71 C. C. A. 401, sus- 
tained the importers' protests against the assessment of duty by the 
collector of customs at the port of New York, holding that the mer- 
chandise in dispute, which consisted of pyroxylin smokers' articles, 
was more specifically enumerated as "ail smokers' articles whatsoever, 
not specially provided for, under Tariff Act, July 21, 1897, c. 11, § 1, 
Schedule N, par. 459, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1678], 
than under the provision in Schedule A, par. 17, 30 Stat. 1-54 [U. S* 
Comp. St. 1901, p. 1638], for "ail compounds of pyroxylin, * * * 
if in finished or partly finished articles." 

J. Osgood Nichols, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

HAZEL,, District Judge. Décision affirmed. 



MARK CROSS CO. v. UNITED STATBS. 

(Circuit Court, S. D. New York. December 17, 1906.) 

No. 4,2CS. 

Customs Duties— Classification— Bottles witk Mountings — I'lain 1!ot- 

TLES. 

The provision in Tariff Act July 24, 1897, c. 11, I 1, Schedule B, par. 
99, 30 Stat. 150 [U. S. Comp. St. 1901, p. 1033], for "plain" glasa bottles, 
lield not to include fancy bottles with métal mountings. 

On application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York. 

The pertinent portions of Act July 24, 1897, c. 11. § 1, Schedule B, 
pars. 99, 100, 30 Stat. 156, 157 [U. S. Comp. St. 1901, p. 1633], re- 
ferred to below, are as follows: 

"99. Plain green or colored. molded or pressed, and flint, lime, or lead glass 
bottles, * * • unfilled, not otherwise specially provided for. 
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"100. Glass bottles • • • omamented, decorated, or ground, • • * 
and any articles of which such glass is the oomponent material of chlei 
Taluè." 

Walden & Webster (Henry J. Webster, of counsel), for the im- 
portera. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. This is an appeal by the importers from 
a décision of the Board of General Appraisers. The merchandise con- 
sists of fancy glass bottles, some with sterling silver, some with gilt, 
and some with nickel mountings. The coUector assessed duty thereon 
at the rate of 45 per cent, ad valorem under paragraph 193 of the tarifï 
act of 1897 (Act July 34, 1897, c. 11, § 1, Schedule C, 30 Stat. 166 
[U. S. Comp. St. 1901, p. 1645]), as manufactures of glass and métal, 
métal chief value. They are claimed by the importers to be properly 
dutiable under the provisions of paragraph 99 of said act (30 Stat. 156, 
157 [U. S. Comp. St. 1901, p. 1633]). 

Thèse are not plain glass bottles under paragraph 99, nor are they 
covered by paragraph 100, but are manufactures of métal and glass. 

The décision of the Board of General Appraisers is affirmed. 



TRIES, BRESLIN CO. v. STAR FIRE INS. CO. 

(Circuit Court, E. D. Pennsylvanla. February 6, 1907.) 

No. 28. 

IWSUEANOK— AVOIDANCE FOB BEEACH OF CONDITION— INOUMBBANCB ON PbOP- 

KBTT. 

A pollcy of fire Insurance, which contains a provision that It shall be 
vold "if the subject of Insurance be personal property and be or become 
incumbered by a chattei mortgage," is avolded in its entirety, where It 
covers personal property which was incumbered by ehattel mortgages at 
the time it was issued, which fact was not disclosed to the Insurer, and 
this although the pollcy also covers real property belonging to the same 
owner. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 28, Insurance, || 
636-646.] 

At Law. On motion for judgment non obstante veredicto. 

John G. Johnson, for plaintiff. 
Arthur S. Arnold, for défendant. 

J. B. McPHERSON, District Judge. The policy of insurance upon 
which this suit was brought contains the provision that "this entire pol- 
icy shall be void if the subject of insurance be personal property and be 
or become incumbered by a chattei mortgage." The subject of insur- 
ance was both real and personal property, and it is undisputed that 
when the insurance was effected there were two chattei mortgages upon 
the personal property, the existence of which was not disclosed to the 
insurance company. It is sought to avoid the effect of the foregoing 
provision by the argument that the forfeiture is only intended to apply 
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when the poHcy covers personal property only, and does not embrace 
real estate as well ; and this contention is apparently siipported by three 
or four isolated cases. The overwhelming weight qî authority, how- 
ever, is against this position, and I think the weight of reason is against 
it also. The provision is essentially concerned with the moral risk, and 
this is undoubtedly affected if the property be incumbered at the time 
when it is insured, without the knowledge and consent of the underwrit- 
er ; and this is true whether the policy embraces, or does not embrace, 
both real and personal property belonging to the same owner. I see 
no reason' for straining the natural construction of the pohcy so as to 
reach the resuit desired by the plaintifif, but, on the contrary, am quite 
content to follow the many authorities that support the defendant's po- 
sition. 

Judgment is directed to be entered in favor of the défendant, not- 
withstanding the verdict. 



NORTH CHICAGO ST. R. CO. et al. v. CHICAGO UNION 
TRACTION CO. et al. 

WEST CHICAGO ST. R. CO. et ni. v. SAME. 

(Circuit Court, N. D. Illinois, N. D. December 17, 1906. On Motion 
for Leave to Amend Bills, January 14, 1907.) 

Nos. 27,508, 27,509. 

1. ESTOPPEI/— ConPORATTOKS — RATIFICATION OF CONTEACT. 

Two Street railroad companles of Chicago leased their properties to a 
tliird, or operating, company for a long terni of years, for a flxed rontal, 
payable quarterly. The third company also aequired tlie stock of a fourth 
Company owuing other lines by vlrtue of a contract by which such fourth 
company issued its bonds which were exchanged for such stock, and which 
were secured by a mortgage on its property, and also by a pledge of the 
stocli. Subsequently a further agreement was entered into between the les- 
sors and lessee, by which future rentals were niade to dépend to a certain 
extent upon the net earnings, and which provided that, in case the net 
earnings of the leased properties were insufticient to pay a stated rcn- 
tal, the defleiency should be made up from the net earnings of the prop- 
erty of the fourth company after deducting expenses and interest on its 
bonds. The agreement also provided that the lessee should so vote the 
stock of such fourth company as to carry out its provisions, and that. 
in case of default in the payment of rentals, such stock should be forfeited 
to the lessors. Beld, that having so talîen the benetit of the transaction 
by which the lessee became the owner of such stociv. tho lessors ratiflert 
the same, and were estopped to attack its validity or the title of the trans- 
férée on the ground that the transfer of the stock was made by one who 
held it in trust for them in violation of the trust : also that such estojipel 
precluded them from attacking the validity of the bonds and mortgage 
of the fourth company, although such right was reserved to tliem in terms 
by the amended lease contract, since without ovvnership of the stock they 
had no standing to make such attack. 

2. Same. 

The président and controlling stocliholder of two street railroad com- 
panies entered into a contract by which he agreed to sell his stock and 
to secure for the purchaser long-term leases of the property of the two 
companies and the control of their boards of directors, which he did, but 
before the sale was consummated he caused au operating agreement to be 
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executed betweeii said companies and anotlier, owning Connecting lines, of 
wliic-h lie owned tlie stock. On learniiig of sucli agreement, tlie purcliaser 
clahned it to be a breacb of tbe coiitraet, and to settle tbe disjiute be en- 
tei-ed into anotber contract witli tbe purcbaseï- by wbich be sold it tbe 
stock of tlie tliird coiuiiany, roceiyiiig as part considei'ation a release of ail 
clainis and deiiiaïuls agaiust biiii executed by tbe two lessor comiianies. 
Snliseqnently new boards of divectors were elected by sucb comiiauies in 
tbe interest of otlier stockbolders, wlio eiitered into furtlier (-ijntracts witb 
tbe lessee by wlnV-li tbey ratitied and estopped tbose couiiianies froiu (lues- 
tioniug tbe vnlidity of tlie transaction by wbich sncli lessee acquired tbe 
ownersbip of tbe stock of tbe tbird conipany. Jleld, tbat siicli ratitication 
and estojipel extended to tbe release, and precbided tbe companies or 
tbeir stockbolders froni niaintaining a suit to recover froin tlie seller tbe 
jiroceeds of tbe stock so sold, on tbe ground tbat be bold it as tbeir trus- 
tée. 

3. Equity— PRAcrrcR— RioiiT to Plead to Ame-noeu Bill. 

Under tbe ])raftice in fédéral courts of equity an aniendnieut of a bill 
does not entitle a défendant wlio bas juiswered tbe original bill to demur, 
plead, or aiiswer anew to tbe eiitire bill, but oiily to aiiy new mattcr 
introduced by tbe amendnient. 

\Kâ. Note. — For cases in point, see Ont. I)ig. vol. 39, Equitv, §§ 008. 
ÔGO.] 

4. Same — Amendaient of Bili.. 

Under tbe practice of tbe fédéral courts in equity, a défendant cannot 
require tbe coni])lainant to aniend bis bill. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Kquity, g§ 5.52, 
r.,-.3 1 

D. ItEFORMATIOK OF INSTRUMENTS — illSTAKE — APPEOVAL OF CONTKAtrr BY CoURT. 

Contracts entered into liy tbe directors of street railroad companies witb 
a tbird party at a finie wben tbe coniiianie.s wero in tbe liaiids of reeeivers 
affecting riglits wbich were in tbe rcK-eivers cannot be refonned by a court 
of equity on tbe ground of inistal;e at suit of tbe coniiianies or tbeir stock- 
bolder.s, wbore sucb contracts were siilisecpiently ratified and signed by 
tbe reeeivers iiursuant to an order of tbe C'onrt, made with full knowledge 
of tbe facts, and wbere tlie coni]ianies accejited benelits and cbiinied rigbts 
thereunder after knowledge of tbe facts. 
6. Same— KionT to Reformatiok—Bepriving Co.ntract of JIijtitality. 

A contract whicli is hased wbolly on tbe ownersliip by one of tlie par- 
ties of tbe stock of a corporation, witbont wbich it could not perforin tht; 
contract on its part, will not be refornied by a court of equity so as to give 
tbe otber party tbe rigbt to attack sucb ownersbip. 

In Equity. Motion to compel complainants to attach exhibit to 
bil's, and right of answering défendants to plead, answer, or demur by 
rea.son of joining of John Ti. Parsons by amendment. 

llenry S. Robbins, for complainants. 

Clarence A. Knight and llopkins, J'efïers & Hopkins, for défendant 
bondholders. 

Sears, Meagher & Whitney, for Union Traction Co. and its reeeivers, 
and Consolidated Traction Co. 

Ritscher, Montgomery, Fiart & Abbott, for Equitable Trust Co. 

SANBORN, District Judge. Thèse ancillary bills are Ijrought by the 
North Chicago and West Chicago Companies and tbeir stockbolders 
to enforce causes of action belonging to the reeeivers of said com- 
panies, which the reeeivers décline to pro.secute ; they being made de- 
fendants. The main purpose of tlie suits is to redress the alleged fraud 
of the late Charles T. Yerkes, who, as président and managing director 
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of the North and West Companies, is charged to hâve built suburban 
Street railways with the funds and upon the crédit of said companies, 
and with taking to himself and certain of his associâtes nearly ail the 
stock of the corporations created to build the suburban roads, instead of 
securing it to his cestuis que trust, the North and West Companies. 
This stock so taken by him was afterwards exchanged for stock in the 
défendant Chicago Consolidated Traction Company (being a consolida- 
tion and successor to seven of the suburban companies), and later ex- 
changed for bonds of the Consolidated Company secured by mortgage. 
The purpose of the bills is to obtain this Consolidated stock as valid 
shares, cancel the bonds and mortgage — or, if this is impracticable 
on account of bona fide holdings, to hâve the bonds delivered to North 
and West Companies. Another purpose of the bills is to cancel two 
operating agreements made between North and West and the Con- 
solidated Companies, alleged to give the latter the valuable right to use 
the tracks of North and West in the business district of Chicago, and 
thus injurious to the North and West Companies. 

Demurrers to the bills were put in by ail the défendants and over- 
ruled by Judge Grosscup. Ail the défendants except John B. Parsons 
(lately brought in) and Henry G. Foreman filed their answers, and 
complainants bave been taking proofs in support of the bills before a 
master; their proof being now (December, 1906) nearly complète. The 
original défendant, Yerkes, claimed the right to plead, but Judge 
Grosscup required him to answer. Before the time expired he died. 
The suits were revived against Owsley as executor, who answered, but 
claimed and was accorded the right to an argument on his right to file 
a plea or pleas, setting up defect of parties plaintiiï, estoppel, release, 
and lâches. The Foreman pleas were filed in proper time, so that his 
right to file and hâve a hearing on at least one plea is clear, under U. 
S. V. California & Oregon Land Co., 148 U. S. 31, 13 Sup. Ct. 458, 
37 L. Ed. 354. Parsons likewise, if he decided to enter a gênerai ap- 
pearance, has the full right to plead, answer, or demur to the bills as 
amended. Owsley having answered, his riglit to file a plea is différent 
from that of Foreman and Parsons; but the court may exercise a dis- 
cretionary power, especially if Parsons and Foreman stand on their 
clear right to plead, instead of answering, to allow Owsley to plead, 
and, if any plea tendered by him is deemed valid, to sustain it, permit- 
ting the évidence already taken to stand if complainants elect to take 
issue on such plea. 

The Chicago Union Traction Company and its receivers, the Con- 
solidated Company, and the Equitable Trust Company, after having 
fully answered the bills, after the argument on the Foreman and 
Owsley pleas, applied for leave to plead also. Later still the défendant 
bondholders (except Parsons) applied for leave to plead, answer, or 
demur anew, for the reason that complainants had amended their bills 
by bringing in Parsons as a bondholder, and putting him in the same 
position as Owsley, Furbeck, and other bondholders. They insist that 
any amendment to the bills, however unimportant, gives ail the de- 
fendants the right to plead as fuUy as to the original bills, relying on 
the rule laid down by Daniell and certain fédéral cases. At the same 
rime the same défendants move to compel complainants to annex to 
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their bills a certain instrument forming part of an agreement statcd in 
the bills, on the g-round that thc bills, having stated an agreement, and 
aiinexed part of thc instruments constituting it. may be compelled to 
complète tlie statemcnt of the agreement by attaching the rest. Ail 
thcsc questions arc now before the court, depcnding primarily on the 
record made by thc bills, amendments. and proposed pleas, and on cer- 
tain othcr facts citcd to enable the court to fully understand thc situa- 
tion, in order to be enabled to exercise a proper discrétion. Sufficient 
of the record will be stated to sustain the conclusions reached. 

The North and West Companies were organized in 1886 and 1887, 
and from their organization down to Jime .30, 189!), controUed and 
operated a large System of street car lines on the North and West 
sides in Chicago, having a practical monopoly, by reason of the location 
of their tracks, of the street car business in such portions of the city. 
During this period Charles T. Yerkes was président and managing 
director of both companies, the stockliolders reposing such unlimited 
confidence in his integrity and business ability that he was al'owed to 
exercise practically exclusive control and management of the corporate 
affairs, the boards of directors taking no part in actual management. 
Under thèse circumstances it was the duty of Yerkes to refrain from 
placing himself in a position where his personal interest would conflict 
with his duties to the companies, and to abstain from profiting personal- 
ly at their expense; but, disregarding this duty, .said Yerkes in the 
year 1891 devised a scheme of building and cquipping, with the funds 
and upon the crédit of the North and W^est Companies, electric rail- 
ways in the territory north and west of that covercd by the roads of 
complainants, and appropriating to his individual use the profits accru- 
ing therefrom. 

The bills then go on to state the organization of seven suburban street 
railroad companies, with an aggregate capitalization of $11,000,000. 
Thèse companies were merged on February 1, 1899, into the défend- 
ant, the Chicago Consolidated Traction Company. Thèse seven com- 
panies are called the "subsidiary companies." It is alleged that Yerkes 
caused the roads of thèse feeders, or subsidiary companies, to be built 
and equipped with the moneys and upon the crédit of the North and 
West Companies, and then took over to himself, but in the name of 
another person, ail the stock of the subsidiary companies which he and 
certain associâtes admitted into the scheme appropriated to their own 
use and benefit. The theory of the bills is that this stock, having been 
obtained by Yerkes and associâtes in a fiduciary capacity as trusted 
agents of the North and West Companies, in equity vested in the com- 
panies by virtue of the fiduciary relations existing, and became the 
property of the companies as soon as they learned of the situation and 
decided to affirm the transaction and claini the stock ; that Yerkes and 
associâtes, having used the funds and crédit of the companies to get 
this stock, and being their agents and fiduciaries, took the stock for 
the companies and held the légal title thereto in trust for them ; and 
that the companies as soon as they were able to act in an independent 
manner in their own right, after ascertaining the real facts, as.serted 
their rights and brought thèse suits to bave the stock turned over to 
them and to hâve the Consolidated Company bonds, in exchange for 
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which the stock was given up by Yerkes and associâtes, canceled, so 
as to give them the profits of the transactions which Yerkes was able 
to put through, through his position as trusted agent on the crédit and 
with the money of the North and West Companies, and which transac- 
tions Yerkes could not hâve otherwise successfully prosecuted. 

The bills pray, first, that the North and West be decreed to be the 
owners of ail the Consolidated railroads, becanse built with their mon- 
eys or crédit; but, if this be not granted, then that they be decreed 
the owners of ail the stock of the Consolidated Company, or such part 
thereof as Yerkes and his associâtes held when it was exchanged for 
bonds. They further pray that the Consolidated Company mortgage 
for $6,750,000 be held void, as a cloud on title, and that ail the bonds 
be held void. An account is also asked against Yerkes in case the 
bonds and mortgage be not set aside as to bona fide holders for mon- 
eys received for stock before the bonds were issued ; that he surrender 
to a receiver to be appointed ail bonds still owned by him, pay to the 
receiver ail moneys received by him for the sale or pledge of any of 
the bonds, and ail moneys received by him for said stock ; and that 
the receiver be decreed to pay the moneys and bonds to the North and 
West in proper proportions ; and that a receiver for the Consolidated 
Company may be appointed. It will be seen that the seven companies 
which were merged into the Consolidated, and the Consolidated Com- 
pany itself, are treated in the bills as valid and subsisting corporations, 
and not as identical with the corporations of the North and West. The 
stock of the Consolidated is treated as valid, as well as the bonds, in 
the event that the mortgage cannot be set asick; by reason of the bonds 
or some of them being held by holders for value in due course. It 
appears from the bills that the Consolidated stock was ail "water," 
nothing being paid for it, and that the Consolidated did not get a 
dollar for the issue of the bonds, except the considérations of the sec- 
ond operating agreement, Exlubit F. The bil's do not ask to hâve 
the stock set aside or canceled. Probably the only person who could 
ask that would be the Consolidated Company. On the contrary, they 
treat the stock as valid and as having been taken by Yerkes in the 
capacity of their agent or trustée; just as a principal may affirm an 
unauthorized transaction and take the benefit of it. The North and 
West, having no standing to set aside the stock, simply take the posi- 
tion that it is valid so far as they are concerned; that Yerkes took it 
in their interest as their agent, and held it for them, and they are now 
asserting their right to it, and to the bonds issued in exchange for it, 
so far as they are owned by him or his associâtes. They say, in ef- 
fect, that if Yerkes, instead of receiving the stock from the suburban 
companies, had received $1,000,000 from them for the aid given them 
by his principals, the North and West, the money would be theirs, and 
he would hold it, and be liab'.e to account for it as their trustée or 
fiduciary ; they merely asserting their right to what is theirs — their 
own money produced by their outlay and their crédit, and not his. 

The bills, after stating fully the organization of the subsidiary com- 
panies and their merger into the Consolidated Company, state that Mr. 
Yerkes was a man of very large means and the largest stockholder 
in the North and West Companies, and about April 1, 1899, he entered 
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into negotiations with a syndicale of New York and Chicago capitalists 
with a view of selling eut his stock in said companies, and the negoti- 
ations resulted in an agreement whereby a new corporation was or- 
ganized under the laws of Illinois, known as the "Chicago Union Trac- 
tion Companv," which was to purchase the stock of the North and 
West Companies, and acquire by lease ail their property and assets 
for the purpose of thereafter operating the street railroad Systems of 
the companies. Leases were accordingly made from the North and 
West Companies to the Union Company, under which they went into 
possession for the term of the imexpired charter lives of the lessors 
and ail extensions or renewals thereof. The rent reserved in the lease 
from the North Company was $237, GOO per qtiarter year, and in the 
lease from the West Company $197,835 per quarter year. Meanwhile 
the Consolidated Coinpany continiied to be run and operated by Yerkes 
and his associâtes, who held its stock, under its own management. 

The bills then state that the leases provided that the North and 
West Companies should maintain their corporate existence during the 
leasehold term, and to enable them to do so the Union Company should 
pay the cost thereof, not exceeding $3,000 a year for each company, 
and that the rentals might be paid in the shape of dividends to the 
stockholders of the North and West Companies. The resuit of thèse 
provisions was to make the North and West Companies nonactive or 
dormant corporations, with no business to transact and no substantial 
corporate powers to perform, and to save expense the Union Company, 
with the tacit consent of the North and W'est Companies, took the 
task of maintaining such corporate existence, which was done by hav- 
ing the boards of directors resign and electing in place thereof em- 
ployés of the Union Company, and from. Julv 2G, 1899, to July 24, 1903, 
this System was maintained, so that the North and West Companies 
during this period were controMed by so-called dummy directors put 
in by the Union Company. None of thèse dummy directors owned 
any stock in the North or West Comimnies or had anv pecuniary in- 
terest in their affairs, or were in anv way familiar with its business, 
and they did not exercise their own judgment upon any question aris- 
ing afifecting said companies, or act under any sensé of responsibility 
to them., but acted wholly as directcd by the Union Company. The 
Union Company, therefore, occupied a fiduciary relation during said 
four-year period to the North and West Companies, and thus became 
disqualified from miaking or beneflting by any transaction or contract 
made by it with the North and West C/impanies through the dummy 
directors. 

The bills further allège that shortly aftcr July 26, 1899, the Union 
Company learned for the first time that the said Yerkes had after the 
making of the agreement for the sale of the stock to the promoters of 
the Union Company, and before the dummy period began, cansed the 
exécution by the North and West Companies with the Consolidated 
Company of an operating agreement, so called, by which the Consol- 
idated Company was given the right to run its cars over the tracks of 
the North and West Companies into the down town or business dis- 
trict of Chicago, and it then became their duty to take steps to avoid 
this operating agreement (which it is alleged in another part of the bill 
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was a fraud upon the North and West Companies). In order to avoid 
such step, Yerkes and the Consolidated Company, of which he was 
then président, proposed to the Union Company that, if the Union Com- 
pany would cause the dummy directors and officers of the North and 
West Companies to exécute to Yerkes a gênerai release of ail claims 
which they might hâve against him, he would share with the Union 
Company the profits realized by him from the construction of the sub- 
sidiary roads, such division of the profits to be made in the following 
manner : The Consolidated Company was to issue its mortgage bonds 
for $6,750,000 at 4^ per cent, interest, secured by mortgage on the 
Consolidated Company's property, the bonds to be delivered to and 
guarantied by the Union Company and exchanged at the rate of $450 
par value of bonds to $1,000, par value of stock, and that the Consoli- 
dated Company's stock when so received should become the property 
of the Union Company, and should then be by it deposited with the 
Equitable Trust Company, the trustée in the mortgage, as further se- 
curity for the bonds. Such proposais were carried out. Ail the 
$15,000,000 stock of the Consolidated Company, except 155 shares, was 
delivered to the Union Company, a very large part thereof by Yerkes 
as owner. The exchange of bonds for stock was made and the stock 
delivered to the trust company, and is still in its possession and control 
under a trust agreement attached to the bills. A second operating 
agreement was made between the Consolidated Company and the Union 
Company, attempting to ratify and confirm the first operating agree- 
ment, and the Union Company caused the dummy directors of the 
North and West Companies to pass a resolution ratifying the new 
operating agreement and authorizing the officers of the companies to 
exécute the Yerkes release. 

It is further stated in the bills that prior to Septeml^er 1, 1903. the 
North and West Companies had no notice that Yerkes or any of his 
associate directors had personally profited out of the construction 
and equipment of any of the subsidiary lines, or any notice of the 
making of the two operating agreements, or of the fact that said North 
and West Companies were the real owners of said railroads and their 
stock, or of the Consolidated Company bonds, or that they were in 
any way interested in the Consolidated Company, or of the Yerkes 
release, and that the stockholders of the North and West Companies 
were not able to obtain until July 26, 1903, the résignations of the 
dummy directors and officers and the sélection of independent boards 
of directors acting in the real interests of the companies. It is also 
alleged that in April, 1903, creditors' bills were filed in this court 
against the North and West Companies and the Union Company ; and 
receivers were appointed over ail three companies and their property. 

It further appears that propositions were made for a modification 
of the leases made to the Union Company reducing the rent payable 
to the North and West Companies or their stockholders by making it 
dépend to a certain extent upon the net earnings of the Union Traction 
System and, also, as the Union Company had by virtue of the transfer 
of the $15,000,000 Consolidated Company stock from Yerkes and his 
associâtes to the Union Company obtained the virtual control of the 
Consolidated Company's lines, the earnings of those lines were to go 
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in as part of the gross earnings upon which the diminished rent pay- 
able to the North and West Companies should be determined. Ac- 
cordingly, and on the 24th of July, 1903, an agreement was entered 
into betvveen the North and West Companies and the Union Company, 
which agreement consisted of four written instruments, two amended 
leases, one being made by the North and the other by the West Com- 
pany, a "side agreement," so called, and a tripartite agreement, so 
called, between the North and West and the Union Companies in 
relation to certain stock of the North and West Companies held by the 
Union Company, and defming the respective interests of the parties 
therein. 

By the amended leases the rent was made to dépend on the gross 
income of the lines of the North and West and the Consolidated Com- 
pany, deducting therefrom fixed charges, interest, opération, déprécia- 
tion, taxes, damages for personal injuries, etc., in order to arrive at 
the net earnings. If the net earnings are less than $237,600 per 
quarter for the North Chicago Company and $197,385 per quarter for 
the West Chicago Company (the rents reserved in the original leases), 
an amount equal to the différence shall be made good out of the net 
earnings from ail its other railways ; that is, from the Consolidated 
lines. If such net earnings are insufficient to make it good, the actual 
amount of earnings shall be divided between the North and West in 
proper proportion. Any deficiency remaining after such division shall 
not be a charge against the lessee (the Union Company) unless the 
rent falls below $99,800 per quarter for the West Chicago Company, 
and below $118,400 for the North Chicago Company. Any deficiency 
below thèse amounts is to be a cumulative charge against the future 
net earnings "of the demised property and of the Traction Company" ; 
that is of the North, West, and Consolidated lines. The Union Com- 
pany guaranties that its net earnings shall be sufïicient to pay thèse 
minimum rentals. The gross income is to include fares, tolls, etc., 
from the demised property, and income of every description from the 
railways owned, leased, or operated by the Union Company. In order 
to arrive at the net income, certain déductions of fixed charges, op- 
ération, etc., are made, and among thèse déductions are the following : 

"Interest upon the bonds of any company, directly or indirectiy controUed 
by the Traction Company, for which said company may be, or be held to be, 
llable by reason of any agreement of guaranty, or otherwise [meaning the 
Yerkes Consolidated bonds]. 

"Such proportion of any deficiency arising from the opération or eontrol of 
existing feeders or Connecting lines, coniiected with the railways of the [West 
Chicago] Rallroad Company and the North Chicago llallroad Company, or ei- 
ther of them, as may be agreed upon between said two companies and the 
Traction Company." 

Referring to any deficiency in earnings of the Consolidated lines 
caused by the payment of 4^2 per cent, interest on the $6,750,000 Con- 
solidated bonds, being $303,750 annually. 

It will be seen that this instrument makes the amount of rent pay- 
able to the North and West Companies dépend in part on the earnings 
of the Consolidated lines, the eontrol of which was given to the Union 
Company by the transfer of the Yerkes stock growing out of the 
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agreement of December 1, 1899, when the Union Company guarantied 
the Consolidated bonds andYerkes got the Consolidated bonds and the 
release ; also that the North and West, up to this point, recognize the 
obligation of thèse bonds by agreeing that the Union Company may 
deduct from the gross income what thcy pay for interest on them. In 
other words, the North and West take the benefit of this contract to 
pay them rent, but do not propose to take the burden of that part of 
it which allows the Union Company to hold the Consolidated stock 
and pay interest on the Consolidated bonds. 

Before this point is further considered, hovvevcr, it is necessary 
to refer to the instrument referred to in the last clause above quotecl, 
which was the "side agreement" between the North, West, and Union 
Companies, made the same day, and is as follows : 

"Whereas, the said parties of the flrst and second parts havc rosiipcfively 
demised their street railways to the said party of the tliird part hy leases 
bearing date the Ist day of Jmio, A. D. ]S0£), \yliich leases hâve been aineuded 
and altered by iiistrninoiits hearing even date herewitli : and, 

"Whereas, in the said amendnieiits it is ])rovided tliat tlie rcntals to l)e pnid 
shall in part be dépendent upon the net earnhigs of the prnix'rties respect ively 
demised to tlie said Traction Company, and in iiart be dejiendout njion the 
net earnings of tlio entire System of railways operated by tlie said t'raclin;) 
Company ; and, 

"Whereas, the said Traction Company bas certain tratîic arraiiL'cmcuts rel- 
ative to the linos of street raiiway owned by tUe Chicago Consolidatcil Tracti'in 
Company, and has control over said Consolidated Traction Coiii])any nnC.'.^r 
and by virtue of the provisions of a certain agreement tnu'cr wJiicli tlie ca]) 
ital stock of the said Consolidated Traction Company is deposited witli the 
Equitable Trust Company, and in piirsuancc of wliicli the said capital stock is 
iigreed to be voted in accordauce with directions received froni tlic rresidenl 
of the Union Traction Company, so long as defanlt sliall not be ni.-ide in tlic 
payment of the principal or interest of the bonds of tlie Coiisolidat.Hl Traction 
Company, to seeure the payment of which said sliares of stocl< are dciiositcd ; 
iind 

"Whereas. controversies liave ariseii as to tlio validity and binding cfi'cct of 
tho transactions wliicli resulted in the i.ssue of tlie said bonds, and as to tlie 
obligation to pay the hiterest accruing thcreon ; and 

"Whereas, in the aniendnients to the said lease bearing even date lierewith 
it is provided that tliere sliall be deducted froni the gross income of the de- 
mised propcrty, iu order to ascertain tlie net iiiconio thcreof 'sncli proportion 
of any deficiency arising from the opération or control of existiiig feeders or 
Connecting Unes connected with the raiiway of the West Chicago Street Rail- 
road Company and the North Chicago Street Itailroad Company, or eithor of 
them, as may be agreed upon between said two companies and tlie Traction 
Conuiany" ; and 

"Whereas. the lines of tlie said Chicago Consolidated Traction Company are 
feeders or Connecting lines connected witli the railways of the said West and 
North ('hicago Street Kailroad Companies, and the parties liereto are desirons 
of detining tïie rights of the respective parties hereto with référence to the said 
Unes of the Consolidated Traction Company under the said leases .-is amended : 

"Xow. tlierefore, in considération of the promises, it is hcrciiy coveiiaiitcil 
and agreed as follows : 

"First. It is covenanted and agree<l that until otherwise agreed in writing 
between ail tho parties to thèse articles of agreement, said Uui(m 'Tracti<i!i 
Comiiany shall continue to control or operate the lines of the Cimsoliilated 
Tractioii Company to the same extent as at tbe dat<î of the exécution of tlu-si^ 
arti(-les of agreement, and shall take. ail stejis and causi^ ail acts to be doue 
and ail paynients to be inade whicli shall be or beconie necessary in order to 
'maiutain the existing relations between the Union Traction Coiiiiia.iiy aiul 
the said Consolidated Traction Company: provided, however, tliat iiiitiiius 
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hereln shall operate or be construed to operate in any way to interfère witli 
tlie parties hereto, or eitlier of them, questioning the validity of sald bonds of 
said Consolidated Traction Company, or the obligation to pay interest thereon, 
or of tlie operating agreement with the said Union Traction Company, or ques- 
tioning the validity or binding effect of any contract or guaranty of the North 
or West Chicago Street Railroad Oompanies made in connection with any of 
the lines of raihvay now operated by the Consolidated Traction Company, It 
being agreed that said controversies and the question involved therein shall 
be left open, to be hereafter adjusted or litigated. 

"Second, It is covenanted and agreed that any deflciency In the income of 
the Consolidated Traction Company below the amount necessary to discharge 
its obligations shall be paid ont of the gross earnings of the said Traction Com- 
pany as a part of its operating expenses until otherwise mutually agreed be- 
tween ail the parties hereto, and that ail the deflciencies so charged shall con- 
stitute an indebtedness due from said Consolidated Traction Company to the 
said Union Traction Company, to be coUected or repaid to said Union Trac- 
tion Company ont of the tirst surplus net earnings of the said Consolidated 
Traction Company, and that when any such deflciency shall be collected by the 
said Union Traction Company the same shall be paid over to the North and 
West Chicago Street Railroad Companies to the extent that the rent payable to 
the said Street Railroad Companies shall hâve been diminished by the char- 
ging of said deflciencies as a part of the operating expenses of the said Union 
Traction Company, and of the said North and West Chicago Street Railroad 
Companies, as hereinafter provided, except to the extent that such deflciencies 
of rent shall hâve been made good to the said Street Railroad Companies out 
of other funds. 

"It is further covenanted and agreed that ail payments made by the said 
Union Traction Company, as above provided, on acc-ount of deflciencies in the 
earnings of the Consolidated Traction Company, shall be charged as a part 
of the operating expenses of the North and West Chicago Street Railroad 
Companies respeetively, in the proportion of the gross earnings of eaeh to the 
aggregate of their total gross earnings. 

"Third. It is agreed that the Union Traction Company shall cause the stock 
of the said Consolidated Traction Company to be voted in such a manner as to 
cause thèse articles of agreement to be earrled into efïeet, and shall cause ail 
necessary contracts and agreements to be entered into to carry into effect thèse 
articles of agreement. 

"It is further covenanted and agreed that any interest or right heretofore 
or hereafter acquired by the Union Traction Company in the stock of the said 
Consolidated Traction Company, or in any of the companies formerly owning 
any of its constitvient lines. or in any company succeeding to the ownership of 
any of sald lines, shall, during the continuance of said leases, be held and 
owned for the joint beneflt of ail the parties to thèse articles of agreement, for 
the sole purpose of carrying into effect the provisions of tlieae articles of 
agreement and of said leases, and that in the event of the forfeiture of said 
leases by reason of any default of the said Union Traction Company, the 
same shall be the propertj' of the said North and West Chicago Street Railroad 
Companies. and shall be owned by them in the proportion which the présent 
outstandiug capital stock of each bears to the aggregate of their total out- 
standing capital stock ; and that upon the termination of the said leases by 
lapsc of tim'e or surrender, without default on the part of the said Union 
Traction Company, the same shall belong to the said Union Traction Com- 
jiany. frce from any claim thereon on the part of the sald North and West 
Chicago Street Railroad Companies. 

"Fourth. This agreement shall be construed as though it were a part of 
said leases. resiicctively. of .Tune 1. A. D. ]899, as ràodiliod as aforesaid. and 
any breach of this agreement sljàll hnve the same effect as a breach of any 
of the provisions of said leases, respeetively. as so modiflcd. 

"Fifth. This agreement shall enure to the beneflt of, and shall bind, tho 
suceessors and assîgns of the parties hereto." 

This agreemeat was also exécutée! by the receivers of the three com- 
panies, pursuant tO an order of court, November 12, 1903. 
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Another instrument, being a modification of the tripartite agreement, 
in'resptct to the stock of the North and West held by the Union Com- 
pany, was aiso executed on the same day. Thèse four papers are. ail 
parts of the same transaction, and together constitute the "agreement" 
of July 34, 1903. They are ail to be construed together as if ex- 
pressed in the same instrument. It is now sought by the pleas offered 
to set up an estoppel on complainants by reason of the exécution 
particularly of . the side agreement, which was not referred to or at- 
tached as an exhibit to the bills, in connection with the amended 
leases, making the rentals in part dépendent on the earnings of the 
Consolidated lines, authorizing the déduction of interest on the Yerkes 
bonds in diminution of rent, and providing for the continuance of 
existing relations under the operating agreement. The Consolidated 
Company also pleads acquiescence and estoppel to question the operat- 
ing agreements. 

Upon the preliminary question whether the alleged frauds of Yerkes 
gave the North and West Companies bénéficiai ownership of the stock 
of the constituent companies and the $15,000,000 stock of the Con- 
solidated Company, rather than operating as a fraud on the constituent 
and Consolidated companies, rendering the stock voidable by them, 
the first view was that evidently held by Judge Grosscup in overruling 
the demurrers. Of course, if thèse constituent companies are to be re- 
garded as mère construction companies, and they and the Consolidated 
Company only as dummies or instruments of the North and West Com- 
panies, this view is sound, because Yerkes' alleged fraud on them by 
causing the issue of the fictitious stock might be regarded as a fraud 
on the North and West Companies. If, on the other hand, the con- 
stituent companies and Consolidated Company, as the bills seem to 
sho\v, are to be looked upon as independent entities, having their own 
stockholders, property, and business, it might possibly be in the end 
decided that the alleged frauds of Yerkes in appropriating to himself 
ail its stock, without considération to it or its constituent companies, 
were mainly frauds against it and them, and that North and West 
Companies are only to be looked upon as creditors, not entitled to the 
stock, but that the Consolidated Company, if ever in a position to do so, 
might bave the stock and bonds canceled. For illustration, suppose it 
cost $450,000 to build and equip the road of the Ogden Street Rail- 
way Company, one of the constituent companies, under a contract with 
the State Construction Company (in which Mr. Yerkes owned 70 per 
cent, of the stock) fixing the contract price at $450,000 in bonds and 
$3,000,000 cash or stock of the Ogden Company ; that the Ogden Com- 
pany issued the bonds, Mr. Yerkes procured their guaranty by the 
West Chicago Company, and then the Ogden Company turned ail the 
bonds and stock over to the construction company in full satisfaction 
of the contract, and Mr. Yerkes thus became possessed of 70 per cent, 
of the $3,000,000 stock, the other 30 per cent, going to local promoters 
of the Ogden Company for obtaining the franchise, etc. Suppose, 
further, that this was simply a scheme to enable Yerkes to control the 
Ogden Company, and appropriate a majority of its fictitious stock to 
himself. Assume, further, that the Ogden Company was an inde- 
pendent cornpany, having a street franchise, owning the road, owing the 
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bonds, etc. On thèse suppositions was it the Ogden Company which 
was defrauded, or the West Chicago Company? However, this ques- 
tion was not argued before me, and was disposed of by Judge Gross- 
cup. I hâve not carefully examined it, and indicate no opinion upon it. 
Assuming for the présent that the proviso contained in the side 
agreement reserved the right to the North and West Companies to at- 
tack the bonds and the operating agreement, notwithstanding the 
benefits obtained by them from the transactions giving rise to that 
agreement under the leases and that instrument, the effect of the parà- 
graph as to the ConsoHdated stock is to be determined. Complainants 
do not reserve the right to attack the transfer of the stock from Yerkes 
to the Union Company, and they treat the stock as whoUy vaHd, claimr 
ing that it is theirs, and entitles them to control the Consolidated Com- 
pany. If they had originally no right to this stock, or if they are now 
precluded by their acts from claiming it, they would seem to hâve no 
right to attack the ConsoHdated bonds or mortgage. Their right to 
attack thèse appears to be dépendent on their standing as virtual stock- 
holders, holding bénéficiai title to the stock through Yerkes as their 
trusted agent and fiduciary. Without owning the Consolidated stock, 
so as to give them some interest in the Consolidated Comeany's prop- 
erty, what concern hâve they in setting aside the bonds ? How is their 
interest injurioùslv affected so long as they are not shareholders or 
property owners? They hâve agreed that for SJ84 years the Union 
Company may be the practical owner of the Consolidated lines, and may 
pay the interest on such bonds and deduct the amovmt from the rent. 
They hâve also agreed that for the same period the Union Company 
may continue to hold the stock and vote it for their benefit in so con- 
trolling the Consolidated Company's lines as to be able to pay the rent. 
By so agreeing they accept the benefit of the means by which the 
Union Company obtained the stock ; that is, through the Yerkes trans- 
fer, which was the considération for the issue of the bonds to Yerkes. 
He surrendered the stock to get the bonds. North and West then 
agreed to confirm this transfer by securing from the transférée, the 
Union Company, a pledge to hold and vote this stock for their benefit. 
Four times a year, when the North and West Companies accept the 
quarterly rent payments they again and again affirm the validity of the 
transferree's title and the title of Yerkes, as the transferror oi the 
stock. And so they will go on affirming it for nearly 10 centuries, un- 
less default be made in the amended leases ; and even in that event they 
will again affirm it, by becoming the absolute owners of the Consolidat- 
ed Company's stock by conveyance from the Union Company through 
the Yerkes transfer ; thus obtaining it by a chain of title entirely inde- 
pendent of that of trust, ex maleficio, as set up in their bills. As to the 
comprehensive interest now held by the Union Company in the prop- 
erty of the Consolidated Company, see Chicago Union Traction Co. v. 
Chicago (111.) 65 N. E. 470. 

What right hâve they to attack a title so persistently affirmed, and 
which they would continue to affirm, every three months, even after 
they had successfully destroyed it, if they should gain thèse suits? 
Is a court of equity to permit them to take such inconsistent positions 
and continue to occupy them for nearly 1,000 years? It is said that 
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Yerkes was not a party to the amended leases or the side agreement, 
and the position occupied by him and his estate has not been changed 
to their disadvantage, hence, the estate cannot rely on the estoppel, be- 
cause estoppels are mutual, and that there has been no rehance by him 
or his executor on thèse instruments, and therefore the law of quasi 
estoppel or inconsistent positions has no appHcation. A little reflection, 
however, will break the force of thèse suggestions. The bénéficiai 
interest secured by the North and West Companies tn the stock by the 
third clause of the side agreement was derived from the Union Com- 
pany holding by the Yerkes trànsfer. That clause provides that thé 
Union Company shall cause the stock to be voted so as to cause the 
side agreement to be carried into effect- — that is, to control and operate 
the Consolidated lines as operated at the date of the agreement, take 
ail steps and cause ail acts to be donc and ail payments to be made 
necessary to maintain the then existing relations of the Union and Con- 
solidated Companies — further, that any interest or rights in the stock 
acquired by the Union Company shall be held and owned for the joint 
benefit of the North, West, and Union Companies, for the sole purpose 
of carrying into effect the provisions of the side agreement and the 
leases, and, if the leases be forfeited, the North and West Companies 
shall own the stock. The words "any interest or rights" mean the 
légal title to the stock, carrying the full power of control of the Con- 
solidated lines, the same title held by Yerkes. The North and West, 
therefore, get the benefit of the Yerkes trànsfer (1) by obtaining ail 
the net earnings of the Consolidated lines for the full term of the 
amended leases up to the maximum rent reserved ; (2) they get the full 
équitable and légal title to the stock if the leases are forfeited by de- 
fault. Both thèse important and valuable rights, one in possession 
and the other in contingent expectancy, they get solely through the 
Yerkes trànsfer. But such trànsfer was burdened by the lien of the 
bonds, and Yerkes exacted an agreement that the stock should be de- 
posited with the Equitable Trust Company as security for the bonds. 
In substance and effect it was a sale of the stock with a mortgage back, 
in the form of a trust pledge from the Union Company to Yerkes. The 
stock was thus mortgaged stock, subject to the lien for Yerkes' benefit. 
The North and West Companies then make a conditional purchase of 
this incumbered stock from Yerkes' transférée— not only purchase it, 
but stipulate for its continued use for their benefit for 1,000 years. 
They reassert such title and the interest of Yerkes every three months, 
and then bring bills to set aside the incumbrance subject to which they 
take, and to assert an entirely independent and hostile interest. A 
grantee cannot, while asserting rights under the deed, dispute the title 
so as to avoid the payment of the purchase price. 11 Am. & Eng. 
Encyc. 441, and cases cited. Récitals in a deed are binding on the 
grantee where he bases his rights on it. 16 Cyc. 700. 

The case of Brazee v. Schofield, 124 U. S. 495, 31 L. Ed. 484, 8 
Sup. Ct. 604, is in point. There a husband and wife settled on land 
in Washington Territory, under the Oregon territorial act, allowing 
each settler 640 acres of land. They made improvements and became 
entitled to the land under the territorial act and subséquent fédéral 
statutes. The husband died, and the heirs and widow divided the 
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land, the east half to the widow and the west half to the heirs. The 
heirs then procured a partition of the west half into 10 parts. One of 
the heirs was a minor, and his portion was sold and conveyed by guard- 
ian's deed under order of the probate court to the défendant, April 
29, 1865. Défendant took possession and made improvements. Af- 
terwards, and in 1874, a donation certificate was issued by the Land 
Office, by which the west half was assigned to the heirs and the east 
half to the widow, long after her death. In 1877 a patent was issued 
granting the west half in the deceased husband and his heirs, and the 
east half to the deceased widow and her heirs. AU the heirs of the 
husband then joined in a deed to plaintiff of the land conveyed to de- 
fendant by the guardian in 1865. Plaintiff then brought ejectment. 
He claimed that the proceedings essential to vest the title under the 
acts of Congress had not been taken, particularly in respect to the 
giving of notice by the settler, and therefore defendant's grantor had 
no title in advance of the certificate and patent. But it was held that 
plaintiff, having derived ail the title he asserted through conveyance 
from the heirs of the settler, was estopped to claim that the latter had 
not resided on and cultivated the land, and made full compliance with 
the essential requirements of the donation act. So, in this case, com- 
plainants, asserting an interest in the stock under the Yerkes assign- 
ment, are estopped to question his interest so long as they take the 
benefit of the side agreement. Prof. Bigelow says that the privies of 
grantor and grantee, to the same extent as the original parties to the 
deed, may take advantage of the estoppel, but that persons claiming 
under an independent title are not estopped unless they succeed to or 
hold under the title to which the deed relates. And he gives several 
illustrations, and cites many cases, in support of the rule. 16 Cyc. 
715, 716. Possibly the North and West Companies niight, in a prop- 
er case, attack the Consolidated mortgage as ultra vires, as an unlaw- 
ful burden on their right to rents under the amended leases, unless thev 
are precluded from so doing by their agreement to maintain existing 
conditions, and that the Union Company shall pay interest on the 
bonds ; but that is not this case. They assert no rights under the 
side agreement, which is not in any way referred to in the bills. They 
stand wholly on their right to enforce the trust ex maleficio, arising 
from Yerkes' alleged frauds. 

But, even if the Yerkes estate cannot rely on this estoppel, the 
other view of the matter seems equalh' conclusive. As bas been said, 
the case of the complainants substantially dépends on their alleged 
bénéficiai ownership of the stock in the hands of Yerkes as their fidu- 
ciary. If they fail on this ground, they make no such case as would 
authorize the court to set aside the Consolidated Company's bonds or 
mortgage simply for the reason that to do so might increase their rent 
under the amended leases and side agreement. They do not state a 
case for any such relief, nor would it be germane to the case made in 
their bills. Without the stock, then, they hâve no interest to avoid 
the bonds or mortgage, since their property is not incumbered by 
them. Therefore, if complainants hâve precluded themselves from 
reclaiming the stock from the Union Company, the relief they ask 
150 F.— 40 
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against the Yerkes estate and Parsons is of no conséquence. If they. 
are estopped as to the Uniçn Company by the amended leases and sïde 
agreement from claiming ovvnership of the stock through Yerkes' 
alleged frauds, then they are in no position to attack the Consolidated 
bonds or mortgage, at least under the case made by tlie bills. So far 
as their right to claim the stock from the Union Company by any 
title independent of the side agreement is concerned, that agreement 
would seem to aniount to an absokite and complète estoppel, so long 
as they take its benefits, both by deed and in pais by quasi estoppel. 
So long as that sealed contract stands, they are bound by its terms, 
and are estopped by their deed to upset the right to the control of the 
stock by the Union Company for the leasehold term of 984 years. 
Not onfy does that agreement show on its face that they claimed the 
bonds and mortgage were possibly invalid, but they did not then nor 
do they now claim that any invalidity attaches to the stock, which is 
the main considération in the whole situation. And so long as the 
side agreement or the modified leases stand complainants are in no 
position to plead want of knowledge of facts which might hâve led 
them to take a différent step or make a différent contract. It seems, 
also, that the rule of inconsistent positions or quasi-estoppel applies as 
between the North and West and Union Companies. This subject 
is considered by Prof. Bigelow in his récent article on estoppel in 16 
Cyc. 782. It seems from an examination of many of the cases cited 
by him that, if a person avails himself of the benefit of a transaction, 
lie cannot be heard to deny its validity. The same rule is held in In- 
ternational Contracting Co. v. I^mont, 155 U. S. 303, 15 Sup. Ct. 
97, 39 L,. Ed. 160 (cited as United States v. Lamont), and Wormser 
V. Metropolitan St. R. Co., 184 N. Y. 83. 90, 76 N. E. 1036, Id., 98 App. 
Div. 29, 90 N. Y. Supp. 714. See, also, Brazee v. Schofield, 124 U. 
S. 495, 8 Sup. Ct. 604, 31 L. Ed. 484, above referred to. 

Counsel for complainants suggest that the transaction between 
Yerkes and the Union Company was simply a division of the spoils ; 
and this is the allégation of the bills. Upon this theory it is argued 
that the North and West Companies had the right to settle or litigate 
separately with the Union Company and the Yerkes interests, obtain- 
ing by adjustment what they could from one, and then pursuing the 
other for his share of the plunder. A complète answer to this sug- 
gestion seems to be that by dealing with the Union Company, through 
the amended leases and side agreement, the North and West Com- 
panies hâve precluded themselves from ever obtaining the stock as 
cestuis que trust of Yerkes, according to the theory of their bills, but 
that their so obtaining it is a condition précèdent to their right to 
either attack or obtain the bonds or mortgage. Therefore their settle- 
ment with the Traction Company, which forecloses them from ob- 
taining the stock by a hostile title, and prevents them from denying 
the title of the Union Company derived from Yerkes, puts them in a 
position where they hâve no interest to serve by attacking the bonds 
or mortgage. The interest in the stock taken by them under the side 
agreement, and their continued acceptance of rent under the amended 
leases, dénies and destroys their right to question the title of the Union 
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Company, or to assert an independent, hostile title to the stock, with- 
out which title they hâve no standing either to question or hâve de- 
livery of the bonds. 

In the prayers of the biils complainants also daim title to ail the 
property of the constituent companies now vested in the Consolidated 
Company. If the fact that the lines were in part built with moneys of 
complainants, some of which it appears by the bills was repaid, and in 
part upon the crédit of complainants, gives them title to the property — 
a proposition which it seems difficult to assent to — yet the same con- 
sidérations of estoppel would seem to apply as in case of the stock. The 
agreement of the North and West Companies that the Union Company 
may control the property for their benefit to secure their rentals for 
984 years would appear to be quite inconsistent with their claim to own 
the property, and thus deny ail validity to the stock and ail title of the 
Union Company thereto. And they hâve also agreed that existing 
relations shall be maintained, a thing impossible if they are to own 
the Consolidated property. I think, therefore, that the pleas of es- 
toppel show that the North and West Companies are precluded by the 
amended leases and the side agreement from obtaining the title to the 
Consolidated Company's stock, and, having lost the right to do so, 
they hâve no such interest as entitles them to question the bonds or 
mortgage of the Consolidated Company, and that the pleas of the de- 
fendants Owsley, the Union Company, its receivers, and the Equitable 
Trust Company should be permitted filing and sustained as valid pleas. 
I hâve hesitated to reach this conclusion because if my views are not 
sustained as to the estoppel, and it is also held that the corporate char- 
acter of the constituent companies can be ignored, and the fraud on 
them through the issue of the fictitious stock entirely disregarded, and 
that ail such originally worthless stock shall by a court of equity be 
vested in the North and West Companies, in such case ail the time con- 
sumed by possible trials of issues on the pleas and an appeal will be lost. 
In a case like this the matter of time is unusually important. But with 
my convictions on thèse questions I feel that the défendants should be 
entitled to a trial on the pleas. The Suprême Court has recognized 
the right to plead in U. S. v. California & Oregon Land Co., 148 U. S. 
31, 13 Sup. Ct. 458, 37 L. Ed. 354, and I do not think that the pecuhar 
circumstances of the case should induce me to overrule the pleas and 
defer the questions raised to the final hearing. In reaching this con- 
clusion, I hâve been somewhat influenced by the fact that Mr. Yerkes 
is dead, thus making it more difficult to understand the circumstances 
under which the constituent companies were launched, and their stock 
taken over by him. I do not mean to intimate that this fact should 
préjudice complainants unnecessarily, as I think they acted with dis- 
patch in bringing suifwithin a year and a half after they became able 
to do so. In view of the great complication of the situation, the many 
diverse and conflicting interests, and the difficulty of the questions in- 
volved, I think they acted promptly. But the fact remains that Mr. 
Yerkes is dead, and it may not be possible to reach as just a knowledge 
of the situation ten years ago as if he were living. Inasmuch as the 
release of Yerkes was part of the same transaction as the transfer of 
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the stock and issue of the bonds, the plea of défendant Owsley setting 
up that release is also allowed to be filed, and the plea held good. 

In regard to the pleas of the Union Company and its receivers, each 
setting out the amended lease and the side agreement, they purport 
to cover the whole equity of the bills, inchiding the question of the 
right of complainants to attack the two operating contracts. This 
makes it necessary to consider the etïect on such contracts of the two 
papers pleaded. The side agreement expressly reserves the right to 
attack the validity of the second operating agreement. Assuming that 
thèse instruments would ratify that agreement and prevent attack upon 
it, without the proviso reserving such right, the question is whether 
the proviso has any force. A somevvhat similar question was ruled 
in the cases cited below. In the case of International Contracting Co. 
V. Lamont (cited as United States v. Lamont) 155 U. 6. 303, 15 Sup. 
Ct. 97, 39 L. Ed. 160, a contractor's bid for dredging for the govern- 
ment was accepted by the engineers in charge, but the matter was held 
up b\ the Secretary of AVar. The work was readvertised, and pending 
this bid the contractor commenced a mandamus suit to compel the 
Secretary of War to sign a contract with him under his first bid. Be- 
fore this suit was disposed of the bids under the second advertisement 
were opened, and it was found that the same contractor was again 
the lowest bidder, at a price much lower than his first bid. Being 
again the lowest bidder, he obtained a contract for the work, and the 
mandamus proceeding was dismissed. The contractor then demanded 
of the Secretary of War that he should sign the contract awarding him 
the work under the first bid, which was refused. Thereupon the con- 
tractor again commenced a mandamus to compel the exécution of a 
contract under the first bid. The court, after holding that mandamus 
would not lie in such a case, proceeded as follows : 

■'But, even if the writ of maïKlaïuus could be so perverted as to make it serve 
the purposes of an ordinary suit, tlie relater is in no position to avail liim- 
self of such relief. He entered of his own accord into the the second con- 
tract, and has acted under it and has taken advantaîres which resulted from 
his action under It, having received the comiiensation which was to be paid un- 
der its ternis. Having done ail this, he is estopped from denying the \'alidity 
of the contract. Oregonian Railway v. Oregon Kailway, 10 Sawy. 4(>4, 22 Fed. 
245. Nor does the fact that in maklng his second contract the relator protosted 
that he liad rights under the flrst better his position. If he had any such 
rights and desired to maintain them, he should hâve abstained from jjuttlug 
himself in a position where he voluntarily took advantage of the second oppor- 
tunity to secvu'e the work. A party cannot avoid the légal conséquences of his 
acts by protesting at the time he does them that he does not inteud to subject 
himsolf to such conséquences. In the case of Bank of the United States v. 
Bank of Washingon, G l'et. (U. S.) 8, 8 L. Ed. 299, certain paymcnts had been 
made to the flrst baiik upon a décision by the court bélow, with notice that 
the payor intended to take the. case to the Suprême Court of the Uiiitcd States, 
and would expcct the payée, the Bank of the United States, to refund the money 
if that <!ourt sliould reverse the décision of the court below, and hold that it 
was not due. The court said: 'No notice whatever could change the rights 
of the parties so as to make the Bank of the United States resiH)usible to re- 
fund the inonev.' The whole case of this l'elator is covered by Gilbert v. United 
States, 8 AVall. (U. S.) .''.58, 39 L. Ed., in which this court, throuL'h Mr. 
.Justice Miller, said: 'If the clainiants had any objection to the jirovisions oi' 
the contract they signed, they should hâve refused to mako iti Ilaviug luade it 
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and exeeuted it, their niouths are closed against any déniai that It superseded 
ail previous arrangements.' " 

A similar question was présentée! in Wormser v. Metropolitan Street 
Railway Co., 184 N. Y. 83, 76 N. E. 1036. In that case a street rail- 
road corporation was reorganized for the purpose of extending its 
road. The plaintiff, one of the stockholders of the company, brought 
on behalf of the plaintiff and ail other stockholders similarly situated 
a suit to enjoin the company and another company connected with it 
from carrying out the reorganization plan, and to hâve the same set 
aside as illégal and void. It appeared, however, that after suit brought, 
but before the answer was put in, the plaintiff availed himself of the 
plan by subscribing to the capital stock of the new company, and then 
sold his option or privilège to third persons for over $,j,000. He made 
this subscription under protest, claiming it to be only to préserve his 
rights. The court held that he had ratified the plan of reorganization 
and was estopped. The court quote the language from the Lamont 
Case, taking the position that plaintiff, taking the inconsistent position 
under protest, could not be considered, and that a party cannot avoid 
the légal conséquences of his acts by protesting at the time he does 
them that he does not intend to subject himself to such conséquences. 
The language of the Suprême Court of Alabama in Robinson v. Peb- 
worth, 71 Ala. 210, is quoted with approval, that an estoppel in a case 
of this kind simply means that you shall not take the fruits of an il- 
légal transaction and afterwards set the transaction aside as illégal. 

The second operating agreement is confined in its opération to 50 
years from December 1, 1899. But the side agreement obligates the 
Union Company to maintain existing relations for 984 years, unless 
the parties otherwise agrée. So the operating agreement is extended 
to the full life of the amended lease. If those leases are forfeited, the 
North and West Companies become owners of the Consolidated stock, 
so far as the légal title and full control of the feeder lines are con- 
cerned, and can make such an operating agreement as they choose. 
Suppose the operating agreement were set aside while the amended 
leases were still in force, would not the Union Company still be obliged 
to vote the Consolidated stock to carry into effect the provisions of the 
leases and to maintain existing relations between the Union and Con- 
solidated Companies, using its control of the stock for the joint bene- 
fit of the North, West, and Union Companies? On the whole, I am 
inclined to think that the North and West Companies, so long as they 
claim under the side agreement and take the benefit of it, must submit 
to the provision that the Union Company shall hold the stock to carry 
out the leases and the side agreement, and to maintain existing traffic 
arrangements with the Consolidated Company, notwithstanding the 
proviso that the North and W^est Companies may contest the operating 
agreement. 

In regard to the pleas of the Consolidated Company setting up en- 
tirely distinct grounds of estoppel to contest the operating agreements, 
I am inclined to think that the matter can be disposed of through the 
pleas of the Union Company. The motion to file pleas by the Con- 
solidated Company is therefore denied. Complainants do not now, 
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as formerly, take any chances by replying to the pleas and tlius taking 
issue thereon. Pearce v. Rice, 142 U. S. 38, 42, 12 Sup. Ct. 130, 35 
h. Ed. 925; Horn v. Dry Dock Co., 150 U. S. 610, 14 Sup. Ct. 214, 
37 L. Ed. 1199; Elgin Wind Power Co. v. Nichols, 12 C. C. A. 578, 
65 Fed. 215. The case of Daniels v. Benedict, 38 C. C. A. 593, 97 
Fed. 367, is not opposed to the cases in the Suprême Court, because 
the plea of séparation in that case covered the whole equity of the bill, 
The right to plead or answer to the amended bills : As stated above, 
complainants amended the bills by leave of court by joining as a party 
John B. Parsons, of Philadclphia. He is brought in as one of the 
represented défendants under the first paragrapn of the bill, making 
Henry G. Foreman and others parties in their own right and as repré- 
sentatives of the owners of bonds, who are not joined because they 
are so numerous and their names are unknown, the évidence having 
developed that Mr. Parsons was from January 1, 1894, to January 12, 
1897, vice président and gênerai manager and a director of the com- 
plainant companies, and wrongfully co-operated with Yerkes to carry 
out the illégal purpose charged in the bill, the said Yerkes having ad- 
mitted into said scheme and into a participation thereof the said Par- 
sons,' and that Parsons received a large number of shares of several 
of the constituent companies, and later received in lieu thereof 8,455 
shares of the stock of the Consolidated Company, and on April 1, 1900, 
surrendered said shares to the Equitable Trust Company, and received 
in lieu thereof 380 of the Consolidated bonds, which said bonds said 
Parsons still owns. Such amendments having been made, certain of 
the défendants now move for leave to plead, answer, or demur anew 
to the bills, insisting that any amcndment to the bills, however unim- 
portant, gives ail the défendants the right to plead as fully as if they 
were pleading to the original bills, even to the extent of putting in an 
entirely new défense. Counsel for complainants, on the other hand, 
submits that the défendants hâve only the right to plead, demur to, or 
answer the new matter contained in the amendments and that no sub- 
stantial change was made in the bills ; Parsons having been made a 
quasi party by paragraph 12 of each of the original bills, charging that 
Yerkes admitted into his scheme and a participation of the profits 
other officers and directors of the North and West Companies, and that 
such persons received such profits in the shape of shares, first of the 
constituent companies, and subsequently of the Consolidated companies, 
but that complainants are unable to ascertain the names of such per- 
sons, and ask that, when discovered, they may be made parties défend- 
ant. The practice in respect to the right of a défendant, who has an- 
swered, to replead, demur, or answer anew after the bill is amended, 
seems to be quite unsettled. There is nothing in the equity rules 
adopted by the Suprême Court which throws any light upon the ques- 
tion. This being the case, the practice laid down in Justice Bradley's 
note to Thomson v. Wooster, 114 U. S. 104, 112, 5 Sup. Ct. 788, 29 L. 
Ed. 105, applies. Rule 90 of the equity rules provides as follows : 

"In ail cases where the rules prescribed by this cotirt or by the circuit court 
do not apply, the practice of the circuit court shall be regulated by the présent 
practice of the high court of chancery In England, so far as the same may 
reasonably be applled consistently with the local circumstances and local con- 
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veniences of the district where tbe court is lield, not as ixjsitive rules, but as 
furnishing just analogies to regulate the practice." 

In the note referred to Justice Bradley says that référence is made 
by this rule to the first édition of Daniell's Chancery Practice, publish- 
ed in 1837, as being, with the second édition of Smith's Practice, pub- 
lished the same year, the most authoritative work on ËngUsh chancery 
practice in use in March, 1842, when the fédéral equity rules were 
adopted, supplemented by the gênerai orders made by Lords Cotton- 
ham and Langdale in August, 1841. Such rules and orders, Justice 
Bradley says, exhibit that "'présent practice of the high court of chan- 
cery in England," which by the ninetieth rule was adopted as the stand- 
ard of equity practice in cases where the rules prescribed by the Su- 
prême Court or the Circuit Court, do not apply. Tlie learned justice 
further says that the later éditions of Mr. Daniell's work hâve been 
much modified by extensive changes introduced by the English orders 
of later date. 

The rule quoted by counsel is foundin the first édition of Dan. Ch. 
Pr,* 519 (307), and is as follows : 

"It may be observed liere tbat aiiy ameudnient of a bill, however trifling and 
uuimportant, autborizps a défendant, tliough not required to answer, to put iu 
au answer malving an entirely new défense and eontradicting bis former an- 
swer." 

Mr. Daniell cites only one case, and that unreported, decided by 
Ance Chancellor Shadwell. In later éditions to bis work, however, he 
cites the case of Bosanquet v. Marsham, 4 Sim. 573, decided October 
31, 1831, also a décision by Vice Chancellor Shadwell, who used the 
language quoted froni Mr. Daniell. In the same édition of Mr. Dan- 
iell's work ('^509 [301]) he lays down the rule as follows: 

"But, altbûi'.gh the original and amended bill constitute but one record, 
and are so considered at the bearing, tbe défendant, in case he bas answered 
the original bill, ongbt to answer the ameiidnieuts only." Citing only a prac- 
tice work. 

In the Bosanquet Case, above referred to, a gênerai demurrer to 
a bill was overruled. Défendant then demurred ore tenus for want of 
parties, and that demurrer was allowed, with leave to plaintiff to 
amend. The bill was then amended by adding a party and charging 
him to be out of the jurisdiction, but the case made, and the relief 
prayed, remained the same as before. Défendant then put in a gên- 
erai demurrer to the amended bill. Plaintiff objected that défendant 
could not demur twice to the same matter. "The Vice Chancellor 
[Shadwell] said that after a défendant bas answered a bill, if any 
amendment, however trifling, were made in it, it would be entirely 
compétent to the défendant to put in another answer, and to make an 
entirely new défense; and that he tliought the same rule applied to a 
demurrer." It will be noticed that this case was that of a new demur- 
rer, and the Vice Chancellor refers to what he regards as the existing 
practice applying to an answer. 

In Ellice v. Goodson, 3 Myl. & Cr. 653, decided in 1838, Vice Chan- 
cellor Shadwell had allowed a demurrer which had been interposed 
to a bill amended after answer. The amendments were considérable 
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in extent, but did not reqiiire any new engrossment of the bill. They 
consisted partly in expunging matter which stood-in the original bill, 
and striking ont the names of sonie défendants who turned ont not to 
be interested in the controversy. The original bill was filed on behalf 
of the plaintiff and other specialty creditors, but by the aniendments 
it was converted into a suit on behalf of the creditors generally. The 
Vice Chancellor allowed a demurrer to be pleaded to the amended bill 
and held the demurrer good. Lord Cottonham held that the answer 
standing upon the record operated to overrule and set aside the de- 
murrer. He says that the défendant cannot justify repeating by bis 
answer to the amended bill what he bas stated in answer to the original 
bill, for it would clearly be impertinent for him to do so. He niay in- 
troduce anything qualifying bis former statements, but he cannot sub- 
stantially repeat what he bas said in bis former answer, because to do 
that there is already an answer, and ail be bas to do is to complète the 
record. He can no more demur to that which he has before answered 
than he can answer to it. If the amendments make an entirely new 
case, the original bill would go out, and the answer would follow the 
same fate. The rule laid down in EUice v. Goodson was changed by 
Order in Chancery No. 37, adopted in August, 1841, found in 1 Craig 
& Phillips, Rep. 379, and will be found also in Bâtes' Fédéral Prac- 
tice. This rule provides that no demurrer or plea shall be held bad 
and overruled upon argument only because the answer of the défendant 
may extend to some part of the same matter which may be covered by 
such demurrer or plea. Thèse citations show, I think, that the prac- 
tice in England was not clearly settled at the time of the adoption of 
the fédéral rules of equity practice in 1842. 

Counsel for défendants, however, cite the cases of Blythe v. Hinck- 
ley (C. C.) 84 Fed. 228, 244; Nelson v. Eaton, 13 C. C. À. 523, GG Fed. 
376; Fisher v. Simon, 14 C. C. A. 443, G7 Fed. 387; French v. Hay, 
23 Wall. 238, 22 L. Ed. 854. In Blythe v. Hinckley défendants put 
in a cross-bill which was never answered, and then took a decree pro 
confesso for want of an answer. After taking this decree, they amend- 
ed their cross-bill twice, tiot introducing new matter, but withdrawing 
allégations as to practice in another judicial district, and striking out 
the name of one of the original défendants in the cross-bill. Judge 
Morrill lays down the rule quoted from Daniell, but it is évident that 
the question hère presented was not before him in any way. The de- 
fendants, not having answered at ail, were, of course, entitled to an- 
swer fully the amended cross-bill. In Nelson v. Eaton, above cited, no 
answer of any kind was ever put in, but after a decree pro confesso 
was entered, and after défendants had moved to vacate the decree 
and either dismiss the bill for want of jurisdiction or for leave to an- 
swer, the court allowed complainant to amend bis bill to show juris- 
diction. Whereupon he denied the defendant's motion, and entered a 
final decree for the complainant. It was held on appeal that the de- 
fendant should bave been allowed to answer. In this case, also, the 
question hère involved was not presented. Fisher v. Simon, above 
cited, was also a case where no answer was ever put in. The court 
entered a decree supposing it to be interlocutory which was in fact final, 
and when bis attention was called to it set aside the decree. After 
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the decree had been set aside complainant amended the bill so as to 
show the jurisdiction of the court, and the défendants were allowed to 
plead, whereupon plaintifif appealed. Ihe question hère pending was 
in no manner involved in the case. In French v. Hay, also above cited, 
complainant filed an amended bill entirely changing the case as to two 
of the défendants, attempting to charge them with the amount of cer- 
tain rents due from another défendant who was insolvent. Thèse de- 
fendants never appeared to or answered the amended bill. A decree 
pro confesso was entered against one of them for the value of the 
rents. Such défendant moved to set aside the decree, whereupon it 
was vacated in part, but left standing so as to charge him with the 
rents. He thon answered as to the whole case. The court say that 
the gênerai rule is that an amendment to the bill gives the défendant 
the right to answer as if he had not answered before. In view of the 
facts in the case, however, it is apparent that it is not authority on the 
question hère presented. The language of Mr. Daniell above quoted 
bas been repeated in a number of cases in the state courts, but there 
are many cases holding to the rule contended for by counsel for corn- 
plainants, to the efifect that a défendant bas only a right to answer the 
new matter set up by amendment to the bill. It seems clear that such 
rule must apply to a case like this, where the complainant by the amend- 
ment simply brings in a represented party défendant, a person who 
was referred to in the original bill as unknown, Much confusion 
would resuit from adopting a rule that every time the complainant 
in an omnibus bill brings in a represented party complainant or défend- 
ant ail the other défendants who hâve answered bave the right to plead, 
answer, or demur anew, either contradicting their original answers or 
pleas or setting up any new défense. The following cases seem to sus- 
tain the rule contended for by défendants ; Bowen v. Idley, 6 Paige 
(N. Y.) 46; Burney v. Ball^ 24 Ga. r^OÔ. In Thomson v. Maxwell 
Land Grant Co., 3 N. M. 209, G Pac. 193, a bill was amended by elim- 
inating certain portions, thus making an entirely new case. It was 
held that défendant might put in an entirely new answer, approving 
1 Dan. Ch. Pr. 409, to the effect that the amendment to a bill after 
answer does not authorize a défendant to demur for any cause to which 
the original bill was open, unless the nature of the case is changed by 
the amendment. The court allowed the défendant to put in a new an-, 
swer, notwithstanding that the Su]:)reme Court of the United States 
had, on reversing a former decree in the same case, given leave to the 
défendant to answer any new matter contained in the amended bill. 
See, also, Bauer Grocerv Co. v. Zelle. 1^2 111. 407. 50 N. E. 238. The 
case of Casserly v. Waite, 124 Mich. Vu. 82 N. W. 841, 83 Am. St. 
Rep. 320, contains a satisfactory discussion of this subject, and holds 
that a purely formai amendment adding a new party défendant after 
answer, but in no way changing or afifecting the rights of the answer- 
ing défendant, does not authorize the latter to file an amended answer; 
bis original answer having covered the particular défenses to the or- 
iginal bill. See, also, Keene v. Wheatlev, Fed. Cas. No. 7,644, 9 Am. 
Law Reg. 33, 7 Leg. Int. 349, 4 Phila.'l57, .5 Pa. Law J. Rep. 501. 
I think the motion of the défendants for leave to demur or plead or 
answer fully to the bills as amended should be denied. 
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The other motion is that thc complainaiits be compelled to anuex 
to their bills the side agreement fully set out above. This motion is 
made upon the ground thât the bills, having stated that an agreement 
existed, and annexed that part of the agreement consisting of the 
amended leases and the tripartite agreement relating to the stock of the 
North and West Companies, ought to be compelled to complète the 
statement bv attaching the rest of it. On this motion I adopt the prac- 
tice stated by Judge Wheeler in Phelps v. EUiott (C. C.) 26 Fed. 881, 
to the effect that the practice under a state Code, to require the plain- 
tiff to make his complaint more definite and certain, does not apply to 
the equity side of the Circuit Court, and that in a suit in equity thc 
défendant bas no right to bave the plaintifï amend his bill, nor is it 
required of him so to do, nor to expose dcfccts or supposed defects 
in his case. On the argument of this niatter I thought that the motion 
did not involve an amendment of the bills, bccause it is therein stated 
that an agreement was made, and I thought that annexing the whole 
agreement by attaching a copy of the side agreement, by which thc 
whole contract between the parties was complcted, would not operate 
as an amendment to the bill. Fm-ther reflection, however, bas con- 
vinced me that the bills would be in substance and effect amended, and 
the case somewhat changed by attaching the agreement in question. 
This motion is aiso denied. 

Pleas No. 5 in Case 27,508, and No. 9 in 27,509, the amended fourth 
l^Iea in 27,508, and amended eighth plea in 27,509, ail proposed by the 
défendant Owsley, are allowed to be filed, and are sustained. Thc 
proposed pleas of the Union Company and Equitable Trust Company, 
to be amended by alleging that the side agreement was approved by the 
receivers. are allowed filing and sustained. The défendant Foreman 
did not file any plea of estoppel. If défendant Parsons elects to enter 
a gênerai appearance, he bas the right to plead, answer or demur, as 
he shall be advised. Ail other pleas filed or proposed are overruled. 

On Motion for L,eave to Amend Bills. 

Thc pleas of estoppel and release having been sustained pursuant 
to the opinion filed December 17, 1906, complainants move to a; •:'nd 
the bills in order to set up niatters in avoidance of the pleas and in 
»some other respects. The amendment relating to the niatter of estoppel 
is, in substance, as foUows : The negotiations resulting in amending 
the leases were conducted on behalf of complainants by the protective 
committees, who requested the Union Company to cause the dummy di- 
rectors to resign and the protective committees to be elected directors 
in their place; also to allow the protective committees to examine the 
books and papers of the North and West Companies, in order to famil- 
iarize themselves with the facts affecting their interests. The Union 
Company refused to grant their request until the protective committees 
should first agrée upon the terms of the amended leases. By reason of 
the refusai the committees could not acquire and did not hâve any 
knowledge of the facts stated in the bill in respect to the alleged Yerkes 
frauds, the operating agreement, the Consolidated Company mortgage, 
nor the Yerkes release. While negotiations were being conducted, the 
question arose whether the Consolidated lines should be included in the 
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arrangement. The committees stated to the Union Company their will- 
ingness to include said lines, if it could be done without préjudice to 
their rights in the Consolidated System, and without prejudicing any 
controversy in respect thereto, or its ownership or stock or the validity 
of its bonds. It was then stated that such an agreement could legally 
be drawn, whereupon the committees assented to the putting in of the 
Consolidated System, and the attorney of the Union Company was 
designated to draw such an agreement. Shortly thereafter, and at the 
meeting when the dummy directors resigned and the committees were 
elected in their place, and the amended leases approved, a draft of the 
side agreement was produced by the attorney of the Union Company, 
who stated to the new directors that the agreement was drawn withottt 
préjudice to, and so as to leave open for further adjustment or litiga- 
tion, ail controversies that did or might arise respecting the validity 
of the Consolidated bonds, or respecting the Consolidated System and 
its ownership, its stock, the operating agreement, and ail transactions 
respecting the same. Thereupon, relying on said statemetit and igno- 
rant of any of the facts relating to the same, except as disclosed by the 
side agreement, the directors authorized its exécution. The agreement 
is set out in the amendment as it appears in the opinion heretofore filcd. 
and following the signatures and seals of the receivers of the North, 
West, and Union Companies, bearing date November 13, 1903, and an 
order is recited in connection with the exécution by the receivers, made 
by this court November 12, 1903, authorizing the approval and direct- 
ing the receivers to join in the exécution of the agreement. 

It is also averred by the amendment that it was not the intention of 
the parties to the agreement to hâve it admit or recognize the validity 
of bonds, release, operating agreements, or ownersliip of the stock by 
the Union Compan)% or to provide that the other parties to the agree- 
ment should thereby acquire or purchase the stock from the Union 
Company, but that the mutual intention of ail the parties was that if 
the Union Company had any interest in the stock, which was not ad- 
mitted or intended to be, such interest should be surrendered to the 
extent of being brought under the amended leases, and the making of 
such arrangement and agreement should be without préjudice to any 
controversy or claim which might arise and exist as to the validitv 
of the bonds, operating agreement, ownership of the stock, or the right 
of either party to own or claim it independent of the contract ; that if 
such agreement as drawn, when properly construed, recognizes the 
validity of the bonds or operating agreement or ownership by the Union 
Companv of the stock, or prevents complainants from contesting stich 
validity or claiming the stock by independent title, then the agreement 
does not correctly express the mutual intention of the parties, but is 
the resuit of a mutual mistake or the mistake of comjjlainants, coupled 
with the fault, négligence, or misconduct of the Union Company in 
drawing the agreement and representing to the complainants its con- 
tents, force, and effect; that since the making of the agreement the 
Consolidated Company has been in possession and control of ail its 
railways, and during ail of said time they hâve been operated at a loss, 
and such déficit has been met by moneys loaned to the Consolidated 
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Company by the receivers of the Union Company eut of the earnings 
of the North and West Companies. 

ParagraJDh 9a of the prayer of the bill is amendée! so as to ask tliat, 
if the side agreement be construed to estop complainants from main- 
taining this suit, then that it be corrected so as to provide tiiat nothing 
in the agreement contained shall operate or be construed to prevent the 
parties from questioning the validity or ownership of the bonds, the 
vahdity of either operating agreement, the Yerkes release, and from 
contending that the transactions which resulted in the issue of the bonds 
and the exécution of the release were fraudulent, or to interfère with or 
prevent complainants from claiming that ail the stock was, before mak- 
ing the agreement and still is, the property of the complainants, and 
that the Union Company then had and now has no interest in or title 
thereto. 

By an amendment to paragraph 30 of the bill in the case of the North 
Company, it is alleged that a dividend of $88,000, as provided in the 
amended lease, was paid by the receivers of the Union Company to the 
stockholders of the North Company October 15, 1903, but that neither 
the stockholders nor the North Company hâve received any other 
moneys by way of rentals or dividends under the amended lease. A 
further amendment is sought to be made to the bills, by which the 
complainants claim that an issue of stock of the Chicago North Shore 
Electric Railway Company to the amount of $400,000 to Charles T. 
Yerkes, May 10, 1894, be held to be the property of the complainants; 
said stock having been obtained by said Yerkes as particularly alleged 
in the amendment in substantially the same way as the stock of the 
subsidiary companies. This amendment was objected to on the ground 
that it makes the bill multifarious, as none of the défendants are in- 
terested in it except the executor of the Yerkes estate. Ail the amend- 
ments sought to be made were allovved by the court, except the amend- 
ment foimd on page 4 of the amendments, alleging that the Consolidat- 
ed bonds were delivered directly to the trust company, instead of be- 
ing delivered to the Traction Company, and by it delivered to the trust 
Company. This amendment was not allowed because thought to raise 
an entirely immaterial issue. Thèse amendments having been al- 
lowed, hearing was had on the question whether the amendment as to 
the side agreement changes the conclusions arrived at in the orders 
allowing the pleas. One of the piu-poses of this amendment is to bring 
this case within the case of Bybee v. Railroad, 139 U. S. 003, 11 Sup. 
Ct. 641, 35 L. Ed. 305. In that case the railroad company was en- 
titled to certain lands under a congressional land grant. The grant 
was made by the act of July 25, 18fj(), and was a grant in prœsenti. On 
May 17', 1879, one Fisher attempted to apjM-opriate to bis own use under 
the mining laws of the United States a portion of the lands previously 
granted to the company, and constructed a ditch thereon, and on which 
its right of way had been laid ont. The railroad company was then 
the owner of the right of way upon which the ditch was located, but, 
under a misapprehension of its rights and a mistake of law it erroneous- 
ly supposed that its title had not vested, and that the appropriation 
of Fisher under the mining laws was valid; whereupon a deed was 



NORTH CHICAGO ST. B VO. T~ CHICAGO UNION TRACTION CO. 637 

made from Bybee and Fisher (Bybee claiming to be a co-tenant) to the 
railroad company for a considération of $250 paid, and containing 
a condition against impairing or destroying the ditcla ; the only right 
conveyed being a license "to enter on said ditch and construct and 
operate its road over the same" upon such condition. The road was 
constructed over the ditch, which was not kept in proper repair, and 
Bybee brought suit for damages to the ditch and water right occasioned 
by the construction of the railroad. The complaint alleged that the 
défendant accepted tlie deed, received possession of the water ditch 
and constructed its railroad and telegraph line across it, but in such 
a manner as to permanently obstruct and destroy it and render it im- 
possible to use it for the conveyance of water, and refused to make any 
compensation to the plaintiff for his interest therein. The court held 
that the relationship between the parties was that of vendor and vendee, 
and not landlord and tenant, as the deed was the conveyance of a per- 
pétuai right for a solid considération therein expressed, and there was 
no covenant for the payment of any rent for the redelivery of posses- 
sion; that the grantee is not estopped to deny the title of his grantor 
except under circumstances which would render the répudiation of 
the grantor's title a breach of good faith and common honesty on the 
part of the grantee. It was further held that the railroad company 
was not bound to surrender possession taken under the deed before dis- 
puting the title of the grantor; such rule being obviously inapplicable 
to a case where the only possession consisted in the disturbance of a 
water right by the construction of the road across the ditch. This 
would be a useless and expensive formality. The doctrine of estoppel 
exists only where there is an obligation to restore possession of land 
upon certain contingencies such as exist between landlord and tenant 
or mortgagor and mortgagee. It was not a breach of good faith on the 
part of the défendant to set up its prior title. The deed was evidently 
delivered and received under a misapprehension of légal rights and it 
would be manifestly unjust to hold the défendant forever estopped 
from asserting its own title. 

The complainants seek to put themselves within the rule of this case 
by making the amendments in question as to the side agreement, and the 
question is whether the amendment so allowed should change the con- 
clusions formerly reached. Question is suggested whether the court 
could properly grant a reformation of the contract in the respects sug- 
gested, whether the action of the court and receivers in approving the 
side agreement and amended leases is entitled to hâve any binding 
effect, and whether the complainants bave taken the benefit of the 
side agreement or amended leases since they discovered the facts al- 
leged in the bills. By one of the amendments allowed it is averred 
that the complainants did not hâve knowledge of the facts so stated un- 
til the Ist day of February, 1904; the bills being filed December 1, 
1904. At the date of the amended leases and side agreement, July 
24, 1903, the title to the rights of action asserted in thèse cases was 
vested in the receivers of complainants by assignment foUowing the 
appointment. This appears from the bills. The leases and side agree- 
ment were at first executed only by the parties. Later on the court, by 
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order of November 13, 1903, directed the receivers — they still being 
possessed of the causes of action — to join in the agreement, and the 
receivers of the three corporations, North, West, and Union com- 
panies, thereupon signed and sealed the amended leases and side 
agreement. There is no allégation that at this time the receivers were 
not fully informed of ail the facts alleged in the bills. The causes of 
action were theirs. Thèse suits are brought in their right, and any 
relief decreed would belong to the trust. It must be presumed that 
the receivers acted with délibération in deciding to approve the agree- 
ment, to retain the Consolidated System, and adopt the operating agree- 
ment. By November, 1903, the whole situation was before them. The 
Consolidated roads were not paying expenses ; running behind. But 
the property was of great prospective value. There may hâve been 
danger of a coalition betvveen the Consolidated and Elevated roads, 
injurions to the North and West properties. They fully understood the 
relation of the feeders with the main lines, and, notvvithstanding the 
burdenf5 on the Consolidated property, the receivers were directed to 
approve the instruments by which it was put into the leases, deciding 
it was in the interest of North and West, of the whole System, to keep 
on. The receivers were charged with the difficult and important duty 
of representing ail interests involved. The rights of action were then 
owned by the receivers, representing ail parties. There was an élec- 
tion to approve or disapprove the side agreement and amended leases. 
They were made after the receivership, and in no way binding on the 
court or receivers. Whether they should be adopted was entirely in 
discrétion ; and the receivers, in view of the whole situation, in posses- 
sion of the property, representing the best interests of ail parties, de- 
cided to take the benefit of thèse instruments, and approve and confirm 
them. 

Afterwards, and by February 1, 1904, North and West companies 
became fully informed of ail the facts stated in their bills. Acting 
for them, and ail other parties in interest, the receivers had adopted 
the agreement of 1903, approving it as bénéficiai. The receivers still 
held and controlled ail right of action against Yerkes and the Union 
Company now sought to be enforced in thèse suits, and thèse cases are 
now being prosecuted in their interest, as their cause of action, and 
for the benefit of the trust represented by them. Desiring to enforce 
such cause of action, complainants requested the receivers to bring a 
suit containing the allégations of the bills, but, they having declined 
to do so, complainants, for the purpose of enforcing the same cause of 
action, themselves filed the bills. This was done December 1, 1904. 
As has been stated, complainants ignored the side agreement until 
brought to the attention of the court by the pleas. When the pleas 
were sustained, the amendment was presented, and was allowed for 
the reason that it was thought that complainants should be permit- 
ted to make the case in their ovvn way, in order that the court might 
be fully apprised of their position, and in order that the case might 
be disposed of as fully as possible on appeal. The receivers, under 
direction of the court, having approved the leases and side agreement 
as bénéficiai to the interests of ail parties, the question arises whether 
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the complainants were under any obligation to do what thcy could to 
repudiate the action of tlie receivers before bringing this suit. The 
property was and still is in the control of the receivers. The com- 
plainants had no control over it, and they could not do anything to 
affect the custody or possession of the court through the receivers. 
They could, however, protest that they did not propose to be bound 
by that part of the amended leases putting in the Consolidated lines, 
nor by the side agreement fixing their rights in respect to those lines, 
for the reason that leases and agreement were made by them under 
misapprehension of their légal rights. They did not see fit to take this 
position, and they bave themselves, to some extent, approved the 
agreement of July .34, 1903. One paynient of rent was made to the 
stockholders of both companies under the amended leases before 
complainants learned the facts alleged in the bill. They hâve not 
returned or ofifered to retnrn the money so paid. It is possible, 
however, that they would hâve been entitled to this at ail events 
under the original leases, so that this fact would not be of any 
importance had they protested against being bound by the amended 
leases and side agreement after their approval by the court and 
receivers. It also appears that within a year past complainants filed 
pétitions in this court in the receivership suit, alleging that the Union 
Company was in default under some of the provisions of the amend- 
ed leases, and asking that those leases be forfeited. The resuit of 
such a forfeiture would, of course, give the North and West Com- 
panies title to the Consolidated under the side agreement. They 
hâve thus availed themselves, relied upon, and taken the benefit of a 
part of the agreement of July 24, 1904, consisting of the amended 
leases, side agreement, and amended tripartite agreement. By so 
doing, it would seem reasonably clear, at least, that they bave affirmed 
the contract as a whole, including the side agreement. Certainly it 
must be concluded, in vievv of the acts of the receivers taken for their 
benefit, their f allure to protest or repudiate the side contract or any 
other part of the agreement of 1903, their failure to return or ofïer 
to return the rent, and their relying upon the same contract in the 
pétitions referred to, that they hâve elected to affirm the agreement 
of 1903, and are thus by their conduct estopped or prevented from- 
attacking the title of the Union Company in respect to the stock, or 
asserting any other or hostile interest therein. It seems clear to me 
that complainants, after obtaining full knowledge, bave thus approved 
and taken the benefit of the agreement of 1903, consisting in part of 
the amended leases and side agreement, bave made their élection, 
and are estopped to maintain thèse suits by attacking the title to the 
Consolidated stock which supports the agreement of 1903. 

Another question is yet to be considered — whether the amendment 
in respect to the side agreement makes necessary a change in the 
conclusions reached on the former hearing on the pleas. Counscl 
now claim that the estoppel created by the side agreement is gone, 
because the parties agreed that no estoppel should exist. They ex- 
pressly stipulated that the North and West Companies might con- 
tend that the Consolidated stock was not owned by the Union Com- 
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pany, nor any interest in it. Having this right of attack, it is said, the 
whole field is open, complainants liave full liberty to claim the stock, 
avoid the bonds, deny the operating agreement, claim ownership or con- 
trol of the Consohdated roads, take any position they please inconsistent 
with the leases and side agreement, because it has been expressly agreed 
that they may do so. Let us see how far this newly discovered 
privilège of attack carries, vvhat effect it would hâve if established, 
and where it vk^ould leave the property and the important interests 
secured by the agreement of 1903, including in the new arrangement 
the Consolidated lines. The stock title of the Union Company was 
the sole basis of including in the leases the Consolidated lines. It alone 
supports the bonds, the mortgage, the Union Company's guaranty, and 
the Yerkes release. Without it, the stipulation to pay rent out of 
Consolidated earnings, the agreement to maintain the status quo and 
the operating agreement, to vote the stock for mutual ^^enefit, vest 
title to the stock in complainants on default, or in the Union company 
on performance, to pay taxes on the Consolidated property, interest 
on its bonds, damages on its lines — ail go out. The Union Company's 
stock title and the Yerkes transfer sustain and support thèse, each 
and every one. Successful attack on the stock title will destroy ail, 
and a right of attack threatens ail, except the guaranty. This may 
possibly endure to trouble the Union Company even after the mortgage 
interest sustaining it is swept away. 

Thèse very serious and far-reaching conséquences of successful 
attack on the Union Company's stock title merit most careful con- 
sidération. If the Union Company loses the stock, it loses also the 
power to do any of the things it agrées to do in the side agreement, 
and some of those which it agrées to do, and has the right to do, under 
the amended leases. Losing the stock it loses the Consolidated roads, 
the operating agreements, the mortgage fund supporting its guaranty, 
the présent income, and the probability of enormous future return 
from the Consolidated lines. It loses also, the conditional title to 
the stock which dépends on surrender or full performance of the 
leases. Ail it retains is the enormous burden of the guaranty, stripped 
of the supporting fund. At the hearing on the pleas I thought that 
the stipulation for attack on the bonds and operating contract did 
not deprive the leases and side agreement — ail being one contract — 
of the essential élément of mutuality, because there was no right of attack 
on the stock title, the supporting arch of the whole structure. With 
the stock title intact in the Union Company, and the supposed ac- 
quiescence of complainants in the validity of that title, it seemed 
that the réservation for attack did not go far enough, giving the 
North and West Companies no standing to disturb the légal relations 
depending on the bonds, the mortgage, the operating contract, or the 
Yerkes release. 

The admitted new agreement, however, goes the full length. As- 
suming the allégations of the bills to be true (as must be donc at this 
stage, since the pleas of estoppel and release are still on the record, 
followed by demurrers to the new matter), the Union Company knew 
ail about the Yerkes frauds, and simply divided with him the plunder. 
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A mère volunteer, it got no better title than Yerkes had — a mère equity 
in complainants' property. In this position, charged with this knowl- 
edge, it specifically and solemnly contracted, as it now fully confesses, 
that complainants might bring on a gênerai attack ail along the Une, 
if they desired, which would deprive it of ail the stock, and destroy ail 
its powers, duties, and rights as to the Consolidated property. By its 
own deliberate agreement it gave complainants the power to saddle 
it with an enormous debt as guarantor, at the same time giving up its 
security therefor. It allowed them to make the side agreement nuga- 
tory. It agreed that the Consolidated lines might go out, gave up 
the ail-important prospect of large future returns from the Consolidat- 
ed lines for nearly 1000 years, relinquished them ail to complainants — 
ail in the same breath with its contract to maintain existing relations, 
and do many other things depending solely on its stock ownership. 
Every récital of the side agreement, every stipulation of the amended 
leases which relates to the Consolidated property, are thus made nuga- 
tory and wiped out, at the option of the North and West Companies. 
The side agreement is thus only an armistice, to enable complainants 
to décide whether they will or will not be bound by it ; and the amend- 
ed leases also are rendered of doubtful validity. That such an option 
to be bound or not, at the élection of one contracter, destroys mutual- 
ity, and renders the contract void, see Vogel v. Pekoc, 157 111. 339, 42 
N. E. 386, 30 L. R. A. 491 ; Woodland Oil Co. v. Crawford, 55 Ohio 
St. 161, 44 N. E. 1093, 34 L. R. A. 63 ; Cummer v. Butts, 40 Mich. 
333, 29 Am. Rep. 530; Hofïman v. Maffioli, 104 Wis. 630, 80 N. W. 
1032, 47 L. R. A. 427; 1 Page on Contracts, § 304, and cases cited. 
Is this an extrême or exaggerated statement of the efifect of a stipu- 
lation in the side contract to permit complainants to contend that the 
Union Company has no title to the stock ? Certainly it gives complain- 
ants an option not to be bound by the side agreement, the power to 
escape its obligation, and nullify ail the large interests depending on 
the stock ownership and control of the Union Company ; and they now 
ask the court, under its power to act as equity and good conscience 
require, by a belated amendment, to insert in the side agreement a pro- 
vision which may destroy great interests, produce disorder, and con- 
fusion, and lay a heavy hand on the Union Company. Would a court 
of equity be justified in permitting correction under such circum- 
stances? Complainants first ignore the side agreement, then assert 
it to be immaterial, and finally ask its correction so as not to embarrass 
them. The bills state the agreement of July 24, 1903, include some of 
it and omit the rest. Counsel for the Yerkes estate assert their ig- 
norance of the side agreement for some time after suit commenced. 
When they discovered it, they sought to set it up in a plea. Upon the 
hearing complainants' counsel supposed, and so stated, that the Union 
Company did not rely on the agreement as an estoppel, regarding it 
as unimportant in its effect on thèse suits. Learning of this statement, 
counsel for the Union Company asked leave to withdraw its answer and 
file a plea of estoppel, which was granted ; the Equitable Trust Com- 
pany and Consolidated Company doing the same. Then, after the 
pleas were allowed, complainants obtained leave to amend by alleging 
150 F.— 41 
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mistake in the proviso to the side àgreement, and asking for its cor- 
rection, if it should be held to estop them in thèse suits. Reformation 
of an instrument in equity should not be granted when it would intro- 
duce disorder and confusion, unsettle rights or interests, of injuriously 
affect security for obhgations; certainly not when it wOuld or might 
destroy mutuality, and render the instrument, and others forming 
part of the same àgreement, of doubtful validity. Bybee v. Railroad 
bears a very remote analpgy to this case so far as the facts are con- 
cerned. It does show, however, that some of the conclusions of tlie 
first opinion, as to the estoppel of Yerkes as a vendor in the stock as- 
signment, were wrong. It is also in point to relieve complainants of 
the conséquences of inadvertently entering into the àgreement of 1903, 
as.shown by the amendment. But it in no way relieves them of the 
conséquences of what has happened since their ignorance has been re- 
moved. 

Counsel for complainants insist that they may wait until this suit is 
decided, and, if it goes against tliem, may take the stock under the side 
àgreement. If tliey gain it, the court, as a condition of relief, may 
require them to surrender to the Union Company any interest in the 
stock secured by the side àgreement; that is, after complainant's title 
to the stock is confirmed, and they hâve control thereby of the Con- 
solidated lines, and after it lias been decided that the Union Company 
never had any title to the stock, and the side àgreement had nothing to 
operate on, and passed nothing, that what it did pass — that is, noth- 
ing at ail — be given up to the Union Company, possibly to enable it 
to pay, its big guaranty after the mortgage security supporting it is 
gone. Suppose complainants should succeed in thèse suits, but should 
be decreed to be entitled to less than half of the Consolidated stock, 
less than a controUing interest, what would be their position then as to 
conditions of relief? 

Counsel cite a number of cases of rescission where, under peculiar 
circumstances, persons seeking to avoid transactions were allowed at 
the trialto restore benefits rèceived, which the gênerai rule requires to 
be restored promptly, and as soon as grounds of rescission are dis- 
covered. ' Thèse cases do not bear anv resemblance whatever to this 
one. They are Kley v. Healev, 127 N. Y. 555, 28 N. E. 593 ; Hol- 
lenbàck v. Shoyer, 16 Wis! 499 ; Winter v. K. C. Cable Rv., 160 Mo. 
159, 61 S. W. 606; Metropolitan El. R. Co. v. Manhattan R. Co., 
14 Abb. N. C. 339; Du Pont v. Du Bos, 52 S. C. 344, 29 S. E. 665; 
Billings V. Âspen Min. Co., 51 Fed. 338, 348. 349, 3 C. C. A. 352. 
Thèse cases and many others along the same line simply establish the 
rule that where theré is a liability admitted or established in favor 
of the persOn who rescinds the contract, so that he has a clear right to 
retain a Certain amount of mone\' or certain property, he may retain 
the money or ' property upon the admitted or established liability. In 
other caSèg'he must, upon discovery of grounds of rescission, prompt- 
ly returïi'what he has ' rèceived. On this question, see Castle Creek 
Water Go. V. Aspin ■(C. G. A.) 146 Fed. 8; -Heck v. Raiiwav Co. (G. 
G.) 147 Fed. -WS; Barker v. N. P. R. Co. (C. G.) 65 Fed. '^160 ; HiU 
V. N. P. Rj'Co!, 113 Fed. 914, 51 G. G. A. 544. A nimiber of othef 
cases are çîtéd'byjudge Lewis in his opinion in the Heck Case. Un- 
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der this rule it is probable that complainants would not be required 
to return the payment of rental made after the .exécution of the amend- 
ed leases, for the reason that they were entitled, as I understand the 
facts, to the amoitnt received under the' original leases, btit in vievv of 
the adoption of the leases for their benefit and in their interests by 
their receivers, and their filing pétitions depending upon the terms 
of the amended leases, asking that a default he. enforced, I think they 
hâve made their élection to stand upon the agreement of Jvdy 24, 1903, 
and taken the benefit of it. Their pétitions to hâve default declared 
are now pending undetermined after hearing before Judges Grosscup, 
Anderson, and Humphrey. 

In regard to the amendments seeking to bring in the alleged fraud 
of Mr. Yerkes in receiving $-JOC),00() of the stock of the North Shore 
Company, I was at first inclined to think that the amendment should 
be allowed, and so announced to counsel at a former hearing. This 
North Shore Company was never merged in the Consolidated, nor did 
its stock ever pass to the Union Company, so that the only parties in- 
tere'sted in that question are the complainants, their receivers, the 
North Shore Company, and the Yerkes estate. It appears from the 
first paragraph of the bills that the North and West Companies in 
April, 1903, duly assigned ail their property to their receivers. This 
cause of action is therefore vested entirely in the receivers. They 
hâve never been requested to enforce this cause of action, which is 
entirely separate from the causes of action set up in the bills. The 
North and West Companies simply asked the receivers to file a bill 
containing the allégations of the bills of complaint in thèse cases. 
This would not include a separate cause of action like the one in ques- 
tion. For this reason, and because further reflection bas convinced 
me that it will cause some inconvenience to allow this cause of action 
to be brought in by amendment, I hâve concluded to deny the first 
amendment asked on pages 1 to 4 of the proposed amendments. Al- 
though it appears that the Illinois statute of limitations of one year 
applies to this cause of action, under the case of Securitv Trust Co. 
V. Black River Nat. Bank, 187 U. S. 211, 23 Sup. Ct. .32, 47 L. Ed. 
147, yet I think, on the whole, it should be denied. 

Amendment No. 2 is allowed. Nos. 2a and 2b, relating to the de- 
livery of the Consolidated bonds, are disallowed as presenting an im- 
material issue. Nos. 2d, 3, 4, 5, G, and 7 are allowed, except para- 
graph 9b, on the last page of the proposed amendments. Ail other 
amendments, including those suggested since the last hearing, are dis- 
allowed. Demurrers to new matter affecting side agreement sus- 
tained. 
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MILLER y. AHRENS et al. 

(Circuit Court, N. D. West Virginia. January 9, 1007.); 

No. 583. 

L Courts— FEDERAL Couirrs — Diverse Citizenship— Parties — Residencb. 

Act Gong. Mareb 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by Act 
March 3, 1887, c. 373, § 1, 24 Stat 552, and oorrected by Act Aug. 13, 1888, 
c. 866, § 1, 25 Stat. 433 [U. S. Conap. St. 1901, p. 508], requires ail civil 
suits in tbe fédéral courts to be brought In the district whereof the de- 
fendant is an inhabitant; but sections 5 and 8 déclare that suits to en- 
force any légal or équitable claim upon or clalm to, or to remove any in- 
cumbrance or lien or cloud on, tbe title to real or personal property within 
the district, where such suit Is brought shall be an exception to the rula 
Held, that a complalnant in a suit to enforce a clalm to certain land and 
remove a cloud therefrom was entitled to Institute such suit in the dis- 
trict In which the property was located and to joln therein défendants 
who were nonresidents of the district 
2L Parties— JoiNDER—DEiiruREER. 

In a suit to quiet title to certain land and to recover a portion of the 
proceeds of certain oïl taken therefrom and dellvered to a certain pipe 
Une corporation, an objection by the latter that it was merely a common 
carrier, and was not a proper paity to the suit, could not be raised by 
demurrër. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 37, Parties, §§ 150- 
152.] 

8. WiLLs— Suit to Consteue— Parties. 

Where, in a suit to construe a wlll creatlng a testamentary trust, whIch 
was attacked as invalid, it was alleged that the trustée had fuUy executed 
hls trust and sold whatever interest vested in him by the will, the trus- 
tée was not a necessary party for the mère purpose of defending the ven- 
dor's title. 
4. QuiETiNG Title— FEDERAL Practicb— Possession. 

A bill to quiet title will only be malntained in the fédéral courts where 
the complalnant Is In possession. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 41, Quieting Title, §| 
8-11, 44, 45.] 

6. Same. 

In a suit to quiet title, complalnant claimed as resîdnary legatee cer- 
tain land whIch had been conveyed in trust for a religious corporation, 
which trust complalnant claimed to be vold. Coinplainant alleged tliat 
testator In bis lifetime had executed a lease to clefemliiiit A., wlifch at 
the date of testator's death had been fully complied with and had still 
14 years to run. Ileld that, on the theory of coraplalnaiit's bill, défendant 
A. was her tenant and bis possession was her possession, so as to entitle 
her to maintain the suit as against A. and hls vendees or assignées. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Quietiug Title, §î 
44, 45.] 

C Abatement and Revival— Bill op Revivor— Rigtits of CotuPlainant. 

Where, in a suit to quiet title, complalnant claim<'ci as reslduiiry leg- 
atee uuder a will and died pendente llte, wbereupon bcr danshter filed a 
bill of revivor, alleging that she was the sole devisf>e and sole hcir at law 
of lier mother, it was immaterial to her rlght of revivor whether she tooU 
as devisee or helr at law. 

T. Religiods Sooieties— Poreion Corporations— G ifts—Statdtes. 

Coust W. Va. art 6, § 47 [Code 1906, p. IxiiiJ, provides that no charter 
of incorporation shall be grauted to any church or religions dénomination, 
but that provision may be made by gênerai laws to secure the title to 
church property, so that it may be held, used, or transferred for the pur- 
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poses of siK-h church or religions dénomination. Code 1899, c. 07, § 1 
[Code 190G, § 2606], provides that every conveyunce or devise made since 
January 1, 1777, for the beneflt of any church or religious society as a 
place of public worship or burial place, etc., shall be valid, except that 
the land shall be held for sucli purposes, and no other ; and section 7 
[Section 2618] limits the amount of land that can be so held to 4 acres 
in an Incorporated city, town, or village and not exceeding 60 acres out- 
side of such city, town, or village. Section 30, c. 54, Code 1899 [Code 
1906, § 2322], after declarlng that any foreign conioration may, "unless it 
be otherwise expressly provided," hold property and transact business in 
the state on eomplyiug vvith certain provisions, provides that such corpo- 
ration shall hâve the rights, powers, and privilèges, and be snbject to 
the same régulations, restrictions, and liabilities, as are conferred and 
imposed on doraestic corporations. Ilehl. that a trust created by will for 
the benefit of a foreign religions corporation, involving a devise of ,351 
acres of land kx'jited in West Virginia, was contrary to the publie policy 
of such State, and invalid. 

8. CnARiTiES— Bknkfioiaries — Ckrtainty. 

Under the laws of West Virginia a devise in trust for the beneflt of an 
association of individuals, who are unnained and whose raeiubership was 
not and could not be known, is void for uncertainty, whether it be regard- 
ed as a devise or a bequest of personalty. 

[I5d. Note. — For cases in point, see Cent. I)ig. vol. 9, Charitios, §§ 44- 
50.] 

9. WiLLS— Residuaey Legatek— Kigiits. 

Wliere a devise in tn'.st for a religious society was void, the property 
so devised passed to the rosiduary Icgatee and her heirs. luuler the ex- 
press provisions of Code W. Va. 1809, c. 77, § 13 [Code 1000, S 3145], 

lEd. Note.— I'"or cases in point, see Cent. Dig. voi. 49, Wllls, §§ 2173, 
2181.] 

In Equity. On demurrer to I:)ill. 

On January 15, 1002, Ann R. Miller, a citizen of Baltimore, Md., filed her 
bill in this court against George H. Ahreus, .Tanies lî. Koss, and Henry O'Dell, 
citizens of New Yorl;, George W. Sill, a citiz(>n of Pennsylvania, Curtis S. 
Barrett, a citizen of Ohio, and the Eurêka Pipe Line Company, a corixiration of 
West Virginia, in which she allèges that on Sejiteuiber 30, 1895, one Frederick 
Ficlcey, Jr., entered into an agreenient witli défendant Ahrens whereby he 
leased to him a tract of 351 acres of land owned by him in Kitchie county, 
W. Va., for the punwse of boring for and producing oil theref rom ; that said 
lease was for a period of 4 years and so long thereafter as oil or gas was round 
in paying quantities, not exceeding 20 years, said Ahrens to pay a royalty of 
one-fourtb of the oil produced and .$100 i)er year for each gas \\e\l ; that Ahrens 
under said lease entered upon said land, bored wells, which bave and are pro- 
ducing large quantities of oil and gas, and up to the time of Fickey's death 
delivered into the défendant pipe line conipany's pipe line one-fourth of the oil 
to said Fickey's crédit; that on Fel)ruary 21, 1898, said Fickey died testate in 
Baltimore, and bis last will and testament was there duly probated and re- 
corded, and subse(iuentiy recorded in the county court clerk's office of Randolph 
county, this state ; that t\y said wil! said Fickey devised and bequeathed to 
])'aintiff, his slster. "ail the rest and residiie of his estate, real and personal, 
wlierever situate." whereb.y she charges she became seised at the date of his 
deatli in fee simple of ail bis real estate not otherwise legally disposed of 
by his said will : tliat by said will said Fickey attempted to devise the said 
tract of 351 acres in Kitchie county and about 0,000 other acres in Randolph 
county, W. Va, to one Frank Woods, of Baltimore, Md., as trustée, in trust 
to sell at public or private sale and pay over the proceeds of such sale, less 
taxes and expen-ses of sale, "to the First Spiritualist Church of Baltimore 
City, a corporation created under the laws of the state of Maryland and ex- 
Isting in Baltimore city" ; that said Woods niade i)retended or attempted sale 
of said 351 aci-es in Ritchie county on .Tune 7, 1899, to défendant Ahrens, and 
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attempted to convey same to hlm, whlch conveyance, with a copy of sald wlll 
of Fickey, Ahrens ciiused to be recordëd In Ritchle county ou Septeiuber 4, 
Ï899, and on August 26, 1899, he (Ahrens) conreyed to défendants Koss, O'Dell, 
SiU, and Barrett an undivided three-fourths iiiterest In sald land. She tiere- 
upon chargea that said "First Spirltualist Church of Baltimore" Is, and was 
' at the date of said will and of Fielîey's death, a religions institution organlzed 
to propagate certain religious beliefs and practices, and was incapable of tak- 
Ing said lands or the proceeds thereof by devise or bequest under the lawa of 
West Virginia ; that said devise to Woods as trustée for sald church organi- 
jsatlon was null and void, passed no title or estate to eitlier said Woods as 
trustée, said church organization, or to the purchaser (Ahrens), but that ali 
tltle, légal and équitable, to said land vested in plaintlff as residuary legatee 
and devlsee, notwithstandlng sald Ahrens, Ross, O'Dell, Sill, and Barrett claim 
ownership of sald land and refuse to account for or deliver to her the one- 
fourth of oll produced therefrom and due under the lease, and that said pipe 
line company has wrongfully since said pretended purchase delivered ail the 
oll produced from the land to them ; that the claims of said défendants Ahrens, 
Ross, O'Dell, Slil, and Barrett to ownership in sald land cast a cloud over 
her tltle thereto and obstructed her in the sale thereof. The prayer of the blU 
la substantially for, first, a construction of the wlll and a judiclal détermina- 
tion of the Invalidity of sald devise to Woods, trustée, for the beneflt of said 
Spirltualist church ; second, to set aslde as cloud upon her title the deed of 
Woods, trustée, to Ahrens, and the deed of Ahrens to Ross, O'Dell, Sill, and 
Barrett; thlrd, for an accountlng of the value of oll and gas reeeived by de- 
fendants and not paid over to her by them since the death of Fickey. To 
thls bill the défendants Ahrens and O'Dell entered at rules their demurrer, 
and on January 16, 1903, the plaintiff joined therein, and It was set down for 
argument. 

On May 23, 1903, Mary Virginia Miller appeared and tendered her bill, in 
which she sets forth that since the Institution of the suit Ann R. Miller, the 
original plaintiff, had departed this life testate, and by her will bequeathed 
and devlsed ail of her estate to her, the said Mary Virginia Miller, her daugliter 
and sole heir at law; that also the défendant Geo. W. Sill had dled since the In- 
Btltution of the suit. She prays the cause to be revlved in her name as plain- 
tiîC, as the sole heir at law, devlsee, and legatee of Ann R. Miller, and that the 
Personal représentatives and helrs of said Sill, who are named, be made parties 
défendant. On January 19, 1904, the défendants Wm. Schur and F. E. Hert 
ïel, eiecutors of George W. Sill, deeeased, Augusta Sill, Ahrens. O'Dell, and 
Barrett demurred to this bill of revivor, and on November 10, 1904. the plaintiff 
confessed this demurrer so far as it alieged Geo, W. Sill to bave been dead 
at and prlor to the institution of the original suit, and thereupon teudered 
and asked leave to flle a bill. In the nature of a bill of revivor and an amended 
bill, brlnging in the Personal représentatives and heirs of Sill as new parties 
to the suit. Thls bill was ordered flled, and to it tbe same défendants, .lanu- 
ary 13, 1905, demurred. Meanwhile the Eurêka Pipe Line Coiniiany had en- 
tered at rules its demurrer and answer to the original bill, and also filed its 
demurrer and answer to the amended bill and bill of revivor. By its answers 
It sets forth the quantitles of oll, somethlng over 29,000 barrais, taken from 
the Rltchle land since the death of Fickey and diseharged into its line; but at 
thls tlme It Is unnecessary to conslder thls matter, as the sole questions in- 
volved In this hearing arise upon the demurrers entered by the défendants. 
That of the Eurêka l'ipe Line Company is to the effect that it is not a neees- 
sary or proper party, beeause it is a corporation common carrier and storer of 
oll, required to receive, transport, and store ail oil upon request or demand of 
any person or, producer in possession, and therefore is not liable to be sued 
or held responsible for oil so delivered into its Unes as such common cari-ler. 

(a) 
vant of 
ùng to 

revive and,recover under the will of her niother, the original plaintiff; (d) 
that plaintiff bas a complète remedy at law ; (e) that under the law .said bills 
présent no cause of action. 
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Maynard F. Stilcs'. for plainliff. 
Harry P. Caniden, for défendants. 

DAYTOX, District Judge (after stating tlie facts as aï ove). Inas- 
inuch as tlie détermination of .thèse demurrers may be largely décisive 
of the controversy, tlicy hâve been most ably and exhaustively argued 
by coiinscl' both orally and by briefs. Tliey hâve presented some very 
close and pcrplexing questions to my mind, and their considération 
has required on my part much time, study, and thought. For con- 
venicnce sake, I shall not take them u]i for considération in the exact 
ôrder set forth abovc, but will détermine them in what appears their 
relative importance from the standpoint of perplexity and difficulty. 

Of course, it is absolutely necessary to détermine whether or not 
this court has jurisdiction of the controversy by reason of the diverse 
citizenship of the parties. The demurrer admitting the allégations of 
the bills to be true, it is to be assumée! that the original plaintifï and 
her daughter, now seeking to revive, were, and the latter is now, a 
citizen of the state of Maryland; that the défendants are ail citizens of 
the state of New York,, Ohio, and Pennsylvania, except the défendant 
pipe line corporation, created undcr the laws of the state of West Vir- 
ginia, but which dénies its interest or responsibility in any way to the 
plaintifï as a common carrier simply of the oil derived from the land. 
Whether this be true or not, it is true that no liability on its part to the 
plaintifif can attach nnless the really true and essential question of the 
ownership of the land be first decicîed in the plaintiff's favor ; and this 
is a question arising whoUy between the plaintifï, a citizen of Mary- 
land, and thèse défendants, as citizens of Pennsylvania, Ohio, and 
New York. Therefore the collatéral and conditional controversy that 
may or may not arise between the plaintifï and this corporation would 
not ordinarily, it seems to me, alone furnish ground for jurisdiction 
because of the diverse citizenship of the plaintifï as a nonresident and 
this corporation as a résident of the state. It certainly would not afford 
jurisdiction to this court to settle the main controversy that arises be- 
tween this plaintifï, a citizen of Maryland, and Ahrens and his as- 
signées, ail of whom are nonresidents of this stafe and district, under 
the express inhibition of Act March 3, 1875. c. 137, § 1, 18 Stat. 470, 
as amended bv Act March 3, 1887, c- 373, § 1. 24 Stat. 552, and cor- 
rected by Act' Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. 
St. 1901, p. 508], requiring ail civil suifs to be brought in the district 
whereof the défendant is an inhabitant. However, to this gênerai in- 
hibition express exception is made by Act March 3, 1875, c. 137, § 8, 
18 Stat. 473 [U. S. Comp. St.. 1901, p. 513] and bv Act Aug. 13, 1888, 
c. 866, § g, 25 vStat. 436 [U. S. Comp. St. 1901, p. 515] , of suits "to 
enforce any légal or équitable hen upon or claim to, or to remove any 
incumbrance or lien or cloud vipon, the title to real or personal proper- 
ty within the district where such suit is brought." Thèse sections con- 
fer a privilège upon the plaintifï of joining in local actions défendants 
who are nonresidents of the district, as expresslv held in such cases as 
Greelev v. Lowe, 155 U. S. 58,15 Sup. Ct. 24, 39 L. Ed. 69 ; Mellen v. 
Mohne Iroh Works, 131 U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178; Good- 
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man v. Niblack, 102 U. S. 55G, 36 L. Ed. 229. That the allégations of the 
bills hère clearly bring this controversy within the exceptions provided 
by thèse sections I think cannot be questioned. The suit is distinctly 
one "to enforce * * * claim to or [and] remove incumbrance or 
lien or cloud upon the title to real * * * property within the dis- 
trict where such suit is brought," and therefore objection to jurisdic- 
tion because of nonresidence of the défendants in this district iBust 
be overruled. 

The next question that we will consider is the objection to parties. 
The pipe line corporation insists it is not a proper and necessary party. 
The défendant Ahrens and his aliénées insist the "First Spiritualist 
Church of Baltimore" and Frank Woods, its trustée, are absolutely 
necessary parties. As to the objection made by the pipe line corpora- 
tion to its being made a party improperly, it seems to me that this ob- 
jection cannot be raised by demurrer. This court cannot take judicial 
notice, simply from its charter as a common carrier, of the liability of 
this pipe line company under the contract expressly made, or that may 
be implied under the particular facts of this case, between it and the 
lessee, Ahrens, or the plaintiff, if she shall be held entitled to said land 
and to an accounting under the oil lease, as prayed for by her. Such 
matters will arise solely upon the facts that may develop in the case, 
provided she be held to hâve right and to maintain it in this court and 
this proceeding. It may turn out in the end that this company may, 
by reason of its connection with the réception, transportation, and sale 
of the oil in controversy and its peculiar knowledge of its amount and 
value, be held proper, although not an absolutely necessary, party; 
but, I repeat, this dépends upon the facts in the case, and cannot arise 
upon the demurrer, and I must therefore hold that the grounds of such 
demurrer by this corporation are not well taken. 

The objection raised by Ahrens and others to thèse bills for want of 
proper and necessary parties, to wit, "the First Spiritualist Church of 
Baltimore" and Frank Woods, trustée, I hâve had a vcry great deal of 
trouble to détermine. Its importance in this controversy can be seen 
at a glance. This church corporation and Woods, trustée, were at the 
time of the institution of this suit résidents of Baltimore, Md., in which 
city and state the original plaintifïs, Ann R. Miller, and her daughter, 
Mary Virginia Miller, now seeking to revive the cause in her name 
as plaintiff, were résident. The church corporation and Mary Virginia 
Miller are so still résident, while it is admitted that Woods died such 
résident before the institution of this suit. Therefore, if I should hold 
that either or both the church corporation and Woods were necessary 
parties, the diversity of citizenship is at once destroyed ; for their in- 
terests, if they had any, would necessarily be antagonistic to those of 
the Millers, so that they could not be ranged as plaintiffs with them, 
and the jurisdiction of this court over this controversy would immedi- 
ately end. On behalf of demurrants it is earnestly insisted that the 
crucial object and prime purpose of thèse bills is to çonstrue the will of 
décèdent, Fickey; that such construction cannot be had against the 
interests of the very parties beneficiary under the clause assailed ; that 
it is their inhérent right to be before the court, to maintain and urge 
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that construction of the will that will secure to them the benefit of the 
devise assailed. On tiie other hand, it is just as earnestly insisted that 
Woods was simply a trustée, acting in a ministerial capacity, who had, 
prior to the institution of the suit, fully performed ail the powers and 
duties involved in his trusteeship, by reason of his sale of the land in 
controversy and his conveyance by deed thereof to the purchaser, 
Ahrens, and therefore he was a wholly unneccessary party; that the 
"First Spiritualist Church of Baltimore" could not be made a party, 
because, under the Constitution and laws of West Virginia it cannot be 
in any manner recognized as having a corporate existence, and, if it 
could even be so recognized, that the suit is inherently and essentially 
one, not to détermine any interest of such church corporation in the 
property, but, by reason of the absolu te nullity of the devise to its 
trustée in the will and the absolute validity of the residuary clause in 
the will in Ann R. Miller's favor, to establish fee-simple title in the land 
in her daughter, her sole heir at law and devisee ; that, therefore, the 
church organization, through its trustée, having sold and by deed of 
record conveyed ail of the right, title, and interest it had, if it had any, 
its only interest in this controversy would be its possible liability to re- 
fund to the purchasers the purchase money paid to its trustée for its 
benefit under the possible terms and conditions of warranty in the deed 
made by such trustée to said purchasers ; and that in this controversy, 
wholly collatéral, the plaintiff, Miller, could bave no possible interest 
or concern, and therefore she cannot, on its account, be required to 
make in any event this church corporation a party, and thereby destroy 
her very right of action in this court against the true parties claiming 
interests antagonistic to her own. 

The proposition that the church corporation cannot be made party, 
because its corporate existence cannot be recognized under the Consti- 
tution and laws of this state, is so involved in that part of this demur- 
rer that allèges that under the law thèse bills présent no cause of action 
that I will defer its considération until later in connection with that 
point. For the présent I will, upon the assumption that the church 
corporation could be made a party, consider whether it and its trustée 
must be held necessary parties. It would seem that the question, so far 
as it involves the church corporation, might be determined under equity 
rule 49, which reads as follows: 

"(49) In ail sults concorning real estîite, wliicli is vested in trustées by devise,, 
and such trustées are compétent to sell and sive discharges for tlie proceeds of 
the sale, and for the rents and profits of tlie estate, such trustées shall repre- 
sent the persons boneficially interested in tïio estate for the proceeds, or the 
rents and profits, in the same manner, and to the same extent as the executors 
or administrators in suits coucerniiig Personal estate represent the persons 
heneficially Interested in such persoiial estate; and in such cases It shall not be 
necessary to make the persons benelicially interested in such real estate, or 
rents and profits, parties to tlie sxiit, but tho court may upon considération 
of the matter on the hearing, if it shall so think fit, order such persons to be 
made parties." 

This however, would seem only to enforce the necessity of Woods, as 
trustée, being made a party, and therefore would not relieve the situa- 
tion so far as plaintiff is concerned. The question, then, recurs to 
the original proposition as to whether this trustée, having fully exe- 
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ciited his: trust, having «old whatever interest vested in him by said,will 
to Ahrens, and having by deçd, executed, acknowledged, and recorded, 
cpnveyed such interest to the latter, shall be required to be made a 
party and to défend Iiis vendee's title. And in tbis question is involved 
that.other gronnd of demurrer that the plaintiff cannot main tain this 
suit in equity becanse, she lias a complète and adéquate remedy at law. 

Ithink it may be copceded that the true purpose of this suit is to liave 
the clause of this will in favor of the church corporation declared on its 
face null and void and not to hâve any interest of such church in the 
property:asçertained. The clause is not claimed to be ambiguous requir- 
ing judicial construction. The clear-cut position is taken that the 
church corporation cannot in law be recognized as an entity capable of 
taking and holding as such, and, further, the devise cannot be held good 
to itas an unincorporated association for lack of certainty. Stand- 
ing upon this proposition, the plaintiff, then, in eft'ect asserts that the 
défendants hâve possession, hâve taken conveyance from the church's 
trustée of légal title, and she seeks to destroy this légal title. If this 
were a suitto settle the estate of Fickey and distribute its effects among 
the several legatees and devisees. tlien there would be no question but 
what Woods, as the trustée, at least, would bave to be a party, and 
jjrobably the church corporation also, provided it could by our laws be 
recognized as such corporation. Bnt I do not regard this as the object 
of this suit. On the contrary, it admits practically the settlement of the 
estate in Maryland, and charges substantially the discharge fully of 
ail his trust duties by Woods by the sale and conveyance to Ahrens. It 
narrows itself down, therefore. to an action to establish the plaintiff's 
title to this land and destroy the title of Ahrens and his vendees to it. 
Unquestionably such remedy would bave ordinarily to be sought in a 
court of law by the action of ejectment. In such action of ejectment 
it would not be contended for a moment, I take it, that plaintitï would 
bave to make any otlier parties défendant than those in possession claim- 
ing possession adverse to lier — in other words, Ahrens and his vendees. 
In such action, upon introduction of the respective claims of title, it 
would at once develop that plaintiff claimed under the residuary clause 
of this will and the défendants under the devise to Woods, trustée, 
which would be assailed as void upon its face. The trial judge would 
necessarily hâve tlie question to détermine, and in so doing would 
doubtless settle the issues involved. What excuse, therefore, is there 
for this suit in equity ? 

It is now well settled, as a matter of fédéral practice, that bills to 
quiet title will only be maintained where the plaintiff is in possession. 
Whitehead v. Shattuck, 138 'U. S. 140, 11 Sup. Ct. 2;6, lU L. Ed. 873. 
The plaintiff hère, however, sets up the fact that her testator, in his 
lifetime, had made and executed a lease to défendant Ahrens, which 
up to the time of his deâth had been fully complied with and still had 
14 years to run. If her pretensions are true, she took testator's title 
ta this land subject to this lease, and under it Ahrens became her 
tenant, and his possession is her possession, and I think it clear that 
she has right, as against such tenant and his' vendees or assignées, to 
maintain her bill to quiet her title against any conveyance of title ad- 
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verse to hers which he may seek to take or hâve taken before lie lias fully 
surrendered to lier ail his possession under his lease. Had tlie con- 
veyance from Woods been taken, and possession obtained by a Etranger, 
it would hâve been différent, and this action could not probably hâve 
been maintained in equity. This view, I think, is well settled by ele- 
mentary principles defining the rights and obligations of landlords and 
tenants. Further, it seems to me that, the équitable remedy to quiet 
title being essentially similar to the légal action of ejectment to déter- 
mine title within the limited sphère in which it can be resorted to, by 
parity of reason the parties required to the respective actions would be 
governed by the same gênerai rules, and hence, if this clause of the 
vvill in favor of the church corporation is void, and plaintiff bas good 
title under the residuary clause, this suit to quiet such title and remove 
clouds thereon will not require other than Ahrens and his vendees to 
be made parties to it. It is the conveyances to them, and to them alone, 
that constitute such clouds. 

It is not necessary to dwell but a moment upon that ground of demur- 
rer alleging that Mary Virginia Miller, in her bill of revivor and amend- 
ed bill, bas not showii her interest in and right to take under the vvill of 
her mother, Ann R. Miller. I think this ground not well taken, be- 
cause I must assume her déclarations made in this bill to be absolutely 
true, and in it she charges herself to be sole devisee and sole heir at law 
of her mother. Under such circumstances it is immaterial whether 
she take as devisee or heir at law. If she is not such, it will be a mat- 
ter of fact to be established by her after its déniai is made by answer of 
défendants. 

This brings us at last to the final and most difficult question of deter- 
mining whether or not the devise of this land by Fickey to Woods, 
trustée, for the benefit of the "First Spiritualist Church of Baltimore," 
is null and void on its face, as against public policy of the state or for 
uncertainty. The défendants hâve squarely raised this question by al- 
leging in their demurrer that plaintiff's bills présent no cause of action. 

On behalf of the plaintiff it is contended that this devise is void : 
First. Because the beneficiary cannot be recognized as having a légal 
corporate existence by the laws of this state. Second. Because, aside 
from its corporate existence, the beneficiary is uncertain. Third. Be- 
cause the tract of land sought to be devised exceeds the quantity that 
may be acquired for a church or religious dénomination or body. 
Fourth. Because land cannot be taken for a church by trustées by de- 
vise. Fifth. Because the devise is contrary to the public policy of the 
state. 

On the contrary it is earnestly and ably contended by défendants : 
First. That this church organization is in fact a legally constituted 
corporation under the laws of Maryland authorizing such, capable of 
taking by devise or bequest under such, and therefore, under the law 
of comity existing between the states, must be recognized as such 
foreign corporation and allowed to take under this will this land. This 
is alleged to be true because: (a) While religious bodies may not be 
incorporated in West Virginia under its Constitution and laws, there 
is no inhibition against such a body, legally incorporated under the 
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law of another state, taking and holding real estate în this state. (b) 
On the contrary, the very clause of the Constitution of the state ( sec- 
tion 4-7, art. 6 [Code 1906, p. Ixiii]) which prohibits incorporation 
grants to the Législature power to enact laws securing the title to 
church property, for its sale and transfer, for the use and purposes of 
such church. (c) Because the English statutes of mortmain were 
never adopted in West Virginia, (d) In lieu of the statute of Eliza- 
beth, repealed about the year 1790, in Virginia, we hâve section 1, c. 
57, of our Code (section 2606, Code 1906), confirming every convey- 
ance of land hereafter made to any church, as a place of worship, 
burial place, or minister's résidence, (e) Because section 30, c. 54, 
of the Code (section 2322, Code 1906), expressly provides that any 
corporation incorporated under the laws of any other state or terri- 
tory, unless it be othervifise expressly provided, may hoid property and 
transact business in this state upon complying with certain provisions 
therein set forth. (f) The Constitution and statute both allowing 
foreign corporations to take and hold property unless otherwise ex- 
pressly provided, and it not being otherwise expressly provided, there- 
fore a foreign religions corporation can take under this statute and the 
rule of comity. (g) Prior to St. 32 Henry VIII there was no gênerai 
power at common law to devise lands as such a power would bave op- 
posed the feudal policy of holding lands inaliénable without the consent 
of the lord. The statute of wills is, therefore, an enabling act. Un- 
der the West Virginia statute, the right to devise to corporations is 
given without limitation. Second. If it be contrary to public policy, 
which, however, is denied, for a religions corporation to transact busi- 
ness in West Virginia, and conscquently to take and hold real estate, 
a grant or devise in contravention of this public policy is not null and 
void, so as to make the deed or will inopcrative to convey title to the 
religions corporation; but the cffect of such conveyance or devise is 
to convey the title to the rehgious corporation, subjcct to be escheated 
or forfeited by the state by proper proceedings, and such devise would 
not fall within the residuary clause of the will as property undisposed 
of. Third. The devise in question is not of real estate, but by équi- 
table conversion is personal property. It is made to an individual trus- 
tée, is not void for uncertainty, and is analogous to one made to â 
trustée to be sold for the benefit of an alien prior to the enabling acts 
allowing aliens to hold real estate. Fourth. It never was contrary to 
public policy, even under the feudal System, for corporations to take 
and hold personal property ; and it is not against public policy in West 
Virginia for any corporation, religious or otherwise, to take and hold 
such Personal property. 

Before determining thèse propo.sitions, which must necessarily dé- 
pend upon the construction to be given certain constitutional and stat- 
utory provisions existing in this state, where the land in controversy is 
situate, it wih be well for us to bear in mind that "the reason of the law 
is the life of the law." That reason for it may not be, and usually is 
not, so apparent now, as it was at the time when enacted. No more 
striking illustration can be found of the dogged détermination, bred 
in the bone, of the Anglo- Saxon to hold on, at any cost and against 
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any and ail odds, to the soil, the land of his native England, than will 
be found in the history of.his long struggle against tlie church, which, 
forgetting its true mission, and dazzled by the power which large pos- 
sessions gave, yielded to the temptation of seeking vast domain through 
the "dead hand," through devises made by men recognizing that the 
last hour had come, terrified by the nearness of eternity, seeking by 
such devises to the church to make their peace with God. Following 
the provisions of Magna Charta 20 distinct statutes of mortmain hâve 
been placed upon the statute books of England as évidence of the bit- 
terness of this long struggle, which more than any other cause led to 
the English Reformation and the Puritan domination under Cromwell. 
The Virginia colony was perhaps more strongly imbued with thèse 
principles of opposition to church aggrandizement, as illustrated by the 
growth in worldly possessions and power of the Papacy, than any 
other of the colonies. Her people were more peculiarly identified with 
and part of the old Anglo-Saxon English stock. Hence it was that 
when Sir George Calvert, Lord Baltimore, the Catholic who had by 
his genius and merit made himself a peer, a member of the Privy Coun- 
cil, and the confidant of kings, came with his family and 40 colonies 
from the cold and forbidding shores of Newfoundland to Jamestown 
in 1629, he received a very hostile réception. They required him to 
take the oath, not alone of allegiance, but also of supremacy, which 
placed the King as suprême in "ail spiritual and ecclesiastical things" — 
an invention of Elizabeth's time, intended as a safeguard against those 
suspected of treasonable designs. They drove him out, and, when he 
sought to establish a colony south of the James, they stiU objected. 
Hence it was he finally secured the charter for the palatinate of Mary- 
land, in the unsettled région north of the Potomac, where an asylum 
at last was created for those of his faith, who could receive but scant 
welcome elsewhere. This intense opposition to church power did not 
diminish in Virginia. In her Bill of Rights and Constitution of 1776 
(section 16) she declared that religion "can be directed only by reason 
and conviction," and forbade ail ministers of the gospel from being 
elected members of either House of Assembly or the Privy Council. 
Her Législature did incorporate the Episcopal Church, then repealed 
the act of incorporation, and at last passed (December 16, 1785) that 
remarkable act, too long to quote, which not only established religious 
freedom, but in its preamble attempted to define what such freedom 
would be. In 1819 Chief Justice Marshall rendered the opinion in. 
Baptist Association v. Hart, 4 Wheat. 1, 4 L. Ed. 499, a case arising 
in Virginia, in which he reviews the Virginia policy, in connection with 
■ that of England, especially under St. 43 Eliz., and held a devise to the 
"Baptist Association" void as such to a voluntary association and as a 
charity, holding courts of equity to hâve no power to administer such 
charities. In Gallego's Ex'rs v. Attorney General, 3 Leigh, 450, 24 
Am. Dec. 650, Judge Tucker, has stated the views entertained in 
A^irginia in a passage that has become famous in her courts and those of 
this State, and the views of which may be regarded as expressing the 
spirit and purpose of our législation upon this subject to-day.. He says : 
"No mail' at ail aequainted witli the course of législation iti Virginia can 
doubt for a moment tlie decided hostility of the législative power to religious' 
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ineôrporatîon., Its jealousy of. ; tlie possible interférence of religions cstab- 
Ushments in mattèrs, of government, if tliey werc perinitted to accnmulate 
large possessions, as the ehurcli lias beeu prone to do elsewhere, is- doubtiesa 
at the bottom of tliis feeling. The Législature knows, as was rémarked by 
counsel, that wealtli is power. Hence tlie provision an tbe Bill of Riglits; 
lience the solemn protest of the act onthç subject of religions freedom ; hence 
the repeal of the act incorporating the Episcopal Chiirch, and of that other act 
which mveste<l the tiiistees a])pointed Ky religions societies with power to 
manage their property ; hence, too, in part, the law for tlie sale of the glèbe 
lands ; hence the tenacity with whlch applications for permission to take prop- 
erty in a corporate ehiirarter (even the necessary ground for clmrchcs and 
gi'aveyard) has been refused. ïhe Législature secni to hâve beon fearfnl that 
the grant of any privilège, however trivial, might serve as an enteriug wcdgo 
to greatèr demand. Nor did this appréhension of the dangers of ecclesiastical 
establishment siiring np for the flrst time with our republicau institutions. , 
Thé history of âges had attested the proneness of snch establishment to vast 
accumulations of property, and the statute book of England is loadcd with stat- 
utes of mortmain, which w'ere rendered necessary by the rapacity of the clergy, 
at least in the early perlods of the church. So long as there bave been church 
establishments, with power to receh'e and accnmulate property, so long has 
the tendency to sueh aocumxilation been manifested distinctly. The history 
of the Papal See, and of the religious houses under its dominion is but a 
history of the cnpiditj' of montes and devotees, veiled under the sacred garb 
of our holy religion. The vast domains of the clergy aequired by the Gatholic 
establishment of France are known to us ail. From this fatal source, among 
others, sprung a révolution which deluged the fairest couTitry in Europe in 
blood, and its horrible progress spread désolation over adjoining states and 
shook the civilized world to its conter. And in Protestant England, fenced 
around as It has been with mortmain acts, we see a church establishment p«s- 
sessed of overgrown wealth and power, less devoted to the cause of genuine 
religion than to pamper the luxury and indolence of the high dignitaries of 
the church. With thèse examples before our eyes, it is not wonrterful that 
our statesmen bave been cautions. They hâve been wise in their caution. 
The evil has not sprimg from particular creed, or the peculiarities of a con- 
fession of faith. It grows ont of tbe very nature of the thing. The church 
if made capable to take, while it is continually acquiring. from the libéralité' 
of the pious, or the fears of the timid, or the credulity of the ignorant, never 
can part with anything; and thus, like those sustaining powers in mechanics, 
which retain whatever they once hâve gained. it advances with a step that 
never rétrogrades. The natural cupidity of the human heart is watched liy 
the devotee himself with the less jealousy in his pursuit after acquisitions for 
the church, since he believes it to be purified from tbe dross of seifishncss and 
sanctified by the holy ob.iect of his ambition. Thus it is that, however humble 
in its beginning, accumulation is the natural resuit of the power vested in any 
religious societj' to acquire property. The snrae influence whicli enables it to 
gain from the state its flrst insigniflcant privilèges will secure to it from time 
to time new, though apparently inconsiderable, accessions, until at last the 
power will be aequired which législative Jealousy has apprehended. Prop- 
ei-ty, tndeed, it need not ask of the Législature. The jîower to talce and ac- 
cumulate alone is necessary. Ail time has showu that the influence of feelings 
of dévotion will do the rest. I speak of those feelings which exist without 
any undue influence from the pastor of the society. But, if we go farther, 
and suppose it possible that those abuses which hâve once existed may exist 
again, the progress will be more rapid, though not more certain. 'What (says 
the accomplished Sir Samuel Romilly) is the authority of a guardian. or even 
of a parent, compared with the power of religious impressions under the 
ascendancy of a spirtual adviser, with such an engine to work upon the pas- 
sions, to inspire (as the object may be promoted) despair or confldence, to 
alarm the conscience by the horrors of eternal misery, or support the drooping 
splrlt, by unfolding the prospect of happiness which is never to end.' Such I 
eonceive, are the gênerai grounds upon which rests the législative policy, in 
relation to the power of acquiring and holding property by religious societies. 
We hâve seen, too, a similar policj' evinced as to chfirities generally, in 
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Ktriiïing at the root of tbem ail by tlie repéal (jf the statute 6t Elizabeth. It 
iis.not (to nse the language of one of the counsel) that charlty is baijished froni 
Virsinia. Its benigii aiid salutary Influencé may wariu smci, aiiimate every heart, 
alid lead to generous iûimitjcéiice, ils thé daily habit, df our lires, without 
exposing the state to the evils whlch bave always flowed from what are eàlled" 
'conveyanees in mortmain.'" ■, 

Without settiiig forth in détail the course of législation touching this 
matter, it is sufficient to say that in the Constitution of Virginia, adopted 
in 1851 (article 4, § 33) it was provided : 

"The General Assenibly shall not grant a charter of incorporation to any 
cliurch or religions dénomination, but may secure title to church property to 
an extent to bo limited by law." 

In the Constitution of 1863 of this state (article 11, § 2) was this pro- 
vision : 

"No charter or incorporation shall be granted to any cliureh or religious dé- 
nomination. Provision may be made by gênerai laws for securiug the title to 
cliurch property, so that it shall be held and used for the puriwse intended." 

The présent Constitution of the state (article 6, § 47) provides : 

"No charter of incorporation shall lie granted to any church or religious 
dénomination. Provision may be made by gênerai laws for securing the title 
to church property, and for the sale and transfer tliereof, sf) that it shall be 
held, used or transterred for the purposes of sucli church or religious dénomina- 
tion." 

The Législature of this state by chapter 33, p. 48, of the Acts of 
1883, now chapter 57 of our Code of 1906, enacted by section 1 : 

"Every conveyanee, devise or dedication whicli bas bccu made since the flrst 
day of January, one thousaiid seven hundred and seventy-sevea, and every 
conveyanee of land which shall hereafter be nuide for the use or benetit of any 
churc'h, religious seet, soeiety, congrégation or dénomination, as a place of 
iniblic worship, or as a burial place, or as a résidence for a minister, shall be 
valid, and shall be construed to give the local soeiety or congrégation of such 
church to wbom it was so conveyed. devised or dedicated. tlie eontrol thereof, 
except as herein provided ; and tlie land shall be held for such purpose 
and no other." 

And by section 7 [Code 1906, § 3613] : 

"Such trustée may take and hold, for the purjioses inentioned in the first 
section of this chapter, not exeeedliig four acres of land in an incorporated 
eity, towu or village, and not exceeding sixty acres ont of such clty, town 
or village." 

Corning, now, to the propositions set forth by défendants in support 
of their demurrer, it is clear that thèse laws of this state expressly forbid 
the incorporation of church organizations ; expressly forbid the holding 
by such organization, throUgh trustées, of real estate for any other than 
three spécifie purposes, as a place of worship, a burial place, and a place 
of résidence for its minister ; and the holding for such purposes is 
limited to 4 acres in incorporated cities and towns and 60 acres out- 
side. This being true, is it possible for a nonresident religious cor- 
poration, existing under laws of other states, by reason of the law of 
comity, to exercise rights and powers in this state expressly prohibited 
to similar organizations in our state ? It is not to be forgotten that not 
only thèse churches cannot be incorporated under our laws, but as vol- 
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untary associations they are limited to taking and holding for specifîed 
purposes and amounts. The very purpose of the law, I take it, is clear- 
ly to carry eut the old established public poHcy of preventing the acquisi- 
tion by thèse associations of property and power so clearly set forth by 
Judge Tucker; and to accomphsh this public policy, so long and con- 
sistently maintained, thèse laws should be construed broadly and liber- 
ally, not narrowly and technically. It is not to be forgotten that cor- 
porations are purely créatures of law, and can hâve no povver beyond 
that of the law which gives them birth. Chief Justice Taney in Bank 
V. Earle, 13 Pet. 519, 10 L. Ed. 274, has thus expressed it: 

"It Is very true that a corporation can hâve no légal existence eut of tha 
boundarles of the sovereignty by which it is created. It exists only in con- 
templation of law, and by force of the law; and where that law ceases to 
operate, and la no longer obligatory, the corporation can hâve no existence. 
It must dwell in the place of Its création and cannot migrate to another 
sovereignty." 

As stated in Kirven v. Virginia-Carolina Chemical Company (C. C. 
A.) 145 Fed. 288, 292 : 

"By the comity existing between the states and with other countries tîioso 
corporations are permitted to do business in other states than their own, l)ut 
always subject to the laws of the domestie state, which has the power at any 
time to restrict their opérations and even expel them from its limits. They 
are not 'citizens,' within the meaniug of article 4, § 2, of the fédéral Constitvi- 
tion, entitling them 'to ail privilèges and immunities' as such 'in the several 
states.' Nor do they corne under the protection of section 1 of the fonrteenth 
amendment, prohibiting the àbridgement of such privilèges and immunities" — • 
citing Paul v. Virginia, 8 Wall. 168, 19 L. Ed. 357; Liverjxiol Ins. Co. v. Mas- 
sachusetts, 10 Wall. 506, 19 L, Ed. 1029; Banli v. Earle, 13 Pet. 510, 10 L. 
Ed. 274; and numerous other cases. 

But; if this were not so, I think our statute (section 30, c. 54, Code 
[section 2322, Code 1906]) is clearly décisive of the matter. After 
setting forth that any foreign corporation may, unless it be otherwise 
expressly provided, hold property and transact business in this state, 
upon. complying with certain provisions set forth, it then says: 

"Such corporation so complying shall hâve tlie rights, powersi and privi- 
lèges, and be subject to tlie same régulations, restrictions and liabiiities, that 
are conferred and imposed by this and the flfty-second, the fifty-third and the 
thirty-second chapters of this Code as amended by this act, on corporations 
chartered under the laws of this state." 

Thèse chapters of the Code referred to in this provision (the fifty- 
second, fifty-third, fifty-fourth, and thirty-second) contain the laws of 
the state relating to the formation, régulation, and government of the 
public corporations and joint-stock companies of the state. They ex- 
pressly set forth the purposes for which corporations can be formed and 
the extent of the powers conferred on such. No such power to a 
church organization to incorporate aird take, hold, and sell real estate 
is, of course, conferred in thèse laws ; for to do so would violate the 
Constitution and the statute heretofore cited. Hère, then, is in effect 
a direct statutory inhibition against this nonresident church corpora- 
tion assuming or attempting to exercise other powers and receiving 
other privilèges than could be exercised by résident ones, and I am 
driven to the conclusion that I cannot recognize, under our laws, this 
"First Spiritualist Church of Baltimore'' as a corporation, or as any 
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other than a voluntary association "organized for the purpose of pro- 
moting and propagating certain religious beliefs and practices." 

Having reached this conclusion, the tangled skein will unravel itself 
quickly. This device for the benefit of an association of individuals 
unnamed, who may increase and add to its number to-day, lose by 
death and withdrawal to-morrow, whose membership is not known and 
is undeterminate, must be held void for uncertainty under a long line 
of décisions, such as, Baptist Association v. Hart, 4 Wheat. 1, 4 L. 
Ed. 499; Kain v. Gibboney, 101 U. S. 362, 25 L. Ed. 813; Gallego's 
Ex'rs V. Attorney General, 3 Leigh (Va.) 450, 24 Am. Dec. 650; 
Brooke v. Shacklett, 13 Grat. (Va.) 301; Bible Society v. Pendleton. 
Trustée, 7 W. Va. 79 ; Carskadon v. Torreyson, 17 W. Va. 43 ; Pack 
V. Shanklin, 43 W. Va. 304, 27 S. E. 389. It may be noted in passing 
that the Suprême Court of the United States has distinctly held dif- 
ferently in passing upon this class, of devises under the laws of other 
States, and Justice Gray has in Russell v. Allen, 107 U. S. 167, 2 Sup. 
Ct. 327, 27 L. Ed. 397, said; 

"And the only cases in whic^li this court has followed the décisions in Baptist 
Association v. Hart hâve, lilie it, arisen in the state of Virginia, by the dé- 
cision of whose higher court eharities, except in certain cases specifled by stat- 
ute, are not upheld to any greater e.xtent than other trusts." 

While this is true, the Suprême Court has, in passing upon such be- 
quests made under the laws of Virginia, which are substantially ours 
in this particular, and whose décisions touching this question hâve been 
followed and fully affirmed by those of our Suprême Court of Ap- 
peals, in every case upheld and enforced the law as enunciated by the 
state court of last resort. Section 1, syllabus of Kain v. Gibboney, 
supra. 

Further décision of the points raised by demurrers is unnecessary. 
That to the effect that the devise is to a trustée, and is in equity con- 
verted into personalty, is not tenable under the ruling in Carskadon 
V. Torreyson, supra, where the trusts are set aside, not because the 
trustées are uncertain, but because the cestuis que trust were \'ague, 
indefinite, and uncertain ; and bequests of personalty, as well as de- 
vises, are uniformly bv thèse décisions held void for uncertainty. Sec- 
tion 3145, Code 1906 '(section 13, c. 77, Code 1899) provides: 

"Unless a eontrary intention shall appear by the will, such real estate or 
jnterest therein as shall be comprised in any dev.ise in such will, which shall 
fail or be void, or otherwise incapable of taking effect, shall be included in 
the residuary devise (if any) contained in such will ; and if there be no resid- 
uary devise therein, such real estate or interest shall go to the hoirs at law 
of the testator, as if he had died intestate." 

In this will of Fickey, this clause devising this land to Woods, trustée, 
for the benefit of the First Spiritualist Church of Baltimore, is void 
for uncertainty. There is a residuary clause in the will in favor of his 
sister, Ann R. Miller, of whom her daughter, Mary Virginia Miller, 
is sole heir at law and sole devisee. She is entitled, therefore, to havé 
this cause revived in her name as such, and the demurrers must be 
overruled. 
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GRIER V. TUCKER et al. 
(Cîmiît Ùourt, W. D. Arkansas, Ft. Smith Division. ■ Febrùary 12, 1907.) 

1. INTERXAL Revenue— Dealers in Oleomakgakine— Actioa' io Recover Tax 

Paid. ■ 

The provisions of the gênerai internai revenue législation do net apply 
to Oleomargarine Law Ang. 2, 18815, o. 840, 24 Stat. 200 LU. S. Comp. St. 
1901, p. 2228]. exeept those sections expressly niade applicable by section 
3 thereof ; and oue assessed with a spécial tax under such law as a dealer, 
who bet'ore paying such tax, at the suggestion of the collector, uiade ap- 
plication to the Commissioner ter an abateuient of the saine, statiug the 
facts. whiéh application was refused, is uot required to again appeal to 
the Commissionei' under Rev. ,St. § 3220 LU. S. Comp. St. 1901, p. 2088], 
after he has iiaid under protest, before he ean maintain a suit to recover 
hls payment back as illegally iraposed. 

2. SÂme— What Constitutes Dealer. 

Plaintiff was a retail grocer, who prior to the passage of Act Aug. 2, 
1880, e. 840, 24 ,Stat. 209 [U. S. Comp. St. 1!X)1, p. 2228L, had sold oleomar- 
garine. After that he ceased handling it ; but, having two or three eus- 
tomers who desired it, at their request and for their accommodation he 
sent orders in their respective names to the manufacturer for 10-pound 
packages at a time, to be shipped to eacb custonier in his care. The man- 
ufacturer shipped the .same to its local braneh bouse, addressed and bllled 
to the customers. The braneh house, wliich did not deliver to retail cus- 
tomers, left the packages ,it plaintiff's store, and lie delivered the same, 
with other grooeries. The customers returned the bills to him, and he re- 
mitted for the same to the manufacturer each month, charging the cus- 
tomers with the cash so sent. Tliere was no fraud nor attempt at con- 
cealment, and plaintiff made no profit whatever on the transactions. Held, 
that such transactions were not sales of the article by plaintiff, and did 
not render him subject to tax as a wholesale dealer. 

At Law. The facts in this case, as foiind by tlie court, sitting as a 
jury, are thèse: 

A. & J. Grier is a firm of retail grocery merchants, doing business at Ft. 
Smith, Ark. Andrew Grier died about three years ago, and more than a year 
before the matters occurred out of which this suit grew. The busine.ss, slnce 
Andrew's death, has been conducted by James Grier, as surviving partner, un- 
der the original firm name of A. & J, Grier. Before the oleomargarine act of 
August 2, 1886, was enacted the firm had handled oleomargarine. When that 
act became a law, it declined to handle oleomargarine at ail. Once or twice, 
however, after the oleomargarine act became law, during short seasons in 
which butter was scarce, it paid the spécial tax as retail dealers in oleomar- 
garine, and during those short periods did retail oleomargarine. This suit, 
however, did not grow out of anything which occurred during those periods, 
but grew out of transactions that occurred long after that time, and at a time 
when it does not claim to bave paid any spécial tax at ail. It never did pay 
any tax as wholesale dealer at any time. A. & J. Grier (hereafter called the 
plaintiff) had three customers to whom he sold groceries — i. e., James F. Read, 
Dr. St. Cloud Cooper, and Jlr. F. C. lîediiiond — who used oleomargarine. The 
manner in which his grocery business was conducted was this: The orders 
were either verbal or by téléphone, and the goods were sent out by delivery 
wagons, accompanied by slips showing the (piantity and price of the goods. 
This slip, for the information of the purchaser, was retained by him as a 
check upon the aecount of plaintiff. and the goods so sent were eharged on 
the books of plaintiff and paid for nionthly. The three customers named 
used oleomargarine. Two of tbem, James F. Read and Dr. St. Cloud Cooper, 
hiid been using it before the oleomargarine act was passed, and wished to con- 
tinue its use. The proof is not clear when Mr. Redmond became a custonier 
of plaintifCs, and it is not material, as the transactions were the same as to 
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ail three customers. PlaintlfE informed those customers tliat he was not 
dealing in oleomargarine. Thereupon tlie said customers requested plairitift: 
to order it for them in KJ-pound packages. PluiiitiflC was a custoiuer of Armour 
& Co., paclîers, of Kansas City, Mo., wlio bad a branch liouse located and doing 
business at Ft. Smitb, Ark., wbere plaintitï was lu tlie retail grocery business. 
When plaintifE would receive a request from eitber of sald tliree customers to 
order a package of oleomargarine for them, be would tcleitboiie Armour l'i 
Co. — 1:he branch house at Ft. Smith — to send a 10-pound package of oleomar- 
garine to Judge James F. Kead, Dr. St. Cloud Cooper, or F. C. lîedmoiul, as the 
case miglit be, care of plaintiff. Tbis order the branch bouse of Armour & 
Co. would forward to Armour & Co. at Kansas City., Mo., and that bouso 
would forward the package as ordered to its branch house at Ft. Siuilh, billod 
to James F. Read, or Dr. St. Cloud Cooper, or F. C. Redmond, as the case 
migbt be, in care of plaintiff, and a duplicato of the bill thus made out againsc 
the iJurchaser, which was sent to the branch house at Ft. Smith, was sent 
(with express charges if it came ,by express) by Armour & Co. at Kansas City. 
Mo., througb the mail, to the person to whom it was billed. On the receipt of 
the package by the branch house of Armour & Co. at Ft. Smith, the manager 
would send the package, accompaniedby the duplicate bill, to the store of 
plaintiff, who received it and the bill for the person to whom it was billcd, and 
on the next trip of the wagon of plaintiff to doliver otUer groceries to the pur- 
chaser the package of oleomargarine would be put in and delivcred at tiie 
résidence of the purchaser, accompanied by the duplicate eopy of the bill of 
Armour & Oo., which had beeu sent to plaintiff througb the brandi house of 
Armour & Co. at Ft. Smith. When the iiàckage was delivered at the home 
of the purchaser by plaintiff' in the niauner stated, the purchaser would re- 
turn the bill of Armour & Co. to plaintiff". When plaintiff loaded the iiackago 
into the wagon, he would charge on liis books "Cash for oleo" (statiug the 
amount contained in the bill), but did not pay Armour & Co. until the beginning 
of the next month, and when plaintiff made out his bill against the customer 
who got the oleomargarine he carried the entry on his books "Cash for oleo," 
so much, into the customer's aecount as of the date it appeared on his books. 
and it was paid for by the customer in the same way the other groceries were 
paid for. 

James F. Read and James Grier testified that plaintiff made the order sim- 
ply as an accommodation, and paid for the oleo in that way at the request of 
the customer as a matter of convenience. Plaintiff received no jn-ofit ou the 
goods, nor for any service rendered in regard to the "oleo." There was no 
semblance of any évidence that there was any arrangement or subterfu; hc- 
tween any of the parties, and the transaction was open, frank, and candid, 
and there was no suspicion of fraud or dissimulation attachcd to it, and the 
court, being intimately acquainted with both Grier and Read, does not believe 
that either could be induced to enter into any dishonest business of any char- 
acter. It is also undisputed that Armour & Co. would not deliver goods to 
other persons than morchants, and the reason the oleomargarine packages were 
delivered by Armour & Co. to plaintiff was to avoid puttitig the customer to 
the trouble and expense of having to send to the packing house to get the 
package. The undisputed testimony also shows that the flnancial responsi- 
bility of James F. Read and Dr. St. Cloud Cooper is A 1, and Mr. Grier testi- 
fies that Mr. Redmond always paid his bills, but that he did not know much 
about him ; that it was not necessary at ail for him to stand good for Dr. 
Cooper or Mr. Read, but he does not know whether Armour & Co. would hâve 
knowu Mr. Redmond or not ; and, further, he says that he never made any 
arrangement to pay Armour & Co. for the oleomargarine, and there nevcr was 
any understanding about the payment of it, but he always paid it at the re- 
<iuest of the parties who purehased it, and in the manner hereinbefore stated. 
James F. Read testified that, after the trouble grew out of the transaction 
above referred to, he personally gave his orders to Armour & Co., and the goods 
were shipped direct to him, and paid for by him by check to Armour & Co. at 
Kansas City. The version of the revenue offlcers, Cox and Thomas, witnesses 
for the government, both of whorh seemed to be entirely fair-minded and up- 
i-ight, varies slightly from the facts as stated as to the conversation with 
James Grier at the time the discovery of thèse oleomargarine transactions 
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was ruade by tliem. This was in June, 1006, about seven months ago. But, 
assuming their memory is accurate, and their testimony narrating the con- 
versation between themselves and James Grier is exactly as tliey state it, 
nevertheless tlie undisputed tacts established by Read and Grier, and tlie bills 
of the goods, a part of wbicb were introduced in évidence, malce It absolutely 
certain that tbe real tacts, as I bave stated tbem, is tbe exact truth. Tbeir 
version of the conversation between themselves and Grier may be attributable 
to inaccuracy of memory, or a failure to comprehend precisely wbat was said, 
or it may be that Grier made loose statemeuts at that time, tbe full purport 
and efCect of whieh he bimself did not intend or understand ; but neither the 
one nor the otiier can affect the established facts as I bave stated tbem, and 
as they appear from the proof in this case. Nor do thèse facts, as stated, dififer 
from so much of the report of the revenue offlcers, made at tbe time, as was 
produced at the trial, and is now part of the record, and will be found quoted 
in tbe letter of F. W. ïucker, collecter, under date of August 14, 1906. It 
may be noted, in this connection, that the letter of November 5, 1900, addressed 
by Collector Tiicker to plaintilï, which is also in évidence, wherein the eol- 
lector quotes from a letter from the Commissioner of Internai Revenue, ren- 
dering bis décision iipon the application of plaintiff for an abatement of tbe 
assessment and penalty, does not differ at ail from the facts as reported by 
tbe collector to the Commissioner, and upon which he acted in refusing to 
abate the tax and penalty. In short, tbe facts on which the Commissioner 
of Internai Revenue acted in refusing to abate the tax and penalty were sub- 
stantially the same as I liave stated them above. There is no material différ- 
ence. Any other facts essential to the détermination of this case will be found 
in the ojiinion. 

Upon the above state of facts the Commissioner of Internai Revenue decided 
that plaintiff was a wholesale dealer in oleomargarine, and imposed a tax of 
.$480 upon tbe plaintiff, plus a penalty of 50 per cent, of the tax, amounting to 
.'J240, and a 5 per cent, penalty, amounting to $36, and interest, $14.40, making 
a total of $770.40. ïhis tax the plaintiff paid under protest, and immediately 
sued the défendants for the recovery of tbe money. Before paying the tax, 
as the resuit of eorrespondence between thé plaintiff, the internai revenue col- 
lector (Tucker) at Little Rock, and the Commissioner of Internai Revenue, 
forms were presented and an application was made thereon to the Commis- 
sioner of Internai Revenue to abate the assessment of the tax, -which was sub- 
sequently refused. The application and the letter of refusai, and the receipt 
for the money (whieh was paid under protest), are a part of the record of this 
cause ; and, after the payment of tbe tax, no application was made, under sec- 
tion 3220 of the Revised Statutes, to either remit, refund, or pay baek either 
the tax, penalty, or interest, and the only action had towards compliance with 
that section was tbe application made to tbe Commissioner, and bis décision 
thereon, ail of whieh took place before the tax was paid under protest. 

Youmans & Youmans, for plaintiff. 

James K. Barnes, U. S. Dist. Atty., and L. W. Gregg, Asst. U. S. 
Dist. Atty., for défendants. 

ROGERS, District Judge (after stating the facts). The first ques- 
tion which arises on this record is whether the pla'intifï, before he can 
maintain his suit, is required to comply with section 3336, Rev. St. [U. 
S. Comp. St. 1901, p. 2088], which provides as follows : 

"No suit sball be maintained in any court for the recovery of any internai 
tax alleged to hâve been erroneously or.illegally assessed or collected, or of any 
jjenalty claimed to bave been collected without authority, or of any sum al- 
leged to bave beeu excessive or in any manuer wrongfuUy collected, until ap- 
peal shall bave been duly made to tbe Commissioner of Internai lievenxie, ac- 
cording to tbe provisions of law in that regard; and the régulations of the 
Secretary of tlie Treasury established in pursuance thereot', and a décision 
of tbe Commissioner bas been had therein. ♦ » « " 
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If that section applies to the oleomargarine act, and plaintiff has not 
coniplied therewith, it ends the case. Kings County Savings Institu- 
tion V. Blair, 116 U. S. 200, 6 Sup. Ct. 353, 29 L. Ed. 657. The facts 
in the record show that after plaintiff was assessed, at the suggestion 
of the collecter of internai revenue for the district, he filed his apphca- 
tion to the Commissioner of Internai Revenue to hâve the assessment 
abated. The facts contained in the record then before the Commis- 
sioner were, in every material respect, exactly the same as are now 
before the court, and the précise questions now to be decided were de- 
termined by him adversely to the plaintiff, and the collector ordered 
to collect the tax, penalties, and interest, which were paid. The law 
never requires a thing to be donc which is both useless and foolish, and 
nothing was to be obtained by requiring the plaintiff to do the same 
thing after the tax was paid which he had donc before the tax was paid. 
If, therefore, it was essential to décide whether the plaintiff was re- 
quired, after he paid the tax, to make application to the Commissioner 
of Internai Revenue to hâve it rebated before instituting his suit, I 
should hold that section 3226, Rev. St. [U. S. Comp. St. 1901, p. 2088], 
had been substantially complied with, and would follow the opinion of 
Sawyer, Circuit Judge, in San Francisco Savings & Loan Society v. 
Cary, reported in 21 Fed. Cas. 380 (No. 12,317). That case présents 
the précise question, and Judge Sawyer said: 

"But an appeal was taken from the assessment before payment and decided 
agniust plaintiff. ïliis I tliinli sufficient. Tliere could be uo object in ap- 
pealing a second time to the same officer in the same case upon precisely tlie 
same question. Tlie Commissioner had already decided the identical ques- 
tion, and the object of the law was accomplished in tho first appeal." 

The précise question hère presented was not before the court in 
116 U. S. 200, 6 Sup. Ct. 353, 29 L. Ed. 657, supra, and that case is 
readily differentiated from the one now under considération, and there- 
fore should not govern it ; but I do not consider the question essential 
in the décision of this case. The underlying question is whether sec- 
tions 3176, 3187, 3220, and 3226, Rev. St. [U. S. Comp. St. 1901, pp. 
2068, 2073, 2086, 2088], not being enumerated in Act Aug. 2, 1886, c. 
810, § 3, 24 Stat. 209 [U. S. Comp. St. 1901, p. 2229], commonly known 
as the "Oleomargarine Law," and not being enumerated in Act May 9, 
1902, c. 784, 32 Stat. 193 [U. S. Comp. St. Supp. 1905, p. 432], amend- 
ing the oleomargarine law, commonly known as the "Adulterated But- 
ter Act," hâve any application at ail to the collection of taxes on oleo- 
margarine. If they do not, then the compliance by the plaintiff with 
sections 3220 and 3226, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 2086, 
2088], was not required, and the action of the Commissioner of In- 
ternai Revenue in assessing a penalty of 50 per cent, under section 
3176, Rev. St. [U. S. Comp. St. 1901, p. 2008], and a o per cent, penalty 
and interest under sections 3186 and 3187, Rev. St. [U. S. Comp. St. 
1901, p. 2073], upon plaintiff, was without authority of law, and the 
collection thereof illégal and unwarranted. The sections of the internai 
revenue law which are enumerated by the third section of the oleomar- 
garine act, supra, are sections 3233 to section 3241, inclusive, and sec- 
tion 32-13, Rev. St. U. S. [U. S. Comp. St. 1901, pp. 2091-2095]. None 
of thèse sections authorize the penalty or interest in cases of a refusai 
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or negléct în inaking a list or return, or in paying the tâx provided for 
under that act, or the îssuance of any distraint warrant for their collec- 
tion under any. cîrcumstânces. Nor is there any such provision made in 
Act May 9,, 1902, supra. : "^ 

The contention is that the whole internai revenue législation in ex- 
istence at the time of the passage of the oleomargarine act, so far as 
applicable, applied to the oleomargarine law. If that were true, the 
question naturally arises, whv did Congress, by the third section of tlie 
oleomargarine law, sélect from the body of the internai revenue law 11 
sections — i. e., 3233 to 3241, inclusive, and section 3213, Rev. St. [U. 
S. Comp. St. 1901, pp. 2091^2095] — 'and by express provision extend 
them; as far as applicable, to the oleomargarine law ? It is not per- 
ceived how the fourth paragraph of the third section' of the oleo- 
margarine law could be otherwise than utterly superfluous, if Congress 
intended that the whole internai revenue law, including those sections, 
should instantly become applicable as soon as the oleomargarine law 
went into effect. Moreover, on October 1, 1890, Congress amended 
the oleomargarine law (Act Oct. 1, 1890, c. 1244, 31 Stat. 631 [U. 
S. Comp. St. 1901, p. 2233]), as follows : 

"That Wholesale dealers in oleomargarine shall koep such books and render 
such returns in relation thereto as the Cominissioner of Internai Revenue, with 
the approval of the Seeretary of the Treasury, may by régulation require, and 
such books shall be open at ail times to the inspection of any internai revenue 
otHcer or agent." 

What explanation can be made of the object of Congress in enacting 
that amendment, if sections 3303, 3304, 3318, 3337, 3338, 3357, 3358. 
and 3375, Rev. St. [U. S. Comp. St. 1901, pp. 2155, 2156, 2164, 2185, 
2186, 2198, and 2207], and other sections of the internai revenue law, 
were already applicable to the oleomargarine law ? Surely the ingenuity 
of the internai revenue officers would not be taxed to find ample author- 
ity in those sections to accomplish ail that is provided for in Act Octo- 
ber 1, 1890, supra. That amendment, also, was utterly superfluous if the 
internai revenue law applies to the oleomargarine law. What object 
could Congress hâve had in enacting section 19 of the oleomargarine 
law (Act Aug. 3, 1886, c. 840, 34 Stat. 313 [U. S. Comp. St. 1901, p. 
2234]), if section 3213, Rev. St. [U. S. Comp. St. 1901, p. 2083], 
which is part of the gênerai internai revenue law, applied to the oleo- 
margarine law? Both sections would accomplish the same purpose. 
What object was there in enacting section 17 of the oleomargarine 
law (24 Stat. 3l3, c. 840 [U. S. Comp. St. 1901, p. 3234]), if section 
3357, Rev. St. [U. S. Comp. St. 1901, p. 2112], a part of the internai 
revenue law, is applied to the oleomargarine law? They both ac- 
complished the same purpose. What purpose had Congress in enacting 
section 13 of the oleomargarine law (34 Stat. 212, c. 840 [U. S. Comp. 
St. 1901, p. 2233]), if section 3324, Rev. St. [U. S. Comp. St. 1901,. 
p. 3168], a part of the internai revenue law, applied to the oleomar- 
garine law? Both sections were intended to accomplish a like purpose. 
The same is true of section 9 of the oleomargarine law (34 Stat. 211, 
c. 840 [U. S. Comp. St. 1901, p. 2231]), and section 3296, Rev. St. 
[U. S. Comp. St. 1901, p. 2136], a part of the internai revenue law. 
If you turn to the act approved May 9, 1902 (33 Stat. 194, c. 784, 



§3 .[,U. s. Comp. St. Supp. 190Ô,, p, 43;!]); whiçh is'an act: ahienaing 
the oleomargarine law, it willbe found that that act;extendsthe provi- 
sions of the internai revenue law concerning coupon stamps on tobacco 
and snuff to the oleomargarine law as far as applicable. Why enact 
this provision, if ail the bpdy of the internai revenue law applies to the 
oleomargarine la\Y? Why enact Act May 9, 1903, c. 784, § 6, 32 Stat. 
197 [U. S. Comp. St. Supp. 1905, p. 438], and make it apply equally to 
oleomargarine and adulterated butter, if the internai revenue law al- 
ready applied to both and made ample provision for everything that 
was contained in that section? 

It will be remembered that every argument that can be made fixing 
the applicability of the internai revenue law to the oleomargarine law 
can with equal force and propriety be made to the adulterated butter 
law of May 9, 1902. supra. It is net perceived that any one who is fair- 
minded can carefully examine and compare the oleomargarine act and 
its amendment with the existing gênerai internai \revenue législation 
without being convincçd that Congress intended that the oleomargarine 
statute and the amendments thereto, including the sections of the in- 
ternai revenue law expressly extended to the oleomargarine law and 
its amendments, were neither supplementary of or an amendment of 
the existing gênerai internai revenue législation, but were a separate 
and independent act, creating a complète and comprehensive System in 
itself, and containing provisions for ail the punishments, penalties, fines, 
forfeitures, and interest which the Congress intended the citizen should 
pay, and also complète remédies and methods for their collection. 
This précise question has been before other courts, and was fully dis- 
cussed, and v^-ithout exception this same conclusion has been reached. 
Schafer v. Craft (D. C.) 144 Fed. 907, is precisely in point, and 
the writer is entirely satisfied with the reasoning and conclusions of 
District Judge Evans in that case. In re Kinney (D. C.) 103 Fed. 
168, bears directly on the subject. and District Judge Brown's reason- 
ing on the point is to my mind conclusive. It follows that, if the con- 
clusions reached are correct, the plaintiff not only was not required by 
law to make any claim under section 3330, Rev. St. [U. S. Comp. St. 
1901, p. 3088], before instituting his suit to recover the tax, penalty, 
and interest, but the action of the revenue ofîficers in imposing the two 
penalties, one of 50 per cent, of the tax, amounting to $240, and the 
other of 5 per cent, amounting to $36, and interest. amounting to 
$14.40, was unauthorized in law, illégal, and plaintift is entitled to re- 
cover said sums paid under protest, with interest at 6 per cent, from 
the date of payment thereof. 

The question now remains, was plaintiff a dealer in oleomargarine? 
The statute provides (Act Aug. 2, 188G, c. 840, 34 Stat. 209 [U. S. 
Comp. St. 1901, p. 2229]) that: 

"Every perpon who sells or offers for sale oleomargarine iii the orifnnal 
inanufaeturer's packages shall be cleemed a wholesale dealer in oleomargarine." 

Did plaintiff sell, or offer for sale, oleomargarine? On the state of 
facts set forth, the court thinks not. Plaintiff gave the order to Ar- 
mour & Cq. for the 10-pound packages of oleomargarine for his cus- 
tomers, and requested it shippçd to his own care. The bills were made 
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out by Armour & Co. to his customers, and it was shipped to them 
through its local brandi house to the care of plaintiff, as directed. 
Armour & Co. were not even directed at the time to deliver the goods 
at the house of plaintiff. Armour & Co. must be held to hâve known 
to whom the goods were sold. Its branch house must be held to hâve 
known it, and to hâve known why it was shipped to the care of plain- 
tiff and delivered at plaintiff's store; and the knowledge of the branch 
house was the knowledge of the Kansas City house of Armour & Co. 
Hoover V. Wise, 91 U. S. 308, 33 L. Ed. 392. Armour & Co. knew 
plaintiff was not buying the oleomargarine from them, and in ail rea- 
son they knew he was not handling it. Shipping goods to one man to 
the care of another does not Constitute a sale to the man to whose care 
they were shipped. 

But it is said plaintiff actually paid Armour & Co. for the goods, and 
entered the charge on his own books against his cùstomers. So he did, 
but before he did that the "sale" by Armour & Co. to his cùstomers 
was as complète in law as it could be. The sale was complète if it 
never had been paid for by the cùstomers (nor any one else, as for 
that), and just as complète as if it had been paid for before plaintiff 
made any entry upon his books. It was not the payiiig for the goods, 
or the entering upon plaintiff's books, that completed the sale. It was» 
the ségrégation of the goods from the mass of Armour & Co.'s stock 
and the delivery to his customer, and the delivery was complète when 
the goods were first received by plaintiff, who was the agent of his 
cùstomers for that purpose. Suppose the customer never had paid 
Armour & Co. for the oleomargarine in question; would that, of it- 
self, hâve made plaintiff legally liable for it, in the absence of any 
promise, express or iraplied, to pay for it? Plaintiff might hâve felt 
morally liable to see that it was paid for ; but did that make him legally 
liable therefor? Plaintitî says he never made any promise to Armour 
& Co. to pay for it, but that he did pay for it, because his cùstomers re- 
quested him to do so, and charged the purchase price in their accounts 
with him. Hedidthis; but did that make him the purchaser? When 
plaintiff received the goods, it was in law a delivery to the customer. 
They had ordered the goods through plaintiff, delivered in that way, 
and therefore a delivery to plaintiff was a delivery to them. Plaintiff 
was simply the agent of his cùstomers to receive the goods. Suppose, 
at the moment the goods were delivered to plaintiff, his house had burn- 
ed, and the goods had been lost. Whose loss woufd it hâve been? 
Plaintiff's? By no meaus. Why not? Because the goods were not 
his. He received them as agent for his cùstomers. He afterwards 
paid for them in the same way, but not until the goods were delivered 
to him as his cùstomers' agent, and the sale was absolute and complète. 
Did subsequently charging the amount of money he paid for his cùs- 
tomers to Armour & Co. for the goods at their request alter the transac- 
tion? Not at ail. Before that was donc the sale was complète by 
delivery, and nothing was left to be donc to complète it. The pay- 
ment for the goods and the entry on his books and the delivery of the 
goods to the customer were ail subséquent to the delivery by Armour 
& Co., and the manner and method of doing thèse things were simply 
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matters of accommodation to plaîntiff's customers. In truth, the real 
facts show plaintiff was net advancing the money to pay for the goods. 
He charged the cash to the customer as of the date the oleomargarine 
was sent out from his store;, but he did not pay Armoiir & Co. until 
the Ist of the month, and at that time his customer paid him, so that, 
in fact, he advanced no money. The charge on plaintiff's books was 
simply to keep the matters between him and his customers correct, and 
that only. The proof, as before stated, shows that plaintiff made no 
promise to pay for the goods, althougli he did pay for them in the way 
stated. Nor did he guaranty payment. Suppose he had ; did that 
make him a purchaser ? By no means. If lie did not purchase them, 
he cHd not own them ; if he did not own them, he had no interest in 
them to sell ; if he did not sell or offer to sell, he was not a dealer. 

Hartzell v. U. S. (D. C.) 83 Fed. 1003, is in point, in which case 
District Judge Allen quotes from Benjamin on Sales as foUows: 

"But then, in some cases, a broker, tliough acting as agent for a principal, 
malies a contract of sale aud purchase in his own nanie. In sucli case he 
may be sued by the party with whom he has made sueh contract, for a non- 
fulflllment of it But so, also, may his undisclosed principal ; and, although 
the agent may be liable upon tlie contract, yet I apprchond nothing passes to 
him by the contract. The goods do not betiome his. lie (Muld not hold them, 
oveu if they were delivered to him, as against his principal. Ile could not, as 
it seems to me, in the absence of anything to give him a spécial property in 
them, maintain any action in which it was necessary to assert that he was the 
owner of the goods. The goods wouid be the property of his principal, and al- 
though two persons, it is said, may be liable on the same contract, yet it ;s 
impossible that two persons can each be the sole owner of the same goods. Al- 
though the ager.t may be held liable, as a contracter, on the contract, he still 
is only an agent, and has acted only as an agent. He could not be sued, as it 
seems to me, merely because he had made the contract of purchase and sale 
in his own name with the vendor, cven though the contract shonld be in a 
forni whic* passes property în gonds by the contract itself by a thlrd person, 
as if he (the liroker) were the owner of the goods; as if. for instance, the goods 
were a nuisance or an obstruction, or, as it were, trespassing. he would suc- 
cessfully answer such an action by alletring that he was not the owner of the 
goods, and bv proving that they were the goods of his principal, till then un- 
disclosed. If he could not be sued for any other tort merely on the ground 
that he had made the contract in his own name with the vendor, it seems to 
me that he cannot be successfullv sued merely on that ground by the real 
owner of the goods as for a wrongfnl conversion of the goods to his own use." 

It thus appears that if plaintiff had been a broker and primarily 
liable, or equally liable with the purchaser, the resuit would be the 
same. But he was not a broker. He got no commission or compensa- 
tion for anything he did. He made no promise, express or implied, 
to Armotir & Co. to do or to be responsible for anything. His obliga- 
tions were to his customers to receive and deliver the goods for them, 
and with that Armour & Co. had nothing whatever to do. He was 
nnder no obligation to Armour & Co. to even receive the goods from 
them, although by his request they w-ere shipped to his care. He 
might, when they came, hâve said to Armotir & Co., "I will notify my 
customers, and they will send for the goods." To do so would not 
hâve been any breach of good faith, or good morals, mtich less of any 
principle of law. Armour & Co. in fact, under the évidence, had no 
claim upon plaintiff at any time in regard to the goods. That plain- 
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tiff received' ;tliém and paid'fpr them was a mefe matter of accom- 
modation for his customers. ' ■ ; 

It is said that the fact that the orders were small,' àild that plaintiff 
receivéd ndthing for his trouble, does nôt alter the transaction. It 
does hot, in , one sensé ; but it does very materially bear Upon it in 
another. It is conceded that a man may buy goods and sell them hc- 
lovv çost, in large or small quantities. But the purchase and sale is 
rto less a purchase and sale on that account. But in this case the size 
of the transaction and the fact that no ])rofit was made. when con- 
sidered in connection with the relations of plaintiff and his customers, 
and the character of both, tend to make clear the bona fides of the trans- 
action. As to both plaintiff and his customers it is proper to say that 
there is nothing in tlie transactions themselves which is not absolutely 
consistent with good faith and fair dealing, whatcver suspicions the 
metliods employed may suggest. As a matter of fact the whole trans- 
action was fair, free from any bad motive, and resulted in no wrong 
to the United States. 

The exaction and collection of the tax was unauthorized and illégal, 
and the plaintiff is entitled to recover of défendants the same in full, 
with interest. 



LATIIROP-SIIEA & HION^A-OOI) CO. v. IXTEIITOR COXST. & UIV. CO. 

(Circuit Court, W. D. New York. Jannary 30, 1907.) 

No. 147. 

1. Removal of Causes — Actiox After Rksioval— Qiiestions Decided bt 

State Court. 

It is a gênerai rule tliat the fédéral courts iii a case remaved from 
a State court will not sit in review of an.y aet donc b.y that court prior 
to the renioval, but where the state court acted without jurisdiction a 
différent rule applies, and a motion lo quash the service on a défendant 
who has not entored a gênerai appearauce, which iu*-olvos the question 
of jurisdiction over the défendant, althou^li overruled by tlie state court, 
nia.y be renewed after renioval. 

|Ed. Note. — For cases in point, see Cent. Uig. vol. 42, Removal of 
Causes, § 241.] 

2. ArpKAnA>;cE— Spécial Appeaiîanck to ,Op..iect to .Jurisdictiox. 

The spécial appearauce of a foreign cori)orjition défendant in a state 
court for the shigle jiurpose of insisting that no valid service has been 
niade upou it is not a snbuiission to the chiinied jin-isdictiou. 

[Ed. Note. — For cases iu point, see Cent. l)ig. vol. 3, Appearance, { 
44.] , 

3. Cobpokatioxs—Service on Fokekjn Corporation— New York Statuts. 

AYhere a forcign corpoi-ation designated an agent on whoni service 
niight be' niade in accordancc with the ju-oyision of section 16 of the 
'geiieral corporation law of New Y'ork (f^aws 1802, ii. 1806. c. 687), and 
coinplied >Vith the other requirenieuts of the law to entitle it to do 
business in the state and iu fact engagcd in business therein, but sub-, 
sequently ceased such business, revoked the nppointment of its agent, 
ijnd withdrew its olhce and i)roperty from the state, its sub.sequent maiiL- 
,■ tenance of an action in a court- of the state, which was commeuced be- 
,:■; fore it withdrew therefrom and related to its business therein, does iiot 
constitutc a eoutinuance of such business so as to sub.ject it to suif 
therein by making service ou the Secretary of State, which is authorized 
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by said section- 10 in case of the deatli or renioval of • tlie deslgnated agent 
of a foreign corporation doing business in the state and a fallure to ap- 
point another. 

[Ed. Noté.— Service of process on foreign corporations, see note to 
Eldred v. American Palace Car Co., 45 C. O. A. 3.] 

On motion of défendant after removal of the cause to vacate a de- 
fault judgment in the state court and to set aside the service of sum- 
mons on said défendant. 

See 143 Fed. 687. 

Bushnell & Metcalf and J. H. Metcalf, for plaintiflf. 
Daniel J. Kenefick and C. WaUer Artz, for défendant. 

HAZEL, District Judge. This apphcation by the défendant, the 
Interior Construction & Improvement Company, a foreign corporation 
(herein called the "Construction Company"), is to vacate a judgment 
rendered on default in pleading and to set aside the summons and 
service thereof as null and void. The action was originally brought in 
the Suprême Court of the state of New York against the Pittsburg, 
Shawmut & Northern Raih-oad Company, a domestic corporation 
(herein called the "Railroad Company"), and the Construction Com- 
pany, jointly, to recover money for services performed and materials 
furnished in the year 1903, pursuant to contract with the Construction 
Company ; it being alleged in the complaint that the Construction Com- 
pany acted as agent of the Railroad Company. Pursuant to section 
IG of the gênerai corporation law of the state of New York (Laws 
1892, p. 1806, c. 687), and as a condition of doing business therein, 
the Construction Company designated one ^'lollenhauer, a résident of 
the city of New York, as a person upon whom process against it might 
be served within the state. Afterwards, on November 14, 1904, Mol- 
lenhauer, in accordance with the provisions of subdivision 2 of section 
433 of the Code of Civil Procédure, filed an instrument in writing in 
the office of the Secretary of State consenting to the revocation of his 
désignation. On November 16, 1904, the summons in this action was 
served upon the Secretary of State under said section 16 of the gên- 
erai corporation law, which substantially provides for substituted serv- 
ice upon that officer of process against foreign corporations doing bus- 
iness in this state in the event either of the death of the person designat- 
ed or his removal from the place where the corporation lias its prin- 
cipal office within the state, and the corporation has omitted to designate 
another person. Before the expiration of the time to answer or demur, 
and on December 0, 1904, the Construction Company, appearing spe- 
cially for that purpose, made a motion to set aside the service of the 
summons as aforesaid, upon the ground that at the time thereof it was 
not doing business in this state, and that the désignation of Mollenhauer 
had in fact been revoked. In support of such motion affidavits were 
read showing that in the month of August, 1904, the Construction Com- 
pany discontinued its bïisiness opérations in this state, and removed its 
office to the city of Détroit, Mich. Py tlie opposing affidavits it was 
shown that the Construction Company, prior to the removal of its office 
and business, brought an action in the Suprême Court of the slate 
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of New York against a firm of subcontractors for the construction of 
the railroad, which action was pending at tiie time of the purported 
service of the summons. . In other respects tlie assertion of the Con- 
struction Company as to the removal of its office and the discontinuance 
of its business was not controverted. The motion to annul the service 
of the summons was denied by the Suprême Court, and its décision was 
subsequently affirmed by the Appellate Division without opinion. Later 
leave to appeal to the Court of Appeals was denied. In the meanwhile 
the time of the Construction Company had been extended by stipulation 
and order until 10 days after déniai of the appHcation to appeal and 
entry of the order thereon. 

On February 6, 1905, a pétition for removal to this court was pre- 
sented to the state court in conformity with the provisions of the Re- 
vised Statutes of the United States, and, the removal being effected, a 
motion was made in this court to set aside the service of the summons. 
Thereupon the plaintiff moved to remand the case to the state court, and 
on March 17, 1905, the plaintifï's motion was granted on the ground 
that no separable controversy existed; the motion of the construction 
Company to dismiss the substituted service being at the same time over- 
ruled. Lathrop-Shea & Henwood Co. v. Pittsburg Shawmut & North- 
ern R. Co. (C. C.) 135 Fed. 619. Before the time to plead expired a 
motion was made by the Construction Company in the state court for 
further time to answer; it having meanwhile moved to compel the 
plaintifif to elect the défendant against which the action should be 
prosecuted. The latter motion being denied, the Construction Company 
later defaulted in pleading. The issues raised by the Railroad Com- 
pany were sent by the state court to a référée, to hear, try, and dé- 
termine, and on October 20, 1905, the action against the Railroad Com- 
pany was dismissed on the report of the référée. Prior thereto, on 
September 27, 1905, because of the default of the Construction Com- 
pany, judgment was rendered against it for the sum of $17,363.15. 
Following the entry of judgment a motion was made and granted by 
the state court dismissing- the complaint against the Railroad Company 
in accordance with the décision of the référée, and thereafter the Con- 
struction Company, on October 31, 1905, again removed the action 
into the fédéral court and attacked the service of the process for in- 
validity. The plaintiff once more moved to remand on the ground that 
an appeal had been taken from the judgment rendered upon the décision 
of the référée, and accordingly it was thought that there was not a 
division of the action into separate controversies. Plaintiff's motion 
was granted. Lathrop-Shea & Ilenwood Co. v. Interior Const. & Imp. 
Co. (C. C.) 143 Fed. 687. Subsequently, on December 4, 1900, the 
Appellate Division of the state court sustained the référée, and, such 
décision being regarded as a final détermination of the nonliability of 
the Railroad Company and a division of the controversy, the case for 
the third time was removed to this court, and the défendant. Construc- 
tion Company, again moves to set aside the purported service upon the 
Secretary of State. In opposition to the motion, the plaintiff urges 
two grounds — that the proceedings in the state court are res adjudicata ; 
and that the substituted service upon the défendant, foreign corpora- 
tion, is valid. 
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In support of the first ground plaintiiï directs spécial attention to the 
cases of Mutual Reserve Ass'n v. Phelps, 190 U. S. 147, 23 Sup. Ct. 
707, 47 Iv. Ed. 987; Bragdon v. Perkins, Campbell Co. (C. C.) 82 Fed. 
338, and Allmark v. Flatte S. S. Co. (C. C.) 76 Fed. 614. Thèse ad- 
judications, however, are not thought to be apposite. In the Phelps 
Case the défendant corporation concededly was doing business in tlae 
State of Kentucky, though its permission to do so had been withdrawn 
by the insurance commissioner, and under such circumstances, the serv- 
ice of the summons upon the latter pursuant to the statute providing 
therefor v^^as held valid. In the Perkins-Campbell Case a gênerai ap- 
pearance was interposed by the défendant, and before the removal of the 
case a dispute arose as to whether the person served with process was 
the agent of the défendant company or merely a traveling salesman on 
commission. It was proven by the plaintifï that the person served was 
the gênerai agent of the défendant, and upon the merits the state court 
dismissed the application to annul the substituted service. In this situ- 
ation the case was removed and motion made in the fédéral court to 
invalidate the service. No new or différent facts were elicited than 
those already passed upon by the state court. It was accordingly held 
that, as lack of jurisdiction was not disclosed by the facts, the Circuit 
Court was concluded by the décision of the state court. In the All- 
mark Case it was broadly held that after the déniai by the state court 
of the motion to set aside service of the summons there can be no re- 
newal of the motion in the fédéral court without obtaining leave to do 
so, and the case was taken by that court in the condition in which it 
left the state court. An examination of the record in the case mention- 
ed persuasively indicates that the question decided by the state court 
was simply whether the service, in fact, was made upon the managing 
agent. Upon conflicting affidavits the state court decided that the de- 
fendant was doing business in the state, and the person served was 
its agent. 

The case at bar does not fall within the principle enunciated in the 
cases mentioned. Beyond doubt, it is a gênerai rule that the fédéral 
courts in a case removed from the state court will not sit in review of 
any act donc by that court prior to the removal, and comity dictâtes 
that what was donc by a court of co-ordinate jurisdiction before the 
case was removed is entitled to great respect and the decrees of such 
court are ordinarily regarded as correct adjudications of the questions 
involved. Where, however, the state court acted without jurisdiction, 
a différent rule unquestionably applies (Loomis v. Carrington [C. C] 
18 Fed. 97), and the inaptitude of the doctrine of res adjudicata is 
plainly apparent in a case such as this, where the défendant, a citizen 
of another state having withdrawn its business and property from this 
state, has the absolute right to remove an action brought against it to 
the fédéral court. Such a right unless waived by gênerai appearance, 
or otherwise forfeited, is founded upon the defendant's alienage or 
citizenship of another state and was granted by an act of Congress. 
Under such circumstances no state is permitted by its action to abridge 
or nuUify a right granted pursuant to constitutional law. Tortat v. 
Harden Min. & Mfg. Co. (C. C.) 111 Fed. 436. 
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The primai questions for détermination upon the papers presented 
are whether the Construction Company at the time this action was 
brought had ceased to transact business i^ the state of New York, and 
whether the purported service was valid. Thèse submitted questions 
invoke the jurisdiction of this court. In deciding them this court is 
bound by abundant authority to exercise the power of determining 
whether jurisdiction in fact has attached without being influenced or 
persuadée! by the décisions of the state tribunals. The trend of the 
adjudications which this court is constrained to follow indicate that the 
fédéral courts are the sole judges of their own jurisdiction, which 
jnanifestly is derived from a government differing f rom that which 
clothes the state tribunals with judicial power. Pennoyer v. Neff, 95 
U. S. 714, 34 ly. Ed. 565. The spécial appearance of the Construction 
Company in the Suprême Court of the state of New York for the single 
purpose of insisting that no valid service had been made upon it, that 
it had actually stopped doing business in this state, had removèd its 
property therefrom, and revoked the désignation of its agent uiider 
the statute prior to such service, was not a waiver of its right or a 
submission to the claimed jurisdiction. This principle is clearly ad- 
-duced from the following cases cited in defendant's brief : Remington 
V. Central Pacific Railroad Co., 198 U. S. 95, 25 Sup. Ct. 577, 49 L. 
Ed. 959 ; Powers v. C. & O. Railway, 169 U. S. 92, 18 Sup. Ct. 264, 
42 L. Ed. 673; Johnson v.. Computing Scale Co. (C. C.) 139 Fed. 339; 
Morris v. Graham (C. C.) 51 Fed. 53; Porter L. & W. Co. v. Baskin 
(C. C.) 43 Fed. 323; Harkness v. Hvde, 98 U. S. 476, 25 L. Ed. 237 ; 
Goldey v. Morning News, 156 U. S.' 518, 15 Sup. Ct. 559, 39 L. Ed. 
517 ; Ëarrow Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct. 526, 
42 L. Ed. 964; Benthf v. London, etc. (C. C.) 44 Fed. 667; Conley 
V. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 
1113 ; Courtnev v. Pradt, 196 U. S. 89, 26 Sup. Ct. 208, 49 L. Ed. 398 ; 
Cadv V. Associated Colonies (C. C.) 119 Fed. 420; So. Pac. Co. v. 
Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. 

The crucial point is whether the service upon the Secretary of State 
was sufficient to bring the défendant within the jurisdiction of the state 
.court. The plaintiff urges that before this action was brought, and 
while the Construction Company was concededly engaged in business 
in this state, it brought an action which is still pending in the Suprême 
Court of this state against one Maclean. The cause of action arose 
eut of the construction by the défendant of the railroad mentioned in 
the complaint, but whether the subcontract for such work involved in 
said action was made or perfornied in the state of New York does not 
appear. The contention that a foreign corporation (which has com- 
plied with section 16 of the corporation law of New York) cannot 
maintain or prosecute an action in the state court, and also be heard to 
claim in an action brought in that court against it that such court is 
without jurisdiction on the ground that the business and property of 
the corporation has been renioved from. the state, is not persuasive. 
And the suggestion that the certificate undcr which the business in 
this state is carried on by a foreign corporation by implication. authoriz- 
es a constriictive service upon the secretary of state, even though the 
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business of the corporation bas been discontinued in the state and tbe 
désignation revbked, iswithôut force. It is conceded by the plaîntiff 
that the maintenance of the action in the state court by the défendant 
is not of itself doing business, within the state. The Court of Appeals 
in the case of Penna. Collieries Co. v. McKeever, 183 N. Y. 103, 75 
N. E- 936, recently hcld that the term " 'doing business in the state' 
implies corporate continuity of conduct in that respect, such as migbt 
be evidenced by the investment of capital hère with the maintenance of 
an office for the transaction of its business and those incidental circum- 
stances which attest the corporate intent to avail itself of the privilège 
of carrying on a business." 

In Cady v. Associated Colonies, supra, it is said: 

"The fact that there was soino daim against the défendant romainini» from 
its former business in the state is not sufficieut. It must be engaged iu trans- 
acting sonie substantial part of its ordinary business." 

See, also, United States v. American Bell Téléphone Co. (C. C.) 
29 Fed. 17; Buiïalo Glass Co. v. Manufacturers' Glass Co. (C. C.) 
112 Fed. 273. The maintenance of an action in the state court to en- 
force a liability or to settle outstanding accounts, even though con- 
tracted while the corporation was engaged in doing business within 
this state, but prior to the controversy in question, is not thought a 
continuation of the ordinary and substantial part of its business. 
Hunter v. Mutual Reserve Life Ins. Ce, 181 N. Y. 13G, 7G N. E. 1072.. 

This court cannot read into the state statute a provision which clear- 
ly is not contained therein. It was unquestionably within the power 
of the Législature to impose restrictive conditions as a prerequisite to a 
defendant's right to transact business in this state. For instance, it 
could hâve provided that service of process upon the Secretary of 
State should be constructive service upon a défendant during the ex- 
istence of any outstanding liabilities in the state, the corporation having 
withdrawn its business therefrom, but such is not the provision of the 
statute, and hence it would seem that the argument of counsel for 
plaintifï upon that point is simply resolved into a demand for a quid 
pro quo which manifestly cannot be entertained. For the reasons 
stated, I am constrained to hold that after the défendant withdrew its 
business from this state and held no property therein, the désignation 
being revoked, the subséquent purported service upon the Secretary of 
State was not service upon the défendant. 

The motion of the Construction Company to vaCate the default judg- 
ment and to set aside the- service in question for lack of jurisdiction 
of the moving défendant must be granted. 
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WING & BOSTWICK CO. v. UNITED STATES FIDELITY & GUAR- 

ANTY CO. 

(Circuit Court, W. D. New Yorlî. Novemtier 8, 1906.) 

No. 02. 

1. CoNTHACTS— Building Conte.'ICts—Nonpehfoeiiance— Evidence. 

In an action on a subcontractor's bond for an alleged nonperformance 
of a building contract, évidence held to require a finding tbat tbe nég- 
ligent construction of tlie rear w^all of the building and tlie inexcusable 
delay in completing the building by the principal in the bond was the 
indirect cause of tbe building's collapse. 

2. GuABANTY— Building Contbactob's Bond— Spécial Contkact. 

Wliere a building contractor's bond contained no words of limitation 
indicating that the surety depended on the faitbfulness of the obligea 
or reposed auy trust in hini, but expressiy recited that the principal 
and the obligée had eutered into a writteu contract by which the former 
agreed to oonstruct the building in question for plaintiff, the bond did 
not import a spécial guarauty. 

3. SAME— ASSIGNMENT. 

Where a bond given by a sub building contractor to the contracter im- 
ported a gênerai guaranty to indemnify the obligée from loss sustained un- 
der the contract, it was immaterial that tbe obligée assigned the same to 
enable the owner to recover damages for the subcontractor's breach of 
his contract. 

4. Principal and Subety— Building Contract — Extension of Time— Nova- 

tion— dischabge of subety. 

A continuance of the work on a building beyond the time specifled in 
the contract does not constitute such a novation of the contract as would 
discharge the contractor's surety from liability. 

5. SASit; — New Contbaot. 

Where a subcontractor's sui'ety had received notice of the terminatlon 
of the contract both from the architects and from the contractor, who was 
liable under his contract to the owner to complète the work the sub- 
contractor was about to abandon, the fact tbat a new contract was made 
between the contractor and the subcontractor witbout notice to the sure- 
ty, which did not constitute a departure from the conditions of the orig- 
inal contract, did not release the surety from liability. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 40, Principal and 
Surety, §§ 162-17T.1 

G. ASSIQNMENTS — SuBCONTEACTOE'S BOND — EPFECT. 

Where, notwithstanding an assignment of a subcontractor's bond to 
tbe owner, the contractor commenced an action in another jurisdlction 
to recover damages sustained by him, the assignment to the owner, though 
absolute on its face, should be regarded merely as collatéral. 

|Ed. Note. — For cases in point, see Cent. Dig. vol. 4, Assignments, §§ 
ISS, 136.] 

7. Damages— CoNTBACTS— Building Oonteacts — Delay— Rental Value. 

Wliere a building contract did not specify any penalty for nonperform- 
ance within the time prescribed, and time was not of tlie essence of the 
contract, but there was no extension of time or waiver, the owner's dam- 
ages for nonperformance within the time were the rental value of the 
premises. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 312, 
333.] 



Sebring, Cheney & Rogers, for plaintiff. 
Herendeen & Mandeville, for défendant. 
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HAZEL, District Judge. This is an action to recover upon an in- 
demnity bond executed by the National Concrète Steel Company, as 
principal, and the défendant, the United States Fidelity & Guaranty 
Company, as surety (hereinafter referred to as the steel company and 
the surety, respectively), to one D. J. Calkins. The surety bound it- 
self to indemnify the obligée for damages resulting from a breach of a 
contract for the érection of a three-story reinforced concrète building 
upon the lands of the plaintifï, the Wing & Bostwick Company, at 
Corning, N. Y. Contemporaneously with a contract between Calkins 
and the plaintiff for the érection of said building, the former entered 
into a subcontract with the steel company for its construction; the 
contract price being $12,000, which amount was $1,000 less than the 
amount named in the first-mentioned contract. The bond upon which 
this action is brought was delivered to the plaintiff with an assign- 
ment from Calkins, the original contractor, indorsed thereon. 

On July 30, 1903, after the construction of the building had been 
commenced by the steel company, another assignment of the surety 
bond, which in terms was absolute on its face, was delivered by the ob- 
ligée to the plaintiff. The work was commenced in the month of May, 
1903. Thereafter, on July 16th, the architect of the work, acting un- 
der the contract, certified that on account of the failure or omission of 
the steel company to prosecute the work with promptitude there was 
a default in the contract which justified its termination by the owner. 
On July 18th the architect, acting for the original contractor and the 
owner, took possession of the building, but, pursuant to a subséquent 
written arrangement between the original contractor and the steel 
company, in which the plaintiff acquiesced, the steel company continued 
the contract and the performance of the work until on or about Oc- 
tober 1, 1903, when it finally abandoned the same. The original con- 
tractor then engaged the International Fence & Fireproofing Company 
to complète the unfinished building. Upon completion of the roof the 
false work which supported the weight of the concrète was removed, 
and fires were started to dry the concrète material. 

On the night of December 15th, however, the building suddenly 
collapsed; the roof and rear wall falling down. The plaintiff claims 
that such collapse was directly due to the failure of the steel company 
to put in place in the rear wall of the building two pilasters and two 
beams which were specified in the exhibit drawings and plans, and its 
omission to properly reinforce the concrète material ; while the défend- 
ant contends that the principal cause of the collapse was the négligence 
of the superintendent of the fireproofing company in constructing the 
roof in freezing weather, and then removing the supports and thawing 
out the frost in the concrète, thereby producing a plastic condition of 
the same. The facts bearing upon the direct cause of the breakdown 
are conflicting. Without deeming it necessary to discuss the différent 
technical théories assigned therefor by the expert witnesses, it may be 
stated that in my judgment primarily the roof caved in owing to the 
frost in the concrète which prevented it from setting, and that the fall- 
ing down of the roof caused the rear portion of the concrète building 
150 F.— 43 
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to precipitate, which probably would not hâve occurred if the pilasters 
and beams, together with the proper reinforcement in that portion of 
the building, had been supplied as specified in the plans and spécifica- 
tions. It may be fairly presumed, from the absence of the pilasters and 
beams, together with the reinforcing means, and the delay in the per- 
formance of the work, that the steel company was primarily to blâme 
for the mishap. The rear wall would hâve materially resisted the 
strain of the roof if the supporting means mentioned had not been 
omitted. 

In view of'the circumstances, the work of completing the building 
proceeded as rapidly as the situation permitted ; the concrète roof being 
built between November 35th and December Ist. Johnson, at that 
tïnie superintendent of the work, was a compétent and experienced 
builder. The précaution and care exercised by him to protect the con- 
crète material from the frost cannot safely be challenged. Although 
the construction of the roof was commenced in cold weather, the tem- 
pérature being from 20 to 36 degrees, the cernent when applied was 
in a plastic condition for setting, and, the building of the roof having 
been started, a rapid completion of the same was necessarily required. 
That the weather became conspicuously colder as the work progressed, 
and the probability that the concrète froze after being applied to the 
roof, cannot be persuasively considered to establish négligence in the 
construction of the roof, in view of the showing by plaintifï that or- 
dinary dihgence and care was used to cause the concrète to set. It 
being my conclusion that the négligent construction of the rear wall and 
the inexcusable delay in completing the building by the steel company 
was the indirect cause of the collapse of the building, the other proposi- 
tions presented on argument may be considered. 

Défendant contends that the bond in question was a spécial guaranty, 
and therefore not assignable before a cause of action upon it had arisen. 
In support of this contention the point is made that, under plaintifï's 
pleadings and bill of particulars, the breach of the contract is not as- 
serted until October 1, 1903, which was after the assignment of the 
bond and the time when the work was actually abandoned. The bill 
of particulars is sufficiently speciiic to indicate a breach prior to the 
last assignment. The contract emphatically déclares that the work 
was to be performed under the direction of the architects, whose déci- 
sion as to the proper construction of the drawings and spécifications 
was to be final. The contracter bound himself to provide skilled work- 
men and supply proper materials to diligently prosecute the work. For 
failure to do thèse things the owner, on certification by the architects, 
was at liberty after three days' notice to the contractor to employ oth- 
ers to complète the work. It appears that the architect, acting for the 
original contractor, on July 16, 1903, certified the default of the sub- 
contractor, and afterwards the original contractbr assumed the per- 
formance of the work. Whether the contract was actually broken at 
the time the architects made the certificate above referred to, or dater 
when the steel company abandotied the work, is unimportant, as the 
unrestricted language of the bond does not import a spécial guaranty. 
No words of limitation are found in the instrument to indicate 
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that the surety depended upon the faithfulness of the obligée or 
reposed any spécial trust in him. Indeed, the bond expressly states 
that the principal and the obligée hâve entered into a written contract 
by which the former agreed to construct the building in question for 
the plaintifï. If it had been the intention of the parties to create a 
spécial guaranty, words importing such an intention should hâve been 
incorporated in the bond. 

Stress is laid upon the proposition that the indemnity bond, beîng 
spécial in its character, would run only to the building contractor, and 
not to his assignées ; the défendant not having consented to an assign- 
ment. The case of Levy v. Cohen, 45 Mise. Rep. 95, 91 N. Y. Supp. 
594, particularly cited in support of this proposition, was not sustained 
on appeal; the appellate court (Levy v. Cohen, 103 App. Div. 195; 
92 N. Y. Supp. 1074) decisively holding that, as the bond was not 
given because of any trust or confidence reposed in the contractor, 
there was no spécial guaranty. True, in that case the défendant con- 
sented to the assignment, but the court evidently did not regard such 
consent as of prime importance. I conceive the law to be that a bond 
such as hère considered, given expressly to indemnify the obligée from 
loss sustained under a building contract, is gênerai in its character, 
and it is immaterial whether the obligée assigns the same to enable 
another to recover damages sustained. In this respect there is a wide 
departure from the rule of law governing a surety of a bill of exchange, 
a bill of lading, or a personal guaranty which has effect only in rela- 
tion to a particular person or object, as, for instance, risks on fire In- 
surance where perhaps the character of the owner as a man of integrity 
is an élément of the contract. 

The next contention is that such changes were made in the contract 
as would release the surety from its obligation. The weight of the 
évidence does not show altérations in the contract which will relieve 
the Steel company from responsibility or the surety from liability. Ac- 
cording to the défendant, the original contractor employed or persuaded 
the défendant to employ as superintendent one Austin, and it is urged 
that, as the contract provided that the building should be erected under 
the supervision of the steel company, the employment of Austin by 
Calkins was a departure from the contract. The évidence, however, 
does not warrant such a finding of fact. The défendant introduced 
évidence to show that Calkins had instructed Austin to omit the pilasters 
or half columns in the rear of the building. Both Calkins and Austin 
deny this assertion, and I am unpersuaded by the testimony of the de- 
fendant on this point. Indeed, Thompson, another superintendent, was 
in charge of the work when the half columns should hâve been put in 
position. The contract prohibited any changes in the building without 
the consent of the architects. If it were satisfactorily shown that the 
pilasters were omitted, or the contract modified in a substantial particu- 
lar at the request of the original contractor, who may be presumed to 
hâve been acting for the owner, and as a resuit of which the building 
collapsed, a différent question would be presented. 

The claim that the time of performance was extended beyond August 
Ist, without notice to the défendant, is not sustained. A continuance 
of the work beyond the time specified in the contract is not thought 
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to constitute a novation of the contract discharging the surety from 
liability. Standing alone it was not a substantial departure from the in- 
tention of the parties as fairly expressed in the writing. No changes 
in the contract were made in relation to the érection of the building, 
its cost, or the materials to be used. That a contract of surety is 
strictissimi juris specifîcally obligating the guarantor to the terms of 
his contract is undeniable. Livingston v. Moore, 15 App. Div. 15, 
44 N. Y. Supp. 145 ; Antisdel v. Williamson, 165 N. Y. 373, 59 N. E. 
207; Prairie State Bank v. United States, 164 U. S. 227, 17 Sup. Ct. 
142, 41 L. Ed. 412; National Mech. B'k'g Ass'n v. Conkling, 90 N. Y. 
116, 43 Am. Rep. 146. And some of the adjudications even hold that 
it is not a question of whether the altération in the contract was mate- 
rial or not ; the important considération being whether the change was 
substantial. In this case no such modification is shown as would justi- 
fy the conclusion that there was a change "in the letter and spirit of 
the contract." There was simply a continuahce of the work agreed 
to be performed beyond the time specified in the contract for its com- 
pletion, or rather an attempt to fulfiU the obligations of the contract 
and relieve the surety from liability. 

It is further objected that another contract was made between Calkins 
and the steel company without notice to the surety. The efïect of the 
arrangement was not a departure from the conditions of the original 
contract, but apparently was an endeavor by Calkins, who was liable 
under his contract with the owner to persuade the steel company to 
complète work which it had undertaken and which it evidently was 
anxious to abandon. Moreover, the surety had previously received 
written notice of the termination of the contract from the architects, 
and Calkins to protect himself was justified, in my opinion, in taking 
possession for the purpose of performance. Hence I conclude that 
there was no abrogation of the contract or a substantial altération of 
the same. 

The next point is whether the assignment of the surety bond was 
merely collatéral, or whether, on account of its being absolute on its 
face, the plaintifif is entitled to recover also the amount that Calkins 
has paid (who it is claimed has paid more than $6,000 to complète the 
contract). Even if the assignment contained language indicating an 
absolute assignment to the plaintiff, it is nevertheless the duty of the 
court to ascertain the conditions under which the assignment was made. 
The testimony of Mr. Kyle, witness for the défendant, and the conces- 
sion that another action to recover on the bond brought by Calkins 
in another jurisdiction is now pending, clearly proves that the parties 
intended the assignment merely as security for any damages which 
plaintifï might suffer by reason of any breach of the contract. There- 
fore, this being an action at law, and the obligée not being a party 
thereto, the stipulation and testimony in relation to plaintiff's damages 
alone will be considered. 

It is well settled that ordinarily, when there had been a delay in the 
completion of a building or performance of the work, the rental value 
of the premises is the true measure of damages. The contract in suit 
do€s not specify any penalty, and strictly speaking, time of performance 
was not of the essence of the contract. Nevertheless, when the con- 
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struction of a building lias been delayed, there being no extension of 
the tinie or waiver, the damages are the loss of the rent. Philips & 
Colbv Construction Co. v. Seymour, 91 U. S. 64G, 23 L. Ed. S-tl ; Small 
V. Burke, 93 App. Div. 343, 8G N. Y. Supp. 1066 ; Oberlies v. BuUinger, 
75 Hun, 248, 27 N. Y. Supp. 19 ; Beck & Pauli Lithographing Co. v. 
Colorado Milling & Elevator Co. 52 Fed. 700, 3 C. C. A. 248. Evi- 
dence was given tending to show that the rental loss of the plaintiff, 
by reason of its inability for a period of 10 months to occupy the prem- 
ises, amounted to $2,300 or $250 for each month's delay. 1 think, 
however, that a rental amounting to 10 per cent, of the cost of the 
premises is more nearly the correct value of the building in question. 
Some évidence is found in the record from which it may be presumed 
that the premises were valued at about $20,000 to $22,000, and, accord- 
ingly, I allow as damages the sum of $200 per montli from August Ist, 
the time when the building should hâve been completed, to April 20th, 
when 1 think it was possible for the pkuntiff to move into the building ; 
the total amount of such loss being $1,733.33. 

The plaintiff is also concededlv entitled to recover the following 
items: $84.97, $111.75, $254.36,' total $451.08, over and above the 
amount of $12,993.66, the contract price between plaintiff and the 
original contractor; but, as plaintiff lias ]3aid on the contract the sum 
of $12,400 only, there must be a déduction of $593.66 from the total of 
$2,184.41, as allowed hereinabove, which leaves a balance due the- 
plaintiff of $1,599.75. The claim of $350 for imperfect construction 
of. the floors is disallowed. Findings of fact may be stibmitted. 

The plaintiiï may enter judgment, with costs, in accordance with the 
foregoing views. 



OLD COLOXY TRUST CO. v. STANDAItl) BKET SUGAR CO. et al. 
(Circuit c:'ourt, N. D. Xebraslca. Fcbruary 15, 1907.) 

3. CONTRACTS— COXSTllUCTION— R1OIIT.S ACQUlKEl) BY TuiKD PeB.SONS. 

A provision of a luortgage giveu by a manufacturing conipauy to secure 
boLuls, requiring tlie trustée on request to reicase portions of a tract of 
liuid in case lots sliould be sold from tlio sanie, the procceds of such sales 
to be paid to and lield b.v the trustée, and at the élection of the Company 
api)lied on tiie mortgage debt or paid over to it, to be nsed in the érection 
of buildings ou the niortgaged proiiert.v, aft'ords no basis for a claim by a 
tliird party that a mwhanic's lien tiled by liim ;' r worlv or materials sub- 
se(]uently fnrnished in the ereetioji of Imiklings uii the niortgaged property 
is entitled to priority over the mortgage, to whicb it is subject under the 
law of the state. wbere it does not a])pear that any lots were ever sold 
aud the proceeds devotod to tbe érection of buildings, or that anything 
■svhatever was ever donc uuder said provision. 

2. M0KTGAGES—Co.\STRUCTION— "Plant" of MANUFAOrURlNO CO.MPANY. 

A provision of a niortgage giveu to secure bonds by a corporation en- 
gaged in operating a beet sugar faetory, and eovering its plant and sur- 
rounding lands, that it should also include "ail other machinery, plant, 
tools and equipment which tbe coni])any may hereafter acquire for the 
aforesaid purposes," canuot be construed to bring under the mortgage 
as a part of the mortgagor's "iilant" a large tract .'of laud afterward ac- 
quired by it, lying 200 miles distant from its faetory, although it was its 
inuijose to raise beets thereon for tise in such faetory. 



678 150 FEDERAL EEPOETEB. 

In Equity. 

W. D. McHugh, for complainant. 

Charles W. Haller, for défendants Roclieford & Gould. 
Charles Battelle, for défendant Kennard Glass & Paint Ce. 
W. J. Courtright, for intervener Edmund R. Gurney. 

TRIEBER, District Jtidge. The complainant filed a bill to fore- 
close a mortgage executed by the défendant the sugar company 
on May 1, 1900, and duly recorded in Dodge county, Neb., on May 
7, 1900. The mortgage was executed to secure an issue of $500,000 
in bonds, with the usual provisions in case of default in the payment 
of the interest. The mortgage recites that it conveys to the trustée, 
its successors, and assigns "the following described real estate, situate, 
lying and being within the county of Dodge, state of Nebraska, to wit." 
It then proceeds to describe by proper metes and bounds 197"/ii)o 
acres, and then proceeds: 

"Together with ail and singular the tenements, hereditaments and appur- 
tenances, buildings and factories thereunto belonging or in any wise apper- 
taining; also ail the machinery, plant, tools and equipment of the company 
used In or about the same premises in connection with the manufacture of 
lefined beet sugar; together with ail other machinery, plant, tools and equip- 
ment which the company may hereafter acquire for the aforesaid purposes." 

Among other provisions is the following : 

"Sec. 9. * * * The trustée shall from time to tlme release from such 
lien any portion of the south hâlf of the soutbeast quarter of section thirty- 
two (32), in township eighteen (18) north of range seven (7) east of the Slxth 
P. M., lying west of the Freemont county ditch, whenever so requested, in 
writing by the président and treasurer of the company, specifying the por- 
tion so to be released, and also giving the name and address of the purchaser 
and the amount of considération to be paid for the pi'operty so to be released 
and the terms of payment. Any and ail installments of the purchase priée 
shall be paid over to the trustée upon receipt tliereof by the company, and 
shall be held on deposit by the trustée, and may be used by the company for 
the rédemption of bonds or for the purchase of new or addltional property or 
equipment or for the érection of new buildings useful in the business thereof, 
and shall be paid to the company by the trustée upon a request signed by the 
président and treasurer of the company, specifying the purjxise for which the 
amount requested is to be used, and such new or additlonal property, equipment 
or buildings useful in the business of the company shall be subjeet to the lien 
of this mortgage as if they had been originally included therein," etc. 

The bill, in addition to asking for a foreclosure of the premises 
in Dodge county as hereinbefore described, also allèges that, after 
the exécution and delivery of the mortgage, the défendant purchased 
over 2,000 acres of land, which are particularly described in the 
bill, lying in the county of Hitchcock, in the state of Nebraska, which 
lands, it is charged, were purchased with money of the company to 
be used for its corporate purposes, in connection with and to constitute 
with the property described in the mortgage the plant of the défendant, 
and for this reason it asks that said lands in Hitchcock county be 
decreed to be subjeet to complainant's mortgage. The défendants 
Rocheford & Gôuld and the Kennard Glass & Paint Company had 
furnished materials and done some work in 1905 on the factory 
covered by the mortgage, for which they filed mechanics' liens on 



OLD COLONT TRUST CO. V. STANDARD BEET SUGAR CO. 679 

the mill and the lands on which the factory stands, and they now 
claim priority over the mortgage for thèse daims. The intervener, 
Gurney, is a creditor of the sugar Company, who, two weeks after 
the fiHng of the original bill herein, instituted a suit on the law side 
of this court to recover liis claim, and also secured an attachmenc 
against the property of the sugar company, which was levied on the 
lands in Hitchcock county hereinbefore described. Since then he has 
recovered judgment on the law side and the attachment was sustained, 
but with a stay of proceedings until the détermination of this pro- 
ceeding. Thcre has been a decrec of foreclosure, directing a sale 
of ail the property except the Hitchcock county lands, which, by consent 
of ail parties, was to be determined at a later day, as were also the 
claims of the mechanic lienors heretofore mentioned. The questions 
now to be determined, therefore, are, first, whether the mechanics' 
liens of the défendants Rocheford & Gould and the glass and paint 
Company are entitled to priority over the mortgage, although the 
work was performed and the materials furnished five years after 
the exécution and recording of the mortgage ; and, second, whether 
the Hitchcock county lands are subject to the lien of the mortgage 
by virtue of that part of the mortgage which conveys "ail other 
machinery, plant, tools and equipment which the company may here- 
after acquire for the aforesaid purposes." 

1. The claims of the holders of the mechanics' liens, if sustained, 
must rest solely upon section 9 of the mortgage, as under the laws of 
the State of Nebraska, as construed by its liighest court, a mortgage 
executed before the mechanic's lien accrued has priority over that 
lien. Henry & Coatsworth Co. v. Halter, 58 Neb. 68.5, 699, 79 N. W. 
616. That a contract made between two parties for the benefit of a 
third party may be enforced by such third party, if not at law, at least 
in equity, as contended bv thèse défendants, is bevond doubt. Meyer 
V. Shamp, 26 Neb. 729. 42 N. W. 757; Dismukes v. Halpern, 47 Ark. 
317, 1 S. W. 554 ; Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831, 
34 L. Ed. 210. But does that provision in the mortgage justify the 
construction claimed for it by counsel for thèse défendants? The 
court is of the opinion that it does not. The trustée was required to 
release to purchasers of lots or portions of that land its lien when 
sold. This was to be donc upon the reciuest of the officers of the sugar 
company, but the considération was to be paid to the trustée, to be 
held on deposit for a rédemption of the mortgage bonds or for improve- 
ments to be determined by a request signecl by the président and 
treasurer of the company, that request to specify the purpose for which 
the moiaey requested was to be used. As there is no prêteuse that 
any portion of this tract was ever sold, or, if sold, that the considéra- 
tion had been demanded by the company for improvements, instead 
of having it applied to the rédemption of the mortgage bonds, the 
claim of thèse défendants practically amounts to a request for the 
court to make a nevv contract for their benefit. Courts of equity hâve 
no more power to do that than hâve courts of law. They will enforce 
equities, but cannot create them. 

2. The lands attached by the intervener, Gurney, are lying in Hitch- 
cock county, State of Nebraska, more than 200 miles from the mort- 



680 150 FEDERAL REPOETER. 

gaged premises and factory of the sugar company in Dodge county. 
At the time of the exécution of the mortgage thèse lands were neither 
owned by the company nor in contemplation of purchase. The only 
ground upon which it is claimed that thèse lands should be subjected to 
the lien of the mortgage is that that instrument conveys, not only 
the Dodge county lands and the factory erected thereon, but also "ail 
other machinery, plant, tools and equipment which the company may 
hereafter acquire for the aforesaid purposes." That a mortgage 
of after-acquired property, if properly described so as to be susceptible 
in some way of being identified, is enforceable in equity is not dis- 
puted. But can it be successfully maintained that the word "plant'' 
includes lands more than two hundred miles from a factory, simply 
for the reason that it is charged that the lands were purchased for the 
purpose of securing additional raw material for the use of the factory? 
The various dictionaries define the word "plant" as follows : 
The Century Dictionary: 

"The flxtures, maeliiuery, tools, apparatus, apiiliances, etc.. neeessary to 
narry on any tracle or meclianical business or any mecliauical opération or 
process." 

The Standard Dictionary defines it as follows : 

"A set of machines, tools, etc., neeessary to couduct a mecbanical business, 
often incluclinf»; the buildings and grounds, or, in case of a raiiroad, the roliing 
stoelc, but not including material or product; henee, tho permanent appliances 
needed for any institution, as a post ofiice." 

The Impérial Dictionary defines the word to mean: 

"The fixtures, macliinery, tools, apparatus, etc., neeessary to earry on any 
trade or mechanieal business. The locomotives, carriages, vans, trucks, etc., 
constitute the plant of a raihvay." 

In the Encyclopédie Dictionary the word is defined : 

"The tools, machinery, apparatus, and fixtures as used in a particular busi- 
ness ; that whieh is neeessary to tlie conduct of auy trade or m(;ehauical busi- 
ness or uudertaking." 

Webstcr's International Dictionary defines it: 

"The whole juachiuery and apparatus employed in oarrying on a trade or 
meehanieal business; also sometimes including real estate and whatcver rej)- 
resents inve.stnient of ca])ital in the means of earrying on a business, but not 
including material worked upon or finished produets; as, the plant of a toundry, 
miil, or raiiroad." 

It will be noticed that the only définition including real estate is 
found in Webster's International Dictionary, and there it is «[uali- 
fied by the word "sometimes." That there may be instances in which 
courts will hold real estate to be a part of a plant cannot be doubted. 
The ground occupied by the factory or mill, or even that part adjoin- 
ing the factory, used for offices or warehouses, may well be trtated as 
a part of the plant ; but a large tract of land hundreds of miles from 
the plant proper, to be used for the purpose of raising the raw material 
for use in the factory, has never been held to be a part of the "plant" 
by any court, so far as the research of cotuisel or the court has been 
able to find. If this contention is correct, a miller in Nebraska who 
invests in a wheat farm of several thousand acres in North Dakota, 
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for tlie purpose of raising wheat for its flouring mill, or a cane sugar 
mill which invests in sugar lands in Cuba, will be held to hâve included 
thèse lands in a mortgage of the mill or factory in Nebraska by em- 
ploying in the mortgage the word "plant." But, aside from this, the 
language nsed in this mortgage shows clearly that the intention of 
the parties was to cover only the lands described in the mortgage and 
the beet sugar factory thereon, together with ail those things which 
are naturally appurtenant to such a factory, and nothing else. At 
the time this mortgage was executed neither of the parties had in 
contemplation the purchase of tliese Hitchcock county lands, or any 
others, for the purpose of raising sugar beets thereon. The mortgage 
was recorded in Dodge county only, and not in Hitchcock county, 
where thèse purchased lands are lying, although the laws of the 
State of Nebraska déclare a mortgage invalid as against creditors 
and purchasers without notice until it is recorded in the county in which 
the lands are situate. 

In Maxwell v. Wilmington Dental Co. (C. C.) 77 Fed. 938, a 
claim no more extravagant than this was made as to what constitutes 
a part of a "plant," but was bv the court rejected. In New Orléans 
Pacific Ry. v. Parker, 143 U. 'S. 43, 54, 13 Sup. Ct. 364, 36 L. Ed. 
66, a mortgage by a railroad Company conveyed, in addition to the 
railroad property, "also ail other property, real and personal, of every 
kind and description whatsoever and wherever situated in the state 
of Louisiana which is now owned or which shall hereafter be acquired 
by the said company, and which shall be appurtenant to or necessary 
or used for the opération of said main line of railroad, or of any of 
said branches." It was held that such a description did not cover a 
grant of lands subsequently made by Congress to the mortgagor. 
In the opinion the court said : 

''Property, however, not comieotetl with what is ordinarily tenned the plant, 
or not forming a part of the organic structure of the road, is ncver treated 
as appurtenant to it." 

Similar rulings were made in Humphrcys v. McKissock, 140 U. 
S. 304, 11 Sup. Ct. 779, 35 L. Ed. 473;' Calhoun v. Memphis & 
Paducah R. R., 2 Flipp. 442, Fed. Cas. No. 2,309 ; Dinsmore v. Racine, 
etc.^, R. R., 12 Wis. 649. 

From the language used and the acts of the parties, it is impossible 
to reach any other conclusion than that the intention of the parties to 
the mortgage was to include only such after-acquired property as is 
connectée! with the factory proper, "the machinery, plant, tools, and 
equipment used in and about the said premises in connection with the 
manufacture of refined beet sugar." 

The claim of the intervener Gurney is sustained, and the bill, so 
far as it seeks to subject the Hitchcock county lands to the lien of the 
mortgage, will be dismissed. 
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COCHRAN T. PITTSBURG, S. & N. R. CO. et al. 
(Circuit Court, W. D. New York. Februai-y 6, 1907.) 

1. .RAILEOADS— MORTGACES— FORECLOSUBE— CONDITIOKS PRECEDENT TO SUIT. 

ÏUe riile that a provision of a railroad mortgage requiring a request 
to the trustée by tlie bolders of a majority in amount of the bonds se- 
cured and the tender of Indemnity against liabillty for costs and ex- 
penses as a condition précèdent to a suit for foreclosure must ordinarlly 
be strictly complied with before a bondholder can maintain a suit to 
foreclose is not applicable where It appears from tlie bill filed by a bond- 
holder that such compliance is imjTossible, and that the trustée Is antago- 
nistic to the foreclosure by reason of Its interest in a second mortgage; 
and in such case the demand is unnecessary. 

[Kd. Note. — For cases in point, see Cent. Dig. vol. 41, Eailroads, § 
G08.J 

2. Courts — .Turisdiction of Fédéral CouRiis — Allégations of Ciïizenship. 

The failure of an amended bill flled in a fédéral court to allège the 
citizenshlp of the parties at the time the suit was commenced, as well 
as at the time the amended bill was filed, is fatal to the Jurisdiction of 
the court where that is dépendent on diversity of citizenship. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 870- 
881. 

Diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.J 

In Equity. On demurrers to bill. 
Bushnell & Metcalf, for complainant. 

Joline, Larkin & Rathbone and Kenefick, Cooke & Mitchell (Dan- 
iel J. Kenefick and Arthur H. Van Brunt, of connsel), for défendants. 

HAZEL, District Judge. The défendants hâve interposed demur- 
rers herein on the grounds that the court is without jurisdiction, the 
bill failing to show a controversy between citizens of dififerent states 
at the time of the commencement of the action ; that the Colonial 
Trust Company, the original trustée, or its successor, the Hamilton 
Trust Company, hâve not been requested to institute a foreclosure 
of the mortgage herein sought to be foreclosed, as provided therein ; 
and generally, that the bill lacks equity and is multifarious. 

The mortgage inter alia provides that bondholders shall not hâve 
the right to foreclose the mortgage for default of any of its condi- 
tions unless a majority in amount of the holders of bonds outstanding 
hâve requested in wri'ting of the trustée that a foreclosure be brought 
in the name of the trustée and security for costs and liabilities 
be offered ; such notification and indemnification in terms being made 
a condition précèdent to foreclosure. The demurrants contend that 
the bill does not disclose a proper request to bring this action. Au- 
thorities abound that a provision contained in a mortgage such as is 
mentioned in the bill is purely contractual and ordinarily must be 
strictly complied with before a bondholder feeling himself aggrieved 
can enforce his remedv. See Chicago, D. & V. Railroad Co. v. Fos- 
dick, lOG U. S. 47, 1 Sup. Ct. 10, 27 L. Ed. 47 ; Seibert v. Minneapolis 
& St. L. Railroad Co., 52 Minn. 158, 53 N. W. 1134, 20 L. R. A. 535, 
38 Am. St. Rcp. 530; Shaw v. Little Rock, etc., Railroad Co., 100 
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U. S. 613, 25 L. Ed. 757; Canada Southern Railroad Co. v. Gebhard, 
109 U. S. 534, 3 Sup. Ct. 363, 37 L. Ed. 1030. That the orator was 
unable to give the necessary notice of a majority in amount of bond- 
holders or of one-quarter of the outstanding bonds to the trustée is 
clearly perceivable on inspection of the biU. The complainant's right 
to maintain this action, however, is based upon the declared hostility 
of the trust company to the rights of the complainant; and therefore 
it is insisted that this action does not fall within the ordinary rule 
requiring such notice. The bill allèges that the désignation by the 
Pittsburg, Shawmut & Northern Railroad Company without notice 
to the complainant of the Hamilton Trust Company to succeed the 
Colonial Trust Company was collusive and in violation of the terms 
of the mortgage, but, assuming such désignation of trustée to hâve 
been properly made, it nevertheless is sufficiently clear that the in- 
terests of the trust company are antagonistic to the relief herein sought 
by the complainant. The Hamilton Trust Company owns bonds or 
represents holders of bonds secured by the second mortgage, and, as 
complainant's lien is superior, the rights of such company is afifected 
by the relief demanded. In the circumstances it may be fairly pre- 
sumed, I think, that a strict demand in accordance with the provisions 
of the mortgage vi'as not only impossible of performance by the com- 
plainant, but by the acts of the trustée was rendered unnecessary. 
Lindner v. Hartwell R. R. Co. (C. C.) 73 Fed. 330; Farmers' Loan 
& Trust Co. V. North. Pac. R. (C. C.) 66 Fed. 169 ; Consol. Water 
Co. V. San Diego (C. C.) 89 Fed. 373; EttHnger v. Persian Rug & 
Carpet Co., 143 N. Y. 189, 36 N. E. 1055, 40 Am. St. Rep. 587. 

The bill is not multifarious. The varions matters alleged are not 
collatéral or independent of the text of the bill, a perusal of which 
indicates that the interests of the différent défendants are liable to be 
aiïected by the decree of this court. 

The remaining ground of demurrer relates to the jurisdiction of the 
court. The omission to allège that the orator was a citizen of the 
State of Massachusetts at the time the action was commenced is fa- 
tal. The décisions hold that it is not enough to allège the citizenship 
of the party bringing the suit at the time the amended bill was filed. 
Continental Ins. Co. v. Rhoads, 119 U. S. 337, 7 Sup. Ct. 193, 30 L. 
Ed. 380; Menrad v. Goggan, 121 U. S. 253, 7 Sup. Ct. 873, 30 L. Ed. 
914; Sanbo v. Union Pacific Coal Co. (C. C.) 146 Fed. 80. 

The demurrers are overruled upon ail except the last ground. Com- 
plainant may hâve leave to amend within 20 days, with costs. 
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KAÏZ V. IIERSCHEL MFG. 00. 
(Circuit Court, D. Nebraslca. Ueccmber 19, lOOC.) 

Removal of Causes— Action befoke Justice or tjie Peace. 

Au action pendiug l)6fore a justice of tlie peace in a state, wbose consti- 
tution malles sucli courts a part ot Its judicial system, and clotlies them 
with judicial powers, is reniovable to a national court on the pétition of 
the nonresident défendant, if tliere exists tlie ))ropor diversity of citizpn- 
ship, and tlie value of tlie matter in controversy exceeds $2,000, exclusive 
of interest and eosts. 

[Ed. Note. — For cases in iioint, see Cent. Dig. vol. 42, Removal of Causes, 
§ 27.] 

(Syllabus by tlie Court.) 

On Motion to Remand. 

Crâne & Boucher, for plaintiff. 
Chas. A. Goss, for défendant. 

TRIEBER, District Judge. Tliis was an action of tmlawful de- 
tainer instituted in a justice of the peace court and by the défendant, 
a foreign corporation, remôved to this court. Tlie matter in contro- 
vers3' exceeds in value the sum of $2,000, and the requisite diversity of 
citizenship exists. But it is contended on behalf of the plaintifif that 
an action cannot be removed from a court of a justice of the peace. 
The removal act of Congress makes no distinction between superior and 
inferior courts, courts of gênerai and courts of limited jurisdiction, or 
courts of record and courts not of record. The language used is : 

"Tbat aiiy suit of a civil nature, at law or in equity, * * * ^\•llU■b niay now 
be peudins or whicb niay hereafter be broufîlit in a state conrt, may be re- 
moved," etc. 

That an action of unlawful detainer is a suit of a civil nature, under 
the laws of the state of Nebraska, is not controverted. 

Justices of the peace, when clothed with the judicial power to hear 
and détermine cases and rèndcr judgments, must certainly be regarded 
as courts. It is true they are inferior courts, and not courts of record : 
but a judgment rendered in such a court, when there is jurisdiction of 
the person by due service of process and jurisdiction over the subject- 
matter, is just as conclusive as that of any other court. When a judg- 
ment of a justice of the peace is collaterally attacked, the same pre- 
sumptions of jurisdiction may not be indulgcd in as will be in relation 
to judgments rendered by a court of record of gênerai jurisdiction. but 
in ail othcr respects they are as conclusive as the judigmcnts of the 
highest courts. Thus it bas been held in Cason v. lîone. 4.'> Ark. 17, 
that a justice of the peace was a judicial officcr, and not liable in dam- 
ages on account of any of bis judicial acts ; the court saying: 

"ïhis rule [of imnmnity] aiHilies alil^e to tbo hi.ï:best judgos in the land 
and to tbe lowest oltiecr wbo sits as a court and tries petty causes." 

A collation of the authoritics will be found in 18 Am. & Eng. Enc. 
Eaw (2d Ed.) p. 46. 
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Justices' courts in the state of Nebraska are not mère créatures of 
the Législature, but they are courts created by the Constitution itself. 
Section 1 of article of the Constitution of the state of Nebraska pro- 
vides : 

'•Xbe judicial power of this state shall be vested in a Suprême Court, district- 
courts, eounty courts, justices of tlie peaee, police niagistrates and such otber 
courts inferior to tlie district courts as may be created by law for cities and 
incorporated towns." 

Section 18 of the same article provides for the jurisdiction of justices. 
Under an identical provision of the Constitution of Georgia it was held 
by Mr. Justice Wood, then a circuit judge of the United States, in 
State V. Port (C. C.) 3 Fed. 117, that causes pending before a justice 
of the peace may be removed to the fédéral court. This was after- 
wards approved and followed in State v. Bolton (C. C.) 11 Fed. 317, 
and State v. Kirkpatrick (C. C.) 42 Fed. 689. It is true thèse cases 
were by the Suprême Court overruled in Virginia v. Paul, 148 U. S. 
107, 13 Sup. et. 536, 37 L. Ed. 386 ; but not on that point. The mat- 
ter overruled by the Suprême Court was the ruling of the Circuit 
Courts that a proceeding before a justice of the peace, who was sitting 
as an examining magistrate investigating a charge which could only 
be tried in a higher court and after an indictment, was a criminal prose- 
cution within the meaning of section 643, Rev. St., and therefore re- 
movable. This was held by the Suprême Court to be erroneous ; that 
court holding that such a proceeding was not a criminal prosecution 
within the meaning of that statute. In Wood v. Matthews, 2 Blatchf. 
370, Fed. Cas. No. 17,955, it was expressly held that a cause may be 
removed from a justice of the peace. 

Under the laws of Nebraska actions of forcible entry and unlawful 
detainer can only be maintained in a justice court, and, if such an action 
cannot be removed to a fédéral court when the matter in controversy 
exceeds in value $2,000, then the défendant would be denied a privi- 
lège guarantied to him by the Constitution and laws of the United 
States. 

In answer to this, it is contended that, as an appeal to the district 
court would He from the décision of the justice of the peace, the cause 
could be removed from the district court. But this is not true. A 
cause can only be removed from the court of original jurisdiction, and 
not from the appellate tribunal. Stevenson v. Williams, 19 Wall. 572, 
22 L. Ed. 162; Lowe v. Williams, 94 U. S. 652, 24 L. Ed. 216 ; Craigie 
v. McArthur, 4 DiU. 474, Fed. Cas. No. 3,341; McCallon v. Water- 
man, 1 Flip: 651, Fed. Cas. No. 8,675. In Craigie v. McArthur it 
was sought to remove a cause from the district court, origirially in- 
stituted in the probate court and appealed from that court, but it was 
held that, although upon appeal to the district court the cause would be 
tried de novo in the latter court, it was too late to remove it from the 
appellate court, but that the removal should hâve been from the probate 
court. In Stevenson v. Williams, Mr. Justice Field, in delivering the 
opinion of the court, said: ; - 

"Thé act of Congress undèr which the removal was- asked only'authorizes a: 
removal where the application ismade before the final hearing or. trial of thé' 
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suit, and thls clearly means before final juâgment in tlie court of original ju- 
risdiction Wherei the suit is brought" 

As this is a civil action pending in a state court, the value of the mat- 
ter in controversy exceeding $2,000, and the plaintiff being a citizen 
of the State of Nebràska, and the défendant a foréign corporation, the 
right of reraoval existed, and the motion to remand must be overruled. 
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(District Court, D. Vermont. January 30, 1907.) 

AppEAL— Execution— Stay—Pendenct of Pkoceedinqs foe Review. 

Wbere a judgment of a District Court bas been afflrmed by the Circuit 
Court of Appeals and a mandate sent down, but the defeated party has 
promptly applied for a writ of certiorari from the Suprême Court to re- 
view the décision of the Circuit Court of Appeals, exécution on the 
judgment wili be stayed by the District Court to await the termination 
of such application. 

On Pétition for Stay of Execution. 

Young & Young, for petitioner. 
H. B. Howe, for petitionee. 

MARTIN, District Judge. The pétition in this case allèges, in sub- 
stance, that the petitionee pretended to bring a suit against the peti- 
tioner, but did not make valid service, in that there was not 31 days 
given it to answer before the term of court to which it v^^as called upon 
to answer, and that there were other defects in the service of the or- 
iginal process ; that it appeared for the sole purpose of moving to dis- 
miss, and to plead an abatement; that the court overruled the motion 
to dismijs and, upon demurrer by the petitioner to the petitionee's 
reply to the plea in abatement, held the abatement bad, to both of which 
rulings the petitioner excepted, and later plead the gênerai issue; 
that the case was tried, verdict and judgment for the petitionee ; that 
several questions arose in the trial of the case and exceptions were 
taken by the petitioner, and the exceptions to the Circuit Court of Ap- 
peals set forth the claimed errors on trial, and the claimed errors of 
the court relating to said motion to dismiss and plea in abatement; 
that the Circuit Court of Appeals, by a majority of the court, held as 
a matter of law that they could not consider the claimed errors of the 
court arising upon said motion to dismiss and plea in abatement, be- 
cause those challenged the jurisdiction of the court; and that a juris- 
dictional question could only be settled by the Suprême Court. This 
ruling of the Circuit Court of Appeals the petitioner, by certiorari, 
craves the Suprême Court to review and reverse. 

The record shows that the petitioner filed a bond approved by the 
court and obtained writ of error in ample time to stay proceedings in 
this court pending the appeal in the Circuit Court of Appeals, and that 
this court granted supersedeas accordingly; that said Court of Ap- 
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peals sent down its mandate in December, affirmîng the Judgment of 
this court, whereupon the petitioner promptly instituted said procéed- 
ings by certiorari to the Suprême Court, which proceeding is based 
upon the subject-matter of the original appeal taken from this court. 

Any costs and damages that the petitionee may suffer thereby will 
be recoverable under said bond. Execution should not issue while the 
case is pending on certiorari to the Suprême Court. If a hearing in 
that court is denied, then, unless payment is promptly made, exécution 
will issue. If, on the contrary, it is granted, that court will stay ex- 
écution unless this court bas already donc so. Hardeman et al. v. 
Anderson, 4 How. 640, 11 L. Ed. 1138 ; Board of Commissioners v. 
Gorman, 19 Wall. 661, 23 L. Ed. S26; In re Haberman Mfg. Co., 
147 U. S. 525, 13 Sup. Ct. 527, 37 E. Ed. 266; Ex parte Milwaukee 
R. R. Co., 5 Wall. 188, 18 L. Ed. 676 ; Louisville & Nashville R. R. 
Co. V. Behlmer, 169 U. S. 644, 18 Sup. Ct. 503, 43 L. Ed. 889. 

The act creating the Circuit Court of Appeals provides that a re- 
vievv of cases decided by said Court of Appeals may be had by the 
Suprême Court for manifest error, and other grounds, by writ of cer- 
tiorari. It is under this provision that the petitioner is now proceeding, 
and evidently in good faith. 

Under this state of facts I am of the opinion that the original order 
of supersedeas is still in force; but, that no complications may arise, 
I hereby direct that exécution be stayed until further order of the court. 



BENOIT V. UNITED STATES. 

(Circuit Court, S. D. New Yorlî. April 2], 1S02.) 

No. 6G5. 

1. CUSTOMS DUTIES— CLASSIFICATrOîï— COTTON-WOOL ClOTII. 

Goods composed in part ot wool, but in chief value of cotton, are more 
speciflcally enumerated in TarifE Act Oct. ]. 1890, c. 1244, § 1, Sehedule 1, 
par. 355, 26 Stat. 593, as "manufactures ot cotton" tlian in the provision 
in Scliedule K, par. 302, 2G Stat. 596, for "manufactures of every descrip- 
tion * * * in part of wool." 

2. Samb— Provisions Equally Applicable. 

A provision for "ail manufactures of cotton" and one for "ail manu- 
factures of every description * * * in part of wool" are not equally 
applicable to eloth composed in part of wool but in chief value of cot- 
ton ; the latter being less spécifie than the former. Therefore they are 
not controlled by the provision in Tariff Act Oct. 1, 1890, c. 1244, § 5, 26 
Stat. 613, that, "if two or more rates of duty shall be applicable to any 
imported article, it shall pay duty at the highest of such rates." 

3. Same — "Manufacttjhes or Cotton." 

The provision for "manufactures of cotton," in Tariff Act Oct. 1, 1890, 
c. 1244, S 1, Sehedule I, par. 3.55, 30 Stat. 593, held to include materials 
composed in chief value of cotton and In part of another substance. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

In the décision below, which is reported as G. A. 1064 (T. D. 12,250), the 
Board of General Appraisers affirmed the assessment of duty by the col- 
leetor of customs at the port of New York on merchandise imported by A. V. 
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Benoît Thls merchandlse consisted of cloth harlng a ootton warp and a wool 
weft It was classifled as dutlable under the provision In Tariff Act Oct. 1, 
1890, c. 1244, § 1, Schedule K, par. 392, 26 Stat 596, for "ail manufactures of 
erery description made wholly or in part of wool, • • • not speclaliy 
provided for," and was claimed by the importer to be dutiable under Schedule 
I, par. 355, 26 Stat. 593, relating to "ail manufactures of cotton not specially 
proyided for." The Board found that "it is a manufacture of which cotton 
Is the eomponent material of chlef value," but held that, as paragraph 355 
does not contain a provision for manufactures in chief value of cotton, "the 
provision of paragraph 392 is equally as spécifie, aud controls the classifi- 
cation of the goods, by reason of its imposing the hlgher rate of duty ap- 
plicable," under section of said act (26 Stat. 613), which provided: "If two 
or more rates of duty shall be applicable to any imported article, it shall 
pay duty at the highest of such rates." 

Curie, Smith & Mackie (W. Wickham Smith, of counsel), for im- 
porter. 
James T. Van Rennsselaer, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (after stating the facts). The circum- 
stance that the principal testimony of the witness called by the govern- 
ment is baseJ, not upon the sample upon which the Board of Apprais- 
ers had based their décision, but upon another sample, seems to me in- 
suiîicient to warrant me in setting aside their finding of fact. But tak- 
ing the fact to be as they hâve found it, I think I must reverse their 
décision, in view of the différent doctrine as to the law which has been 
laid down by the Suprême Court. 

The décision is therefore reversed, and the coUector is directed to 
classify the goods under section 355. 
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CITT OF DEFIANCE Y. McGONIGALB.* 

(Circuit Court o£ Appeals, Sixth Circuit. February 2, 10O7.> 

No. 1,580. 

1. Appeal and Ebrob— Eeview— Eïteot OF Eequests bt Both Parties foh 

Direction or Veedict- 

Wbere botli parties in an action at law request an instruction direct- 
ing a verdict, tlie finding of ttie court upon tlie facts is conclusive, and tlie 
oniy question for review by an appellate court is tlie correctness of the 
court's finding on the law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Appeal and Er- 
ror, § 4024.] 

2. Courts— United States Courts— EiTECfr or State Statute— Receivebs— 

Appointment. 

A State statute prohibiting the appointment of nonresidents of the state 
as receivers appiies oniy to Its own courts, and cannot control the ac- 
tion of a fédéral court. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 902.] 

8. Municipal Corporations— Validitt of Contract with Watee Compant— 
Ohio Statuts. 

Act Ohio May 12, 1886 (83 Ohio Laws, p. 146), authorizing citles of the 
fourth grade of the second ciass to contract with the owners of waterworks 
for water supply for fire purposes, etc., superseded ail prior législation 
as to cities of that class, and rendered inapplicable thereto the provision 
of Act Jan. 29, 1885 (82 Ohio Laws, p. 11), requiring such contracta by 
municipal corporations generally to be submitted to the qualifled voters 
for ratification. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 36, Municipal Corpo- 
rations, § 739.] 

4. Courts— FEDERAI, Courts— Followino State Décisions. 

A décision by the Suprême Court of Ohio in a suit brought under Rev. 
St Ohio, I 1777, by a city solicitor, to enjoin the further perform- 
ance of a contract made by the city with a water company and the pay- 
ment of any money thereunder on the ground of its invalidity, in which the 
court denied the relief prayed for on the ground that the suit was barred 
by limitation, and expressed the opinion that the city, by reason of its 
accepting performance and itself performing the contract for a number of 
years, was without equity to question its validlty, even though not tech- 
nically operating to render the question of the validlty of the contract 
res judicata, will be given such efCect by analogy, and follovved by a féd- 
éral court In a subséquent action at law by the water company against 
the city to recover rentals under the contract, in whlch its Invalidity is set 
up as a défense. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 13, Courts, §§ 962, 
G63.] 

Lurton, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 
For opinion below, see 140 Fed. 631. 

John H. Doyle and Henry B. Harris, for plaintiff in error." 
Henry & Robert Newbegin, for défendant in error. 

Before LURTON, Circuit Judge, and SWAN and EVANS, District 
Judges. 

♦ Rehearlng denied March 2, 1907, 
150 F.— 44 
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EVANS, District Judge. The plaintiff in error is a city of Ohio 
of the fourth gradé of the- second class, ând by itS'COuncil on August 
17, 1887, passed an elabprate ordinance granting to Samuel R. Bullock 
& Co., their associâtes^ successors, and assigns, the right and privilège 
of erecting, maintaining, and operating a System of waterworks in said 
city for a period of 30 years. For the purposes of this case it will 
suffice to set forth part of section 1 and ail of section 3 of the ordinance, 
as follows: 

"Section 1. That in eonsideràtian of tlie public beiieflt to be derived therefroni, 
the right and privilège is hereby granted for the period of thlrty years from 
the time that this ordinance takes efCect, unto Samuel R. Bullock & Ce, their 
associateSj successors and assigns, of erecting, maintaining and operating a 
System of waterworks in accordance with the terms and provisions of this or- 
dinance and such other ordinances as may hereafter be passed from time to 
time by the said council of said city of Défiance, Ohio, and of using the streets, 
alleys and public squares and ail other public places within the corporate 
llmits of the city of Défiance, Ohio, as they now exist or may hereafter be ex- 
tended and within such other territory as may now or hereafter be under its 
jurisdietion, for the purpose of laying pipes, mains and other conduits, and 
erecting hydrants and other apparatus for conducting and furnishing an adé- 
quate supply of good wholesome water to the city of Défiance and to Its in- 
habitants for public and private use, and for making repairs and extension to 
the said System from time to time during the period of which this ordinance 
shall be in force." 

"Sec. 3. In considération of the public benefit and of the protection to prop- 
erty resulting from the construction of said System of waterworks, the city 
council of said city of Défiance, Ohio. hereby rent of the said Samuel R. Bul- 
lock & Co., their associâtes, successors or assigns, one hundred and thirty 
double nozzle frost-proof fire hydrants for the aforesaid period of thirty years, 
at the annual rental of forty dollars per year for eaeh hydrant, payable semi- 
annually on the Ist day of January and .Tuly in each and every year. The 
rental of ail hydrants in excess of said one hundred and thirty shall be at the 
annual rate of thirty-five dollars for each hydrant payable as aforesaid dur- 
ing the unexpired period of said term of thirty years. Water shall be used 
from the said hydrants for the extinguishment of fires and necessary fire prae- 
tice and flushing sewers, provided that for fire practice and flushing sewers 
no more than two hydrants shall be opened at one time and only when con- 
sidered necessary by the chief of fire department and superintendent of wa- 
terworks, and also for ail sanitary purposes and the washing out of gutters 
and ditehes in the streets of said city under the control of the city council and 
the sviperintendent in charge of the works." 

Tn due course the rights of Bullock & Co. were acquired by the 
Défiance Water Company, which promptly, and within the next 18 
months, constructed its works at an expense of about $196,000, and, 
on the Ist day of March, 1889. began to supply the city with water for 
fire extinguishing and other necessary purposes, as provided for in 
the ordinance. More than the 130 hydrants were needed by the city, 
and from time to time others were supplied by the water company upon 
the city's request, and ail accrued rentals were paid by the city until 
the semiannual rentals due January 1, 1898, matured. The city of Dé- 
fiance, through its solicitor, as authorized by the laws of Ohio, on Jan- 
uary 4, 1898, institufed an action in the court of common pleas of 
Défiance county to enjoin the collection of the rentals then due, upon 
the ground that the ordinance of August 17, 1887, was void, first, be- 
cause it was never submitted to the qualified voters for ratification, and, 
second, because the ordinance made a contract for 30 years, when un- 
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der the laws of Ohio, the city had no power or authority to make one 
of over 20 years' duration. Possibly there were other objections 
urged, but only those referred to are novv material. That case was 
litigated in that court and also in the circuit court. Finally it was 
taken to the Suprême Court of the state, and further along we shall 
hâve occasion to more especially refer to what was there determined. 
However, from and after July 1, 1897, the city, for fire extinguishing 
and other essential purposes of its own, continued unhesitatingly to 
use the water supplied by the water company through its hydrants, but 
refused to pay for any part of it, except $756 thereof, which was paid 
January 1, 1898. Possibly largely resulting from this course of con- 
duct on the part of the city the water company became unable to pay 
its debts. The Metropolitan Trust Company of New York having 
brought an action in equity in the Circuit Court of the United States 
for the Northern District of Ohio against the company, that court, on 
March 30, 1904, appointed the défendant in error its receiver, put him 
in charge of the company's property, and gave him authority, among 
other things, to institute suits for the collection of debts due it. Mc- 
Gonigale, the receiver thus appointed, alleging himself to be a citizen 
of the state of Kentucky, brought this action against the plaintiff in 
error, a citizen of Ohio, for the recovery of the hydrant rentals accru- 
ing under the contract between July 1, 1897, and January 1, 1904, less 
the crédit of $756. The trial of the case resulted in a verdict in favor 
of the receiver for $51,815.80, together with interest upon each semi- 
annual installment from the time it became due and until paid. The 
plaintiff in error seeks the reversai of that judgment. 

1. At the conclusion of the testimony both parties moved the court 
for a directed verdict. The court overruled that of the défendant, but 
sustained the motion of the plaintiff, and directed a verdict in his favor 
for the whole amount claimed in his pétition with interest, and a ver- 
dict was returned accordingly. In its opinion in Beuttell v. Magone, 
157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654, the Suprême Court said: 

"As, however, both parties asked the court to instruet a verdict, both af- 
flrmed that there was no disputed question of fact which could operate to de- 
flect or control the question of law. This was necessarily a request that the 
court find the facts, and the parties are therefore coneluded by the flnding made 
by the court, upon which the resulting instruction of law was given. The facts 
having been thus submitted to the court, we are limited in revlewing its ac- 
tion to the considération of the correctness of the flnding on the law, and must 
affirm If there be any évidence in support thereof." 

This court has frequently enforced this nde, and in disposing of the 
case before us we are limited to the considération of the correctness 
of the resuit reached by the trial court in its détermination of the légal 
questions involved, as there was évidence to support the findings of 
fact if the questions of law were correctly decided. 

2. Several défenses were interposed by the défendant, only three of 
which need be noticed. It was objected that the appointment of Mc- 
Gonigale as receiver was void, because he was a citizen of Kentucky, 
and the statute of Ohio forbids the appointment of any one as receiver 
in any case in that state who was not a citizen and résident of Ohio. 
We are clearly of opinion that there is no force in this objection, be- 
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cause the statute of Ohio cannot control the action of a court oi the 
United States in respect to sucli matters. The force and effect of the 
Ohio statute must be limited to the courts of that state, and doubtless 
that was ail that was intended or contemplated by the state Législature, 
as it is obviously beyond the power of such body to regulate the ap- 
pointment of the officers or agents of the courts of the United States. 
It is not regarded as necessary to cite authorities upon this proposition. 

3. The contention is much pressed that the ordinance of August 17, 
1887, was void because it was not submitted to the qualified voters of 
the city for ratiiîcation under the act of January 29, 1885 (83 Ohio 
Laws, p. 11), which provides that: 

"Any municipal corporation exeept cities of the flrst grade of the flrst elass, 
shall hâve power to contract vvlth auy Indlvlclual or individuals, or any other in- 
corporated compauy, for supplying water for flre ])urposes, or for elsterns, réser- 
voirs, streets, squares, and other public places within the corporate liniits, or for 
the purpose of supplying the citizens of such munici])al corporation with water 
for such tlnie, and upon such ternis as uiay be ngreod upon. l'rovided, tliat no 
sucli contract shall be executed or binding upon any such niunicipal corporation 
until the same shall hâve been ratlfiod by a vote of the electors thereof. at a 
spécial or gênerai élection, and such municipal corporation shall bave tho 
same power to protect any such water supply and prevent the pollution tliereof 
as though such waterworks were owned by said municipal corporation." 

If this act embraced the controlling législation, it might bc said cer- 
tainly to bave required the submission of the ordinance to the qualified 
voters of the city for ratification ; but we think it clear that the act just 
referred to was not in force as to the grade and class of cities to whicii 
Défiance then belonged. In our opinion the act of May 12, l88{i. qiio- 
ad hoc, superseded the previous act, and was the législation applicaljle 
to the ordinance in question. That act (83 Ohio Laws, p. 1 !(>) is 
brief and explicit, and is as follows : 

"That ail cities of the fourt-h grade of the second class in whicli waterworks 
are now erec-ted, eonstructed and existing, or in wliich they may licvoaltcr l)i> 
erected, whether such waterworks are owned by an lucorporated comiiany or 
by an individual or individuals, shall hâve the power to contract with sucli 
Company, owner or owners, of such waterworks for supiily of water for flre 
purposes, streets, squares and other public places within the corporate liniits, 
and for supplying the citizens of such municipal corporation with water, or 
any or either of them, for any terni not exceedinjr twenty years." 

This act does not purport to be, and in our opinion was not intended 
tô be, a mère amendment fo the act of January 29, 1885. On the con- 
trary, it was an independent act of the Législature, and gave to cities 
of the grade and class to which Défiance then belonged such authority 
as was necessary to pass a valid ordinance contractiiig for a supply of 
water for fire and. other public purposes without any submission of the 
question to the qualified voters of the city. 

4. The further and the most material défense was made that tlie or- 
dinance was void because the city exceeded its powcrs wlieii it made 
a contract for over 20 yeafs. ' It must be conceded that there are c:i,s':s 
which so hold, and which go to the extent of avoiding such contract,', 
ab initio, and not merely for the period in excêss of 20 years, ;ind v,c 
might feeLbound to follow that rule if there were nothing else in f!"?. 
case; but, as before pointed out, the city of Défiance, the plaiiitiiY in 
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error, on January 4, 1898, brought an action having for its express ob- 
ject the annulment of the ordinance upon the ground that it was whoUy 
void from the beginning,' first, because not submitted to the qualified 
voters, and, second, because the powers of the city did not extend to the 
making of a contract for over 20 years. The answer in the third dé- 
fense again présents precisely those objections to the ordinance, and 
avers : 

"(3) Said défendant avers tliat during the year 1887 and sinee it was a mu- 
nicipal corporation of tlie state of Oliio, viz., a city of the fourth grade of the 
second class. On the 8th day of August, 18S7, plaintilï's assignors, Samnel E. 
Bullock & Co., requested of the city of Défiance a franchise for the right and 
privilège of constructing and operating a System of watervvorks in the city of 
Défiance, and proposed, if said right and privilège were granted them, to con- 
struct a System of waterworks and furnish the city and its inhahitants water 
for public and private purposes, and submitted to the couucil an ordinance on 
the subject. On the 17th day of Angust, 1887, a draft of an ordinance, enti- 
tled 'An ordinance to authorize and provide for the construction and mainte- 
nance of a System of waterworks in the city of Défiance,' was introduced, and 
was voted on in and by said comicil. A true copy of said alleged ordinance 
is hereto attached marked 'Exhibit A,' and flled herowith. That said alleged 
ordinance is the ordinance referred to in plaintiff's pétition, and by plaintiff 
alleged to be the contract between this défendant and the Défiance Water Com- 
pany on which said plaintiff sues, and which by the ternis purfjorts to grant 
a franchise to said Bullock & Co. to operate a water System and charge for 
water for 30 years In said city, and purports to be a contract for water sup- 
])ly for said city and its citizens for 30 years. Said so-called ordinance is the 
only ordinance ever passetl or published, or attempted to be passed or pub- 
lished, or contract ever made or attempted to be made, by said city or its eoun- 
cil, for hydrants or for water supply or water for fire purposes with said 
Samuel K. Bullock & Co., or relating to hydrant rental or water supply \Vith 
any one. This défendant does not admit, but dénies, that said ordinance was 
ever passéd or contract made by said council, or that it was within the power 
of said council to mal:e or pass said ordinance, or any ordinances touching or 
relating to hydrant rental or water supply for said city and its citizens, or 
either. for 30 years, or for any tinie exceeding 20 years, and avers tbat any 
attempt by said council to legislate or contract touching water supply for said 
city and its people for a ])eriod beyond and in excess of 20 years, made said 
législation and contract on said subject of no effeet for any length of time 
and void in toto. Defenda]it dénies that said city or its council, by said al- 
leged ordinance or in any other manner, made any contract or agreement what- 
ever with said the Défiance Water Company or its assignors. This défendant 
further says that the only laws of Ohio in force at and prier to August 17, 
1887, or since, authoriziug or emiiowering the city of Défiance to contract for 
water supply. were the act of the, General Assenibly of Ohio passed .Taïuiary 
29, 1ÏS85 (82 Ohio Laws, p. 11), entitled 'An act to amend section 2434 of the 
Revised Statutes of Ohio,' and an actof the General Assenibly of Ohio, passed 
May 12, 1886 (83, Ohio Laws, p. 14G), entitled 'An actto amend an act to au- 
thorize certain cities to contract with water conii)anies passed May 14, 1885.' 
Défendant says that, said, so-called ordinance of August 17, 1887, by its ternis 
purports to grant rights to said Bullock &, Co. and its assigns, and to enter into 
a contract with said company and its assigns for supplying said city and its in- 
hahitants with water for public and private use for 30 years, wheu in fact said 
city or Its council, if they had any power or authprity, had no power or author- 
ity to grant any water right or to enter into any contract for water supply 
for a term exceeding 20 years, and then only with a pm-son or company owuing 
a water plant in said city; that said, Bullock & Co. or any one else' did not, 
prier to or during. the year 1887, or tillthe year 1889, own^a, water plant in 
said city. TJntil thocompletion pf the. Défiance Water Conipany's System tliere, 
was, no plant, or water System in said city of Défiance; tliàt among the chief. 
considérations luoving said copnçil to yote for said ordinance were the lengtli 
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of time said contract should run ànd that the city would hâve the rental of a 
large number of hydrants at $35 each, and said city and its people would bava 
a large amount of water without cost for a period pf nearly 30 years under 
said proposed contract ; that said alleged contract, if a contract at ail, was and 
is one entire contract for 30 years, and was and is net divisible or severable 
in point of time, considération, subject-matter, performance, or otherwise ; that 
said city council would not hâve passed said alleged ordinance, had it pro- 
vided for a supply of water or for hydrant rental for a term not exceeding 20 
years. JSTor would said city council or said city hâve made or entered into a 
contract in its terms and provisions the sanie as that proposed in said ordi- 
nance of 1887, except as to the time to run, for any period not exceeding 20 
years or less, would hâve required and made a différent contract. Said al- 
leged contract, or any contract, touching water supply for said city, was never 
executed, and said alleged ordinance, or any ordinance or resolution or pro- 
ceedings, touching water supply for said citj', never became or was binding or 
obligatory on said city or its council, for the same never was submitted to 
the eleetors of the city of Défiance, or ratified by the vote of the electors of 
the city of Défiance voting at any spécial or gênerai élection held in said city, 
and was never submitted to or ratified by said electors at ail, but by the terms 
and provisions of the statutes of Ohio said alleged contract was and is void 
and of no force ; and said city and its council were and are prohibited and 
barred from making or entering into any such contract or agreement with any 
water Company or any person for hydrant and water supply for said city or 
its inhabitants for public or private use without such vote of the majority of 
the electors, ratifying such contract at a gênerai or spécial élection, as said 
BuUock & Co. and said the Défiance Water Company and plaintiffi on said 
17th day of August, 1887, and ever since, at ail times well knew." 

To the défense thus presented, asserting that the ordinance was void 
for the reasons stated, the plaintiff in his reply pleaded as follows: 

"Plalntiff says that the défendant is concluded and barred from the défense 
pleaded and numbered third in its answer herein filed, wherein défendant avers 
that the aforesald contract and ordinance of August 17, 1887, was and Is in- 
valid for the alleged lack of ratification by vote of the electors of said city, 
and that said contract was and is invalid because the same was for a term of 
30 years, and because at the date thereof there was no waterworks System built 
in said city of Défiance, and because the tax rate in said city exceeded the max- 
imum allowed by law ; and plaintiff says that said défendant ought not to be 
allowed to plead ail or any of said several matters of défense herein, but de- 
fendant is concluded and estopped therefrom, because that heretofore, to wit, 
on the 4th day of January, 1898, said défendant commenced an action in the 
court of common pleas of Défiance county, Ohio, a court of compétent juris- 
diction of the subject-matter of said action, wherein said défendant by its city 
solicitor, one Edwin A. Latty, was the plaintifC, and the aforesald the Défiance 
Water Company and the council of the city of Défiance were the défendants, 
and said défendants were duly served with process and appeared and submitted 
to the jurisdlction of the court therein. Said action was brought by said 
plaintiff against said défendants under section 1777 of the Revised Statutes of 
Ohio (87 Ohio Laws, p. 122), and the object and prayer of the pétition therein, 
was to restrain the performance of the very same aforesald contract of August 
17, 1887, and to restrain the payment to said the Défiance Water Company of 
any hydrant rentals which might at that time be due under the said contract 
for water already fumished said city, or which might become due for water 
thereafter fumished under said contract, ineluding the very same hydrant rent- 
als sued for in this action, to wit, said $3,142.50 already then due and payable, 
January 1, 1898, of which the aforesald balance of $2,386.50 is herein sued 
for, and the aforesald amounts which became due thereafter imtil the com- 
mencement of this action and which are herein sued for. The ground of said' 
action alleged in the pétition therein was the very same alleged invalldity of 
said contract of August 17, 1887, now pleaded by the défendant, the city of 
Défiance, as Its said thlrd défense, for the reason, as averred in the pétition in- 
said action, that said contract was for the term of 30 years and had not been 



CITY OF DEFIANCE V. M'GONIGALE. 6&5 

rattfied by a vote of the electors of said city, and that the payment of any 
sum whatever to said water eompany uiider sald contract would be a misap- 
plicatlon of the funds or said city and an abuse of its eorporate powers, and 
would constitute tbe performance of a contract made on behalf of said city in 
contravention of tbe laws of tbe state of Obio. Said défendant tbe Défiance 
Water Company tbereupon demurred to sald pétition on tbe grounds tbat the 
tacts as alleged In said pétition did not constitute a cause of action, and sucb 
proceedmgs were bad therein that by the considération of the said court of 
common pleas final judgment was rendered in favor of said défendant the Dé- 
fiance Water Company, and said action was dlsmissed. ïhereupon said ac- 
tion was duly taken into tbe circuit court of Défiance county, Obio, upou ap- 
peal by the plaintiff therein, the said city of Défiance, in wbieh court judgment 
was rendered in favor of said plaintiff therein, tbe appellent, and against said 
défendant tbe Défiance Water Company ; and afterwards said action was taken 
by proeeedings in error into tlie Suprême Court of tbe state of Obio, being cause 
No. 7,574 in said Suprême Court, wherein said the Défiance Water Company 
was the plaintiff in error and said city of Défiance, by Edwin A. Latty, its 
city solicitor, and the council of tbe city of Défiance, were défendants in error. 
and ail of said parties were duly summoned and appeared therein by their re- 
spective counsel, and sucb proeeedings were tbereupon duly bad in said ac- 
tion, according to the law and the practice of said Suprême Court, that by the 
considération of said court at the .Tanuary term thereof, to wit, Junc 16, 1903. 
final judgment was rendered therein. in favor of sald plaintlfC in error, the 
Défiance Water Company, and against sald défendants in error, the city of 
Défiance, défendant herein, and the council of the city of Défiance, and thereby 
said judgment of the eircxiit court of Défiance county, Obio, was reversed, and 
the demurrer of the said water conipany to the said pétition was sustained. 
and costs were ndjndged against said défendant the city of Défiance, and said 
action was dismissed. Said judgment is still in full force and is binding upon 
the parties bereto. And plaintilï says that the précise question sougbt to be 
raised in said third défense was directly raised by said défendant, the city of 
Défiance, in said former action, and was therein finally determined against 
said défendant by said judgment of the Suprême Court, to wit, the question 
whetber the alleged invalidity of said contract was a bar to its performance 
and a valid reason for refusing paymeiit by said city of the hydrant rentals now 
hère sued for in this action ; and by said judgment and décision it was finally 
determined and adjudged between the parties thereto that the validity of said 
contract of August 17. 18S7, could not be qtiestioned by sald city of Défiance by 
reason of any alleged defects ab initio in sald contract, and that said défend- 
ant, the city of Défiance, was esto|iped and barred by tbe lâches and delay 
from contesting tbe validity of said contract for any sucb reason, and froni 
preventing tbe performance of tbe same. and from refusing to make payment 
of said hydrant rentals thereunder according to its terms : and plaintiff says 
that eacb and ail such matters and each and ail tbe matters pleaded in said 
third défense of the defendant's answer berein are by said judgment of tbe 
Suprême Court of Obio res judicata between tbe parties hereto. And plain- 
tiff says that said défendant, baving invoked the judgment of the courts of 
Obio in said former action and baving litigated therein tbe same questions of 
the validity of said contract now pleaded in said third défense, is now con- 
cluded and estopped by said final judgment therein from again litisatlng or 
raising the same questions, or any of them, In défense of tbis plaintiff's action 
herein." 

The case tlius described (Défiance Water Co. v. City of Défiance) 
was finally disposed of by the Svipreme Court of Ohio, and its opinion 
in full, as reported in 68 Ohio St. 520, 67 N. E. 1053, is in this lan- 
guage : 

"Davis, J. There are several very interesting légal propositions propounded 
and defended in this case ; but we tbink that one point In the case Is décisive, 
renderingit unnecessary to conslder any of the others. If it be true tbat tbe 
contract between the défendant in error and Samuel R. BuUock & Co., to 
wbose rights thereunder the plaintiff in error succeeded, was Invalid for any 
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of the reasons assigned, It Is clear that a cause of action to restraln Its per- 
formance accrued as soon as the parties attempted to enter Into It and to act 
upon It ; that Is, upon August 17. 1887. An action for relief of the kind sought 
In this action is barred In 10 years. Section 4985, Rev. St. This suit 
was begun January 4, 1898, 10 years, 4 months, and 17 days after the cause 
of action accrued. Meantlme the water company constructed the waterworlis 
at great expense, and, as It appears from the pleadings, the défendant In er- 
ror accepted the waterworks under the alleged contract, took possession of and 
used hydrants as provided, and pald the water rent therefor for several years, 
without any question being raised as to the legality of the contract or the lia- 
bllity of the city. In fact, although there bas been some contention over the 
valldity of the contract since 1898, the défendant in error has used the hydrants 
and pald the water rents until about the time the présent suit was begun. It 
is a stale equlty. If any, which It is now sought to assert. Kellogg v. Ely, 15 
Ohlo St. 64. It is true that the object of this action Is to restraln the payment 
of a demand under the contract whlch only accrued In 1897, and to restraln the 
payment of any other or further clalms; but the ground for the relief sought, 
and the sole pretext for refuslng to pay for that which the plaintifC below has 
had and enjoyed, Is the alleged invalidity of the contract wblch it entered into 
on August 17, 1S87, a ground which it might hâve asserted and which It was 
Its duty to assert, if at ail, long before It dld so In this action. There are 
averments In the reply of unfltness of the water supplied, and of the mains, 
pipes, and hydrants being stopped witb mud ; but thèse eannot be considered 
as a ground for injunction in this case, because the plaintiff can only recover 
on the cause of action stated in the pétition. Durbin v. Fisk, 16 Ohlo St. 533. 

"The Judgment of the circuit court is reversed, the demurrer to the pétition 
is sustained, and the pétition is dismissed. 

"rturket, 0. J., and Spear, Shauek, and Crew, JJ., couour. Prlce, J., not par- 
ticlpating." 

Though it is not necessary to add to what we hâve already said in 
référence to the contention that there should hâve been a submission of 
the ordinance to the qualified voters for ratification,, the question wheth- 
er the city should be concluded by vi'hat was donc by the Suprême Court 
in that case remains to be considered. While its décision mainly rested 
upon the statute of limitations, yet, as the city had used the hydrants 
and paid the water rents thereon for many years under the contract, 
the Suprême Court evidently thought that the refusai at that late day 
under ail the circumstances to further pay for water actually used for 
so essential a public purpose as fire extinguishment was a répudiation 
of a debt essentially just, and it said (ail the judges concurring except 
one, who did not participate in the trial) that the city's equity was a 
stale one, and that it not only might hâve asserted, but that it was its 
duty long ago to hâve asserted, its claim that the ordinance was invalid, 
if it desired to rely upon that proposition. Indeed, it is manifest that 
the Suprême Court was of opinion that, if a city in Ohio availed itself 
of the benefits given by a contract which it considered invalid, it was 
its duty to take steps in due season to hâve the question of invalidity 
litigated, or it could not resist paying for the benefits thus taken. And 
,the statute under which the suit was brought was obviously enacted 
for the very purpose of enabling a city promptly to invalidate contracts 
which it claimed it did not hâve power to make, and it might well be 
supposed that the législation thereby afïorded an adéquate, if not an 
exclusive, remedy in that behalf. The pronouncement of the Suprême 
Court of Ohio in that case was in a previous litigation between the city 
of Défiance and the Défiance Water Company, which company is hère 
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the real litigant, although its business is in the hands of a receiver and 
représentative of the court, who sues in its behalf. The same conten- 
tions between the same parties were made as to the invalidity of the 
ordinance in the suit brought under the statute passed for the purpose 
of providing a means of testing that question, and the views of the 
Ohio Suprême Court thereon were announced in the opinion we hâve 
fully set out. Whether those views vvere correct or not we need not 
and should not inquire, inasmuch as the force and efïect of an avljudi- 
cation do not dépend vipon the soundness of the judgment rendered. 
This gênerai and well-settled proposition is referred to in Case v. 
Beauregard, 101 U. S. 692, 25 L. Ed. 1004, and in Jeter v. Hewitt, 23 
How. 364, 16 L. Ed. 345, where it was stated that res adjudicata ren- 
ders white that which is black and straight that which is crooked. The 
opinion of the Ohio Suprême Court covered and expressed the vievi^s 
of that court upon the htigation then before it, and we do not feel at 
liberty to disregard them in this case, especially as our notions of the 
merits of the objections of the city to paying for the water it used are 
quite in accord with what we conceive to bave been those of the Su- 
prême Court of Ohio. 

The plaintiff in error appears to bave gone to the full extent of pos- 
sibibty in its assignment of errors, the number of them stretching to 
71 ; but we need not notice any of them, except as they are involved in 
the matters we hâve discussed. With the opinion of the Suprême 
Court of Ohio before us, what we do is to accept it and the judgment 
expressly based thereon as binding in this particular case, where the 
law of Ohio is in question, and, upon a principle analogous at least 
to that of res adjudicata, to hold that the plaintiff in error is not at 
liberty at this late day, under ail the circumstances of this case, to de- 
feat the payment of the demand stied on by the third défense set up in 
the answer ; and, as this is conclusive of the case, we afiîrm the judg- 
ment of the Circuit Court, with costs. 

LURTON, Circuit Judgc (dissenting). I agrée with the conclusion 
of the majority that the appointment of McGonigale was not void. I 
agrée, also, that the ordinance was not void because not submitted to a 
vote of the people. The act of May 12, 1886, was alone applicable to 
Défiance, that being a city of the fourth grade. I concur with the ma- 
jority in the view that that act limited the municipal power to a con- 
tract for a term not exceeding ftO years. A contract for a term in ex- 
cess of 20 years is not severable, but is totally void under the well- 
settled décisions of Ohio applicable to municipal corporations. City 
of Wellston v. Morgan, 59 Ohio St. 147, 52 N. E. 127. This décision 
was followed by this court in Manhattan Trust Co., 59 Fed. 327, 8 C. 
C. A. 140. Similar conclusions hâve been reached by other appellate 
courts in respect of such statutes. Humphrevs v. Mavor of Bayonne, 
55 N. T. Law, 241, 26 Atl. 81 ; Sullivan v. Bailey (Mich.) 83 N. W. 
996 ; Gaslight & Coke Co. v. City of New Albany (Ind. Sup.) 59 N. E. 
176. Neither will an action upon a quantum meruit lie against an 
Ohio numicipal corporation for work or supplies done in exécution of 
a void contract. Rev. St. Ohio, § 1693 ; City of Wellston v. Morgan, 
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65 Ohio St. 219, 62 N. E. 127. In that case the OHo court Heldthat 
there is no implied liability in respect to matters which should be the 
subject of contract, and that to state a good cause of action in matters 
ex contractu the pétition must déclare upon a contract made and enter- 
ed into according to the statute. 

I confess to the view in respect to the merits of this case entertained 
by the court below and by my coUeagues hère, but see no way of avoid- 
ing a reversai of this case under the Ohio law. In the case last cited, 
where the merits were equally as strong for the plaintiflf, the Ohio 
court said: 

"Persons dealing with offlcers of munlclpalltles must ascertain for them- 
selves and at their own péril that the provisions of the statute applicable to 
the making of the contract, agreement or obligation hâve been complied with." 

This view foreshadows my disagreement with the majority of the 
court in respect to the only ground upon which a judgment of affirm- 
ance is rested — the plea of a former adjudication of the matter hère 
in issue. The judgment in the case styled Défiance Water Co. v. City 
of Défiance is reported in 68 Ohio St. 520, 67 N. E. 1052. That was 
an équitable suit brought under section 1777 in the name of the city 
soliciter of Défiance against the city council and the waterworks Com- 
pany, the plaintiiï in this suit, suing by its receiver. That section of 
the Ohio Revised Statutes in respect of the duties of city solicitors as it 
then read was as follows : 

"He shall apply to a court of compétent jurisdiction for an order or injunc- 
tion to restrain the misapplicatlon of funds of the coriwratlon, or the abuse 
of its corporate powers, or the exécution or performance of any contract made 
in behalf of the corporation in contravention of the laws or ordinances gov- 
eming the same, or which was procured by fraud or corruption." 

The object of that suit was to hâve the ordinance hère involved de- 
clared void for the identical reasons urged in this case, and to enjoin 
the council from paying money then due under the ordinance or from 
in any way carrying out the contract. In the circuit court the ordi- 
nance was held void and an injunction allowed as prayed. If this 
judgment had been affirmed in the Suprême Court upon the ground of 
the invaHdity of the ordinance, or if relief had been denied because 
the ordinance was valid, there would clearly be an estoppel by judg- 
ment; for the thing adjudged would be the validity or invalidity of the 
very contractual ordinance hère involved between the same parties or 
their privies. But that was not the thing adjudged. The judgment 
of the circuit court was reversed, and the pétition was dismissed, be- 
cause the spécial, statutory, équitable relief by injunction was held to 
be barred by delay; the statute of 10 years being applicable. Under 
rule 6 of the Suprême Court of Ohio (67 N. E. vii) the décision and 
opinion of the court is found only in the syllabus of the case. The syl- 
labus in question reads as follows : 

"An action under section 1777, Rev. St., to enjoin the payment of a de- 
mand arising under a contract, in which the ground for relief sought is the 
Invalidity ab initio of the contract, is barred under section 4985, Kev. St., in 
10 years from the time the contract was entered into." 
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Neither is the opinion of Judge Davis inconsistent, nor broader than 
the syllabus. He starts out by saying that "there are several very in- 
teresting questions propounded and defended in this case ; but we think 
that one point in the case is décisive, rendering it unnecessary to con- 
sider any other." That which follows is a considération of the défense 
of the statute of 10 years' Hmitation. The judgment dismissing the 
pétition must be considered in the light of the opinion of the court, that 
we may see the ground upon which the judgment proceeded and the 
extent to which it is an adjudication. The question of the validity of 
the contractual ordinance was not decided in that case. The question 
of the statute of limitations, which was the only thing there adjudged, 
is not hère involved. It is impossible that the judgment in that case, 
which only denied équitable relief because of delay in applying for 
that kind of relief, shall pperate to defeat a subséquent action at law 
against which no statute has run. It may be that the city had delayed 
application too long to secure équitable relief without cutting itself 
off from défense upon the merits when subsequently sued at law. 

The case of Cramer v. Moore, 3G Ohio St. 349, and the cases there 
cited, contains a sensible view of the effect of a déniai of affirmative 
équitable relief vipon a subséquent action at law. 
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WOLKOWICH V. MASON. 

(Circuit Court of Appeals, First Circuit October 9, lOOC.) 

Nos. 625, 628. 

1. Ban KBTJPTCY— Sale of Assets— Affibmance by Trustée. 

Where, after an alleged unauthorized sale of a banljrupt's assets, the 
trustée applled for an order directing that the proceeds be delivered to 
him, which was duly entered by the court, sueh act constituted an afflrm- 
anee of the sale. 

2. Same— Bankruptct Court— Jurisdiction. 

Aside from the power of the fédéral Bistrict Court with regard to the 
assets of bankrupts, which is especially given it by statute, it bas ail the 
authority which any court exercisng équitable jurisdietion has to pro- 
tect its receivers and enforce contracts made by them. 

3. Samb— Sale of Assets— Completion of Contract— Courts- Jdeisdiction. 

Whenever a receiver of a bankrupt, by direction of the court appointing 
htm, makes a sale of assets in his possiession, the parties coneerned are 
bound to recognize him as an offlcer of the court, and hence such court, 
not only has power to enforce in a summary manner the completion of the 
contract of sale, but the parties involved are deemed to hâve consented to 
such proceeding. 

4. Same— Courts— Jurisdiotion. 

A fédéral District Court in which a bankruptey proceeding was pending 
had jurisdietion to compel payment of the proceeds of a sale of the bank- 
rupt's assets to the trustée by virtue of Bankr. Act .Tuly 1, 1898, c. 541, § 2 
(7), 30 Stat. 545 [U. S. Comp. St. 1901, p. 3420], authorizlng such court to 
cause the assets of bankrupts to be eollected. redueed to money, and dis- 
tributed, and to détermine controversies in relation thereto. 

5. Same— Appeal— Mode of Eeview. 

Where proceedings were instituted by a bankrupt's trustée to compel 
payaient to him of the proceeds of a sale of the bankrupt's assets, sueU 
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proceeding involved a oontrov'ersy arising in bankruptcy proceedings, and 
was tlierefore reviewable on appeal, as provided by Bankr. Act July 1, 
189S, c. 541, § 24a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431], and not 
by pétition to revievv. 

6. Attokney and Clip:nt — Autiiority op ArroENEY— Sale or Troperty. 

The gênerai employnient of an atttorney at law as connsel and attorney 
by tlie recelver of a bankrupt does not autliorize tbe attorney to make a 
sale of tbe bankrnpt's assets, nor take the proeeeds thereof. 

7. Joint Agents to Sbm. Property — Joint Liability of BoTir. 

Wlien the ùwner of personal property gave an attorney at law, who 
was luider tho ordinary eniployment by him as attorney and couusel, and 
another person, joint authorlty to sell the property and receive the pro- 
eeeds, payment by the other person to the attorney of the amount re- 
ceived on the sale, without spécial authorlty from the principal, did not 
relieve elther from the usual joint. llabillty to aceount to the principal 
therefor and to pay the same to him. 

[Ed. Note.^For cases in point, see Cent. Dlg. vol. 40, Principal and 
Agent, § 150.] 

8. Same— Interest. 

Défendant havlng paid over the money In good faith, and the trustée 
having delayed for a period of two years in taking steps to recover the 
money, défendant should not be charged with interest 

Appeal from, and Pétition for Revision of Proceedings in, the Dis- 
trict Court of the United States for the District of Massaclnisetts. 

Boyd B. Jones (David Stoneman, on the brief), for appellant Eber L. 
Mason. 

James T. Pugh (Elder & WhitiTian, on the brief), for appellee B:ir- 
nett Wolkowich. 

Before COLT, PUTNAM, and LOWEI.L, Circuit Ju<lges. 

PUTNAM, Circuit Judge. One question involved rebUes {n il: • 
jurisdiction taken by the court in bankruptcy over an alleged sale of 
a stock of merchandise whicli came into tlie liands of the receiver of 
a bankrupt's estate. The other question relates to the conclusions 
reached by the District Court on the merits of the controversy. Aftcr 
the sale the receiver was discharged, and the trustée took his place, hav- 
ing succeeded to ail his rights. An order of the court had directed rli.- 
disposai of the bankrupt's estate by public or private sale at the arj- 
praisal. The sale involved in this litigation was private for $1,T()(), 
which was something less than the appraisal, whereupon the trustée 
fîled a pétition in the District Court, alleging that the sale was nuan- 
thorized, but stating that the respondent Mason liolds the $1,700, and 
asking an order that he pay this to the trustée. The décision was in 
' favor of the trustée. The trustee's pétition must be held to hâve bo:en 
an afïirmance of the sale by him, so far as in his power; and, of course, 
the action of the District Court in ordering the respondent to pav in 
the money efïectually affirms, notwithstanding die inconsistent condi- 
tion of the record in référence thereto. 

The défense, as the respondent claims, raises questions both of la\v 
and fact. Thereupon the respondent came before us on appeal, and 
also by a pétition to revise. Aside from the power of the District 
Court with regard to the assets of bankrupts, which is especiallv given 
it by the statutes, it has ail the authorlty which any court exercisinf 
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équitable jurisdiction has to protect its receivers and the contracts made 
by them. Wherever a receiver, by direction pf the court appointing 
him, makes a sale of assets in his possession, the parties concerned in 
the sale are bound to recognize him as an officer of the court; and 
consequently the court appointing the receiver, not only has power to 
enforce in a summary manner the completion of the contract of sale, 
but the parties involved are deemed to hâve consented to such a pro- 
ceeding. Davis v. Gray, 16 Wall. 203, 316, 21 L. Ed. 447, and sé- 
quence. That proceedings of courts in bankruptcy are generally in the 
nature of proceedings bv equity courts seems to be fullv settled. 
Bardes v. Hawarden Bank, 178 U. S. 534, o35, 20 Sup. Ct' 1000, 44 
L. Ed. 1175, and numerous other décisions. Consequently, on gênerai 
rules, no objection to the summary method adopted by the District 
Court will lie. 

In addition to its gênerai powers arising under the common rules 
of the equity law by virtue of its appointment of a receiver, the Dis- 
trict Court had jurisdiction over the controversy hère under subdivision 
7, of section 2 of the act of July 1, 1898 (30 Stat. 545, c. 541 [U. S. 
Comp. St. 1901, p. 3420]), where it is authorized "to cause the assets 
of bankrupts to he collected, reduced to money, and distributed, and 
détermine controversies in relat'on thereto." The expression "except 
as herein otherwise provided," following the above words, does not ap- 
ply hère. Also, the Suprême Court, in discussing this question, refers 
to subdivision 15, authorizing the District Courts "to make such orders, 
issue such process, and enter such judgments, in addition to those 
specifically provided for, as may be necessary to the enforcement of 
the provisions of this act." The breadth of the power thus given is 
apparent from Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 
45 L. Ed. 814, and White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 
44 L. Ed. 1183. In each of the cases cited the appeal was by a pétition 
in review ; but they determined nothing with référence to the form of 
appeal, and we refer to them, and also to Metcalf v. Barker, 187 U. S. 
165, 176, 23 Sup. Ct. 67, 47 L. Ed. 122 ; Lucius v. Cawthorn-Coleman 
Company, 196 U. S. 149, 152, 25 Sup. Ct. 214, 49 L. Ed. 425, and Whit- 
ney V. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157, for the 
sole purpose of showing that the summary jurisdiction of the courts 
in bankruptcy is sufficientlv broad to reach this case. Moreover, in 
Burleigh v. Foreman, 125 Fed. 217, 60 C. C. A. 109, decided on Sep- 
tember.23, 1903, we explained the powers of the District Courts in 
thèse respects. Therefore, in any view, the District Court had power 
over this controversy on a summary pétition. 

We are next compelled to meet the question whether we can only 
revise matters of law on a pétition, or whether the whole case may come 
up on appeal. We bave, however, jurisdiction on appeal. In Hutchin- 
son V. Otis, 115 Fed. 937, 941, 53 C. C. A. 419, we cautioned the pro- 
fession that, theretofore, careful discriminations had not been made 
in this respect, and that the whole topic was reserved. Later, in Bur- 
leigh V. Foreman, 125 Fed. 217, 60 C. C. A. 109, decided on September 
23, 1903, we held that section 24a of the act of Julv 1, 1898 (30 Stat. 
553, c. 541 [U. S. Comp. St. 1901, p. 3431]), which invests "appellate 
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jurisdiction of controversies arising in bankruptcy proceedings in 
courts of bankruptcy," gives appellate jurisdiction over the District 
Courts, sitting in bankruptcy, wherever there is a controversy of a 
character justiciable in other courts. We pointed out at page 220 of 
125 Fed., page 112 of 60 C. C. A., that, like ourselves, the Suprême 
Court to that time had not discriminated in référence thereto, and ob- 
served as follows : 

"But, clearly, 'proceedings of the several inferlor courts of bankruptcy' and 
'controversies arising in banliruptcy proceedings,' as to tlie latter of whicli ap- 
peals to tlie Circuit Court of Appeals are expressly allowed by section 24a, 
may talie on entirely différent characters." 

The question there was one of marshaHng assets as between a bank- 
rupt partnership and individual partners; the assets being under the 
control of the District Court in bankruptcy. We observed that the 
subject-matter involved was not in any way peculiar to bankruptcy, 
and that the controversy was governed entirely by the principles of 
the common law and the rules of equity, so that an appeal under section 
34a was allowable. Thus a broad distinction was made, based entirely 
on the nature of the question in controversy, independently of the 
method in which the litigation originated. 

About the same time the Suprême Court, in Holden v. Stratton, 
191 U. S. 115, 118, 119, 24 Sup. Ct. 45, 46 (48 L. Ed. 116), in what 
was a dictum, made the same distinction between "bankruptcy proceed- 
ings" proper and "controversies" ; and the opinion observed that "the 
provisions of the statute as to revisions of matters of law and appeals 
were framed, and must be construed, in view of that distinction." The 
question, however, arose squarely in Hewit v. Berlin Machine Works, 
194 U. S. 296, 300, 24 Sup. Ct. 727, 48 L. Ed. 994, where the Berlin 
Machine Works claimed a lien on certain machinery in the possession 
of the trustée in bankruptcy, and filed a pétition in the District Court 
to establish its claim. The District Court decided in its favor, and the 
trustée appealed to the Circuit Court of Appeals, and also filed a péti- 
tion for revision of matters of law. The Suprême Court cited Burleigh 
V. Foreman, and sustained its conclusions, and also the appeal then 
before it, which would not hâve lain if the proceeding below had been 
by a pétition for revision. The same practice, involving a question of 
a lien of the York Manufacturing Company on property in pos- 
session of a trustée in bankruptcy, was followed in ail respects in the 
later case of York Manufacturing Company v. Cassell, 201 U. S. 344, 
26 Sup. Ct. 481, 50 L. Ed. 782. 

The onlv case which apparentlv contra venes this resuit is First Na- 
tional Bank v. Chicago Company," 198 U. S. 280, 25 Sup. Ct. 693, 49 L. 
Ed. 1056. This, as found in the Court of Appeals, is reported in Re 
Rodgers, 125 Fed. 169, 60 C. C. A. 567. Hère it appears that the prop- 
erty in question was sold by the order of the District Court, and the 
title of the varions claimants to it was afterwards determined. The 
property was held by the Suprême Court not to havè been in the posses- 
sion of the bankrupt at the time the proceedings in bankruptcy com- 
menced, and therefore not reachable by summary proceedings. The 
District Court, nevertheless, had taken possession of it and ordered a 
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sale. The Suprême Court, on certiorari to the Circuit Court of x\p- 
peals, held that the District Court had no jurisdiction, and that the 
proceeds of the property should hâve been returned to the respondents, 
with the right to litigate in the proper court. It also held that the 
proper proceeding was by pétition for revision ; but, in this particular, 
the court regarded only the order directing a sale. The summary or- 
der by a bankruptcy court for a sale may, perhaps, be held to be merel}' 
a "proceeding in bankruptcy" under the express provisions of the stat- 
utes authorizing it. The controversy as to the title to the property 
which the District Court proceeded to détermine after it was sold was 
not taken cognizance of by the Suprême Court. Of course, there are 
always liable to arise doubtful cases, where it is a question on which 
side of the line they fall ; that is, whether there is a mère "proceeding 
in bankruptcy" or a "controversy." That the Suprême Court, in First 
National Bank v. Chicago Company, regarded the case as one of the 
former class, cannot controvert the broad distinction laid down by it 
and ourselves in the décisions referred to. Neither Hewit v. Berlin 
Machine Works nor Burleigh v. Foreman was cited, nor the slightest 
indication given of any intention to overrule or modify either of them. 
Moreover, York Manufacturing Company v. Cassell, which we hâve 
already cited, was decided after First National Bank v. Chicago Com- 
pany; and in Security Warehousing Co. v. Hand, 143 Fed. 32, 38, 74 
C. C. A. 186, the Circuit Court of Appeals for the Seventh Circuit ex- 
plicitly held that Hewit v. Berlin Machine Works was not impaired by 
First National Bank v. Chicago Company. 

None of the cases cited made any distinction with regard to the meth- 
od of proceeding in the appellate tribunals, based on the manner of the 
origin of the controversy in the District Court; that is to say, based 
on the proposition that the litigation was commenced by the trustée, 
or, vice versa, that it was commenced by the adverse claimant. Ex- 
pressions in Hinds v. Moore, 134 Fed. 221, 223, 67 C. C. A. 149, sup- 
port our propositions. This pétition to revise must, therefore, be 
dismissed without préjudice, and the controversy between the parties 
be taken cognizance of on the appeal. 

The question on the merits arises as follows: The trustée fîled his 
pétition in the District Court on August 4, 1904, setting out the facts 
we bave already stated, and particularly alleging that on June 26, 1903, 
the respondent Mason sold to the Raymond Syndicate the property in 
question for $1,700 ; that the sale was made by Mason at less t'han 
the appraisal, in violation of the order of the court, an allégation which, 
as we bave said, was rendered nugatory by what has transpired ; and 
that Mason now holds the $1,700 without any title thereto, and against 
the right of the trustée. Thereupon the petitioner prayed the court 
to order Mason to pay over to him, as such trustée, the $1,700. The 
only allégations of Mason's answer we need refer to are that the re- 
ceiver appointed Tworoger, an attorney and counselior at law, practis- 
ing in the District Court, "as his counsel, to act for him in ail matters 
appertaining to his duties as receiver of the above estate." He adds : 
"Said Tworoger, acting aS counsel for the receiver, requested the re- 
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spondent to assîst him in finding a purchaser for the stock in trade 
of the bankrupt estate"; and that "said Tworoger instructed the re- 
spondent to sell said assets to the highest bidder"; and "that, acting 
upon said request of said Tworoger, the respondent sold said assets to 
the Raymond Syndicale for $1,700, and immediately upon the receipt 
of said $1,700 from said Raymond Syndicale, he paid the same to said 
Tworoger." He claims that this payment discharged him from ail lia- 
bility on the ground that Tworoger was the receiver's agent authorized 
to close the matter. 

The facts as we find them do not correspond to the pleadings of 
either party; but neither presented the case strictly in accordance 
therewith, and, as is quite customary with summary b^nkruptcy pro- 
ceedings, each has laid before us the merits, regardless of the pleadings, 
so that we do not feel called on to départ from the issues as actually 
shown by the proofs, or to raise any question of variance. 

This brings us to several certificates from the référée, to whom the 
case was committed and aftervvards recommitted, and also to the opin- 
ion of the learned judge of the District Court, who evidently gave 
much attention to the case, and, as we hâve already said, entered a 
decree for the trustée, against which this pétition and appeal were 
taken. In addition to the certificates of the référée, the proofs taken 
before 'him are sent up to us, consisting of the testimony of respondent 
Mason, Receiver Spencer, and one Dorr, who acted in the matter for 
the Raymond Syndicale. Tworoger having absconded, his évidence 
does not appear. Of course, as the proofs are before us, we are 
bound only so far as our judgment approves them, by either the cer- 
tificates of the référée or the opinion of the learned judge of the Dis- 
trict Court, which, as is well settled, is in no sensé a formai finding of 
the facts. As the learned judge of the District Court and the référée 
reached différent results, we are not troubled by the rule of the Su- 
prême Court with référence to the great weight to be given to two 
concurring conclusions ; and, as we arrive at the same resuit as was 
reached by the District Court, and as, on an examination of the testi- 
mony of the witnesses, by which we must be governed, the case seems 
quite simple, we are not required to explain further what appears in 
either tlie certificates or the opinion. 

The précise issue seems to be that, on the one hand, the trustée 
claims that Mason was the principal actor in making the sale of the 
merchandise, or, at least, one of the principal actors; while, on the 
other hand, Mason claims that he only aided Tworoger by showing 
the goods and hunting up purchasers. There is no sufScient proof 
that Mason did not regard Tworoger as the immédiate agent of the re- 
ceiver, nor pay the $1,700 in goocl faith. Nevertheless, as Mason re- 
ceived the proceeds of the sale into his own hands, and as, regarding 
the sale as valid, which we must do on this record as we hâve shown, 
those proceeds belonged to the receiver, it rests on Mason to show that 
he was authorized to turn them over to Tworoger. This the proofs 
in the record fail to accomplish. As we hâve said, Mason received the 
purchase money from the Raymond Syndicale, and simultaneously 
gave the following receipts ; ' 
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"June 26, 1902. 
"Receîved from George J. Raymond $700, In payment of stock at the stor» 
588 Main Street, Worcester, Mass. .$700. B. L. Mason." 

"June 2(5, 1902. 
"Receîved from George J. Raymond one thousand dollars in payment of 
stock at store 588 Main Street, Worcester, Mass. $1000. E. L. Mason." 

Why he gave two receipts instead of one the record fails to explain, 
and therefore this must be regarded as an irrelevant fact. He gave 
them, however, in his own name, and their terms are such as to in- 
dicate on their face that he was, at least, one principal actor in con- 
ducting the sale. Moreover, Mason indorsed for collection the check 
given for the $1,700, with the name of his partnership, Mason & Snow. 
It therefore rests on him to show that he was not a principal actor, 
and to show, in addition thereto, that Tworoger was authorized to 
take the funds as the agent of the receiver and give him an effectuai 
discharge. There is no testimony which the law recognizes to the 
effect that Tworoger had any such authority. Mason testified to some 
conversations with Tworoger, which, even if admissible, are of a doubt- 
ful character. First, he testified : 

"Q. Did he hâve any talk with you after the appointment of Spencer as re- 
ceiver, with respect to the sale of the goods at Worcester? A. No. sir ; only 
that the receiver authorized him to hâve me sell the goods. I asked him if 
the receiver knew of it, and, in his familiar way, he said: 'Good Lord, man! 
do you suppose he does not knovv what is going on?' " 

This is to the effect that "me"— that is, Mason — was authorized to 
sell the goods, and not at ail to the effect that Tworoger was so author- 
ized. Later, Mason testified : 

"Q. What, if anything, did he say to you about Spencer, or Spencer's désire 
in the matter? A. Nothlng ; but I knew Mr. Spencer was receiver and that 
Mr. Tworoger was acting under his advice, because I asked him several times, 
'Is this îill right?' At that time I had begun to misplace confidence In Mr. 
Tworoger, and that was why I was so anxious to flnd ont. Q. Did you ask 
him, in substance, if he was authorized by the receiver to sell those goods? 
A. Yes. Q. What did he say to you In reply? A. He said, 'Good Lord! yes, 
man.' Q. Was it in conséquence of those directions that you went to Worces- 
ter and looked at the goods, and went to the Raymond Syndicate and effected 
the sale? A. Yes, sir." 

Therefore Mason's testimony, even if admissible, was contradictory ; 
but, as it was only in regard to conversations between himself and 
Tworoger, which were not shown to hâve been brought to the knowl- 
edge of the receiver, it is not admissible, and cannot be considered for 
the purpose of affecting the rights of the trustée or the issues on this 
appeal. 

Spencer, the receiver, admitted that Tworoger was his counsel, and 
generally that he was acting for him in the entire matter, and that he 
(Spencer) did not undertake to make this sale and had "no business 
knowledge." Then this followed in his testimony, in regard to Twor- 
oger: 

"Q. Expecting him to see that the proper entries were made, the goods prop- 
erly sold — A. I had confidence in what he said, and I knew Mr. Mason was 
with him in the matter, and I knew Mr. Mason was a reputable business man 
150 F. — 45 
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and hafl a good name in tlie community. I knew he was connectée! with Mr. 
ï,\X9rpgeé, and I knew he was riesponsible for anything tliat took place,: and 
that .^^tr-fE^voroger was alsjo responsible^ ïliat was mj: opinion at the time." \ 



..Ail tliis, is brovight. down xlosely to this transaction by the fol- 
lowipg a'dclitional testimofty of Spencci": 

"Q. You expected tliey.would act (airly and hoiiestly and couvert the goods 
into cash and make ])ro]ier'returns? A. The tollowiug moniing Mr. Tworoger 
came to nie, saying, 'Let me hâve the keys to the place. We are goiiig to ap- 
praise the place and sell it.' And I gave him the keys." 

"The Refçree : ' You uiean the moruing after.you came to Worcestor? A. 
Yes ; we came to Wovcester the ITth, and it was the following morning." 

"Q. You gave Mr. Tworoger ho express directions regaixling this sale of the 
goods? A. Except that what I said took place on the 18th, Ile said, 'Give 
me the keys. We are going to hâve this «tufC appraised and sold.' And I gave 
him the keys. Q. That is ail , you know about the sale of the place? A. Yes." 

Of course, the gênerai employment of Tworoger by Spencer as counsel 
and attorney did not cover atithority to make the sale and take the pro- 
ceeds thereof . When we corne to the précise conversation between Spen- 
cer and Tworoger which governed the authority to make the sale, and 
which is the only authority therefor appearing in the record, it is con- 
trolled throughout by the word"we," which means Tworoger and Mason. 
This is in harmony with what Spencer himself testified, showing that 
he relied on the fact that Mason was with Tworoger in the niatter, 
that Mason was responsible for anything that took place, and that 
Tworoger was also responsible. The most that this shows is that, ap- 
parently, Mason and Tworoger were joint actors and were jointly 
authorized, so that the two were jointly responsible for the proceeds of 
the sale; and the payment thereof by either to the other — that is, the 
payment of the proceeds of the sale by Mason to Tworoger, or vice 
versa — was a mère transaction between themselves, which would not re- 
lease or change the joint liability to Spencer, the receiver. If both 
were originally liable for the $1,700 on this record, and as the record 
shows that Tworoger bas absconded and cannot be reached by the pro- 
cess of the court, Mason remains liable to respond severally for the eritire 
amount. Therefore Mason bas not Telieved himself from the prima 
facie obligation indicated by the forni of the receipts which he gave the 
Raymond syndicate ; and the decree of the District Court-, so far as it 
estàblished generally bis continuing liability, was correct. 

We understand, however, that the District Court awarded interest 
against, Mason from June 20, 1902, which was the date of the sale. 
The pétition of the trustée, against Masou; was filed, as we hâve already 
saîd, August 4, 1904, a delay of over two years. This delay by the 
trustée, or by the creditors, who are the real parties in interest, strongly 
s'uggests acquiescence in thè payment by Mason tq Tworoger. How- 
ever, no issue qf this chara'cter was prèsènted, so that we.could not pass 
directly on the suggestion ; but, in, yiew of the facts that the proofs, are; 
not sufficielit to show that Masori' did not pay the iiioney to Tworoger 
in good faith, and that, if he pays interest, he pays that of which he 
rtëver received any part, coùpled witli tlie possib,lç suggestions arising 
from'th.e lachesij.nprocecding against him, there .wpuldibe no equity in 
compelling him to pay interest, and this to such an extent as to justify 
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noticing it although thére lis no assignment of error in regard to it. 
Considering, however, tliat there is no sucli assignment, our order 
thereabouts cannot affect the question of côsts. 

The judgments will be as foUows : 

In No. 628, Mason, Petitioner, let there be a decree tliat the pétition 
be dismissed, withovit préjudice, with costs for the respondent. 

In No. 625, Mason v. Wolkowich, the decree of the District Court is 
modified as to payment of interest; the case is remanded to that court, 
with directions to enter a modified decree in favor of the trustée in ac- 
cordance witli the opinion passed down this day, and the appellee re- 
covers the costs of appeal. 

NOTE. — The following is tbe opinion of Dodge, District Judgc, In the court 
below : 

DODGE, District Judge. This pétition was filcd before the référée August 
4, 1904. After a hearing upon it and the answer to it flled by Jlason, the réf- 
érée ordered on February 23, llX).j, that Mason pay the trustée of this estate 
$1,700, with Interest from June 20, 1902. Upon ilason's pétition for review 
il was ordered in tliis court on April 7, 1905, that if Mason should pay to the 
trustée within a certain time the amount he recoived on his debt (as will ap- 
pear below), with costs, there should be a recommlttal to hear further évi- 
dence. Payment bas been made as required, there bas been a further hearing 
before the référée, and he bas now recounuciuled modification of his flndings 
and decree made February 23, 1905. Tbe referee's certlflcate of that date aud 
supplementary ceitificate of Marcb 27, 1905, relate to what took place before 
recommlttal. The second supplementary certiflcate, flled May 15, 1905, con- 
tains the modifications now recommended. It will be couvenient, in view of 
this multiplication of reports from the référée, to make a brief restatement of 
the material f acts in the order of thelr occurrence. 

On June 16, 1902, Tworoger, then a lawyer practising in Boston, flled an in- 
voluntary pétition, which was the beginning of this case, as attomey for the 
three creditors therein named. One of the creditors was Mason & Suow, of 
Boston, a firm of which Mason, the respondent to this pétition, was a member. 
On the same day, upon a pétition by Slasou, Tworoger obtained the appoint- 
ment by the court of Joseph S. Spencer as temporary receiver. Spencer was a 
young and inexperienced member of the bar. He oecupied desk room in Two- 
roger's office and acted wholly under Tworoger's orders. 

On June 17th Spencer, having given bond as receiver, went to Worcester, 
where the bankrupt's property was, with Tworoger and Mason. Spencer took 
possession of the goods constituting the bankrupt's assets. He, with Tworoger 
and Mason. looked them over. No talk was then had aliout selling them. 

On June 18th Tworoger flled in c-ourt his appearance as couusel for the re- 
ceiver, and also a pétition by Spencer as receiver, for leave to sell the goods 
above referred to. On the same day an order was issued for the appraisal of 
the goods in the usual manner. Also, on tbe same day, iipon Tworoger's de- 
mand, Spencer gave the keys of the store in Worcester in which tlie goods were 
to Tworoger. Tworoger came to him and said, "Give me tiie keys. We are 
going to hâve this stufC appraised and sold." Spencer gave him the keys and 
did nothing further personally about the sale, but left the entire management 
of it to Tworoger. 

On June 19th the appraisers named in the order of June 18th appraised tbe 
goods under Tworoger's direction, at Worcester. 

On June 20th the appraisers' report was signed by them. It does not appear 
to hâve been flled in court until July lOth. Thcir report sets the total value 
of the goods at $2,018.01. Also, on June 20th. Tworoger obtained from tho 
court, on Speneer's pétition for leave to sell. with the consent of the alieged 
Jjankrupt, an order that the goods be sold forthwith, at public auction or pri- 
vatp sale, for a sum not less thau the appraised value, the procceds. thereof to 
be deposited in court. Adjudication was made on July 20th, 
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On June 26th Mason sold or assumed to sellto'the R&ymbnd Syndicate of 
Boston the goods referred to in the above order for sale, received as payment 
tlierefor the sum of .$1,700, and delivered tlie goods to the purchaser. Mason 
had been assured by Tworoger that the receiver had authorized him to hâve 
Mason sell the goods. ïhough less than the appraised value, $1,700 is found 
by the référée to hâve been as mnch as could be expected to be realized from 
the property sold. There was no publie sale and no gênerai notice to creditors. 
Spencer was not présent at the sale, and does not appear to hâve kuown 
about it at the tiine. 

Having obtaiued the $1,700 from the purchaser, Mason turned over the 
money to Twoi-oger. Tworoger gave Mason baclî ont of it the full amount of 
Mason & Snow's claim against the bankrupt estate. This amount, however, 
Mason has now paid back to the trustée, under the order of court of April 7th, 
above mentioned. Tworoger also gave Mason back out of the $1,700 $!» 13 for 
expenses alleged to hâve been incurred by Mason in connection with the sale. 
In his second supplementary certiflcate the référée finds that this latter 
amount also, with interest, should be repaid to the trustée. 

Spencer, the receiver, never received from Tworoger the $1,700 or any part 
of it. He was not présent, so far as appears, when Tworoger received it from 
Mason. On May 5, 190.3, Spencer filed in court a final accouut as receiver. 
swom to before Tworoger by him on May 2, 1903. The account has never beeu 
allowed by the court. In it he charges himself, among other items, with "cash 
received for stock from Raymond Syndicate, $1,650." No proceeds from the 
sale hâve ever been paid into court. 

In his original certiflcate and his first supplementar.y certiflcate, whieh is 
to be taken in connection with the original certiflcate, Mason was held llable 
by the référée to account to the trustée for ail the money he received as the 
proceeds. of the sale. This resuit was reached, as I understand it, upon two 
grounds : First, because Mason did not appear to hâve had any knowledge of 
the order of sale, or of the fact that Spencer had been appointed receiver, or 
of the fact that Tworoger was acting with the receiver's consent as counsel 
for the receiver, so that the sale was 'regarded as a disposition by Mason, en- 
tirely without right, of property belonging to the estate ; second, because Two- 
roger was Mason's own counsel before he became counsel for the receiver and 
was acting with Mason in the matter, in part for Mason's beneflt, so that Ma- 
son's transfer to Tworoger of the proceeds of the sale could not exonerate him 
from accounting to the trustée if Tworoger failed to do so. 

In his second supplementary certiflcate, however, made after takiug fur- 
ther évidence upon recommittal, the référée fluds that Mason did know that 
Spencer was receiver and that Tworoger was acting as counsel for hîm in that 
capacity, and that the possession of the property and the control of the pro- 
posed sale had been intrusted by Spencer to Tworoger. The view taken in 
conséquence of the différent facts thus found was that Mason's sale was proper 
because authorized by the receiver through Tworoger, and that transfer of the 
proceeds to Tworoger was, therefore, so far as Mason was concerued, équiva- 
lent to a transfer of them to the receiver which would exonerate Mason from 
further responsibility, except so far as he afterward received back, out of the 
proceeds, money which neither Tworoger nor the received had any right to 
give him. 

It is obvions that the receiver had no right to resign to Tworoger the cus- 
tody of the goods or the direction of the sale. In doing so, and in ceasing there- 
after to exercise any personal control himself, he was unfaithful to his trust. 
His appointment implied personal attention by him to the care and disposition 
of the property ; if he did not intend to dévote such personal attention to the 
duties of the ofllce, he ought never to hâve accepted the appointment There 
are no doubt cases in which a receiver must of necessity act through agents or 
employés. There was no such necessity hère, the property was ail in one 
place, of small amount, and ail the duties to be pertormed few and simple. No 
necessity whatever appears for the employment of counsel. Upon the facts 
shown the court would not hâve sauctioned any such employment, at least so 
far as the management of the sale was concerued. Employment of counsel to 
IJerform that part of the receiver's duties would certainly not hâve been ap- 
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proved by the court, and to perform tliem was no part of the proper duties of 
counsel, however eniployed. A sale made as tliis was, by persans never author- 
ized to uiake it, eould not bave been upbeld if its validity had beeu disputed at 
the tinie. The receiver bas, however, accepted and adopted it, and whether tbe 
trustée eould invalidate it on the facts shown need not be considered, since the 
trustée niakes no sucb attenipt, but seeks only the proceeds reeeived by Mason. 

The reeeiver is, ot course, responsible for tliese proceeds. It was his duty 
to see thut tlie proceeds of auy sale sanctioned by him. as tbis bas been, were 
paid into court as ordered. The fact that they bave not been so paid in makes 
hiiu liable for theni from the tiuie tliey were reeeived by Mason. 'i'hey never 
ougbt to hâve been eitber in Jlasou's hands or In Tworoger's, and, however 
they bave disappeared, the receiver is answerable for theni, or his surety. 
There bave been coutempt proceedings against the receiver wberein it bas ap- 
peared that he is wliolly unable to pay. No a<:tion appears thus far to bave 
been taken against his surety. 

But even if the sale be treated as valid, and although the receiver and his 
surety are liable, I think that Mason is also liable. He cannot deny that he 
had, after the sale. $1,700 in his hands belongiug, and known by him to belong, 
to tins estate. Ile niust be regarded as still haviug this t'und in his hands un- 
less be can show tliat be lias so paid ,it over as to discbarge his liability for it 
to the estate. I ani unable to agrée with tbe référée that his paynient to Two- 
roger had that effect. Even if it be granted that Tworoger had authority from 
the receiver to conduct the sale, or let Mason conduct it, on the receiver's be- 
half, it dfles not follow that he had authority to settle with Mason for the 
proceeds so as to bind the estate. However it might bave been in regard to 
the proceeds had Tworoger been representing the receiver only as counsel, I 
cannot hold that, as between Tworoger and IMason. Tworoger stood in the re- 
ceiver's place. In the dealings between theni Tworoger assnnied to be counsel 
for bqth parties, and this Jlason knew. Ile knew also that Tworoger was his 
own counsel before he undertook to represcnt the receiver, as the facts found 
by tbe référée fully show. The second ground upon whicli Jlason was hekl 
liable by the référée iu the original certificate seenis to me Sound, and none 
the less Sound by reasoii of the différent conclusions arrived at by tbe référée 
after reconimittal, in regard to the control intrusted to Tworoger over the 
property by the receiver and Mason's reliance upon Tworoger's authority to 
malve the sale. The proceeds of the sale were by the order of sale to be paid 
into court. Whoever bad the proceeds was chavged with the duty of seeing at 
least that they weut into the receiver's hands. If Jlason chose to rely upon 
Tworoger to perform this duty, under the circumstances shown, it seeins to me 
that he did so at his pei-il. and that be and not the estate niust bear the loss 
caused by Tworoger's défalcation or niisappropriation. Dealings in which the 
same person undertakes to be counsel for both parties to such a transaction are 
to be regarded with suspicion. Hère, as the référée found in bis original cer- 
tificate, and as he was undoubtedly right in finding, "it is very évident that 
, Mason and Tworoger were acting togetber, in part for tbe beneflt of Mason." 
I inust hold. as the référée held in the original cei-tiflcate, that "turning over 
the funds to IVoroger, liis own counsel, did not exonerate bim froin accounting 
for the same." 

A jilea to the .iurisdiction filed by Mason February 11, 100.5, was overruled 
by tbe référée February 20. 190."), and is also before me on [letition for review. 
I hold that the référée had jurisdiction to make his original order of Febru- 
ary 23, 1905, which is hereby affirined, except that the amount which Mason is 
to pay is to be reduced so as to give bim crédit for the amount paid under 
the order of court of April 7, 1905. 
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TROEDEK V. LORSCII et al. 

In re TROEDER. 

(Circuit Court of Appeals, First Circuit. October 2, 1906.) 

No. G45. 

1. Bankbuptct— Spécification dp Objections to Dischakge. 

Specifleations of objection to a baiilvrupt's discliarge, grounded on the 
alleged making of false oaths by liiin in tlie course of his examiuation 
before the référée, should be spécifie and of such character tbat tlielr 
sufflciency may be tested by demurrer or by exceptions analogous to tliose 
allowed in equity. 

2. Same— Objections to Disciiaeck— Measube op Proof. 

On the hearlng of objection to a banlirupt's discliarge on the ground 
that he bas eomniltted an offense punisbable by Unprisonment, whlle the 
opposlng creditor Is not requlred to establisb sucb offense beyond a rea- 
sonable doubt, the évidence muât be sufticient to overcoine the opposlng 
presumptions as well as the opposin» évidence. 

3. Same— Issues— Makik G False Oatii. 

On the détermination of an issue made by spécifications of objection to 
the discharge of a bankrupt, based on the alleged making by hlm of false 
oaths durlng his examiuation before the référée, it is not a question 
of his gênerai truthfulness, but a question as to some spécifie matter 
which can be framed Into an issue material to the bankruptcy proceed- 
ings. 

4. S*.ME— Evidence Considebed. 

Evidence consldered, and held insufflcient to sustain objections to a 
banki;'upt's discharge on the ground that he eommitted offenses punishable 
by imprlsonment by concealing assets and making false oaths in the 
course of his examiuation. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Julius Nelson and Edvvin N. Hill, for appellant. 

Alexander Whiteside (Warren & Garfield, on the brief), for appellees. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This is a proceeding in bankruptcy in 
which, on an application for his discharge by Samuel A. Troeder, a 
bankrupt, it was refused by the District Court, followed by an appeal 
to us by the bankrupt. The statute on this topic is very narrow, so 
the whole of it may well be quoted, as found in the fourth section of 
the amendatory act, approved on February 5, 1903 (32 Stat. 797, 798, 
c. 487 [U. S. Comp. St. Supp. 1905, p. 684]), as foUows: 

"b. The judge shall hear the application for a discharge, and such proofs 
and pleas as may be made in opi)osition thereto by parties in interest. at such 
time as will glve parties in interest a reasonable opjwrtunity to be fuliy heard, 
nnâ investigate the merits of the api)lieation and discharge the applicant un- 
less he bas (1) eommitted an offense punishable by imprlsonment as herein 
j)rovlded ; or (2) with intent to coneeal liis flnaneial condition, destroyed, con- 
cealed, or failed to keep books of account or records from which such condi- 
tions might be ascertained ; or Ci) obtalned property on crédit from any per- 
son upon a materially false statement in writing made to such person for the 
purpose of obtaining such property ou crédit; or (4) at any time subséquent to 
the flrst day of the four months immediately precediug the flling of the péti- 
tion transferred, removed, destroyed, or concealed, or permitted to be removed, 
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(Testroyoci, or concoalcd nuy of liis property with inteiit to hinder, delay, or de- 
fraud liis creditors: or ("i) In voluntary proceedings l^een granted a discharge 
in baiikniptey witliin six years ; or (0)in tlie course of the proceedings in 
bankniptcy refiisod to obry any lawtul order of or to auswer any material ques- 
tion appi'ovcd l)y tlie court." 

The only ])art of the, section on wliich the objecting creditors rely 
is that relating- to offenses piinishable by imprisonment declared by par- 
ap;raph "b" of section 29 of tlie original statute of bankruptcy, approved 
on July 1, 1808 (Act July 1, 1898/c. 541, ;10 Stat. 554 [U. S. Comp. St. 
l'JOl, p. 3433 1), as foilows : First, "baving knowingly and fraudulcntly 
concealed, wbile a bankrupt, or aftcr bis discbarge, froni his trustée 
any of tbe property bclonging to bis cstate in bankruptcy" ; and, second, 
baving "made a false patb or account in, or in relation to, any proceed- 
ing in bankruptcy."' On tbe second branch the objections to tbe dis- 
cbarge relate to numerous allcgcd false oatbs ail of wbicb occurred in 
the course of the bankrupfs examination before the référée, wbicb 
commenced at the fîrst meeting of bis creditors as provided in section 
7 of the original statute. That the ansvvers given at such an examina- 
tion are within the statutory provisions to which we bave referred, and 
mav be made tbe basis of s])ccifications of objections to a discharge, 
are clear. In re Gaylord, 112 Fed. 6G8, 669, 50 C. C. A. 415. 

One difficulty in référence to the second branch of the objections to 
the bankrupt's discharge arises froni the fact that the bankrupfs ex- 
amination was commenced on December 38, 1903, was very volumin- 
ous and protracted, and was made in installnients, of wbicb the last 
commenced on February 1, 1905. It was then broken into by the ex- 
amination of several witnesses, and evidently not completed until some 
date, not made clear, on or after Marcb 23, 1905. We find incorporated 
in the spécifications v^'hat amounts to 15 printed pages of extracts from 
the bankrupt's examination, including wbat appears there as so-called 
direct examination and what appears there as so-called cross-examina- 
tion, in the précise form in which it was taken down by the référée. 
There are no allégations setting out specifically any false oath, or ex- 
plaining its materiality and relevancy, according to any rules of pleading 
in proceedings at law. Thus this portion of tbe spécifications is clearly 
insufficient, because the practice with référence thereto is settled in ac- 
cordance with the fundamental principles of pleading, although not ac- 
cording to strict rules, and to the e.ffect that tbe allégations must be 
spécifie and of such a cbaracter that their sufficiency may be met by 
demurrer, or by exceptions analogous to those allowed in cquity. How- 
ever, no objection is made on this score by the bankrupt, and therefore 
we refer to the topic simply because the form in which the case is made 
in this respect bas confuscd tbe issues, and permits, and, indeed, tends 
to lead, the court to borrow improperly from one part of the proofs 
to support impropcrlv other parts ; tbus ending in the mischief which so 
often arises where issues are not clearly made. It becomes, therefore, 
ail the more necessary to be careful in reviewing the case as it appears 
before us. 

Questions are made with référence to the amount and weight of proof 
required on the issues before us. It appears that the référée recom- 
mended thé bankrupt's discharge, The District Court, however, re- 
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fused to accept his recommendation. The bankrupt clainis that the rec- 
ommendation of the référée was as effectuai as the report of a spécial 
master in chancery; but we hâve expressly held otherwise. In re 
Pettingill & Co., Lund, Trustée, Petitioner, 137 Fed. 840, 842, 70 C. C. 
A. 338. On the other hand, this proceeding is not criminal in its char- 
acter, and therefore the créditer is not bound to maintain his objections 
by proof beyond a reasonable doubt. As determined by us in In re 
Cole, Petitioner, 144 Fed. 392, in our opinion passed down on February 
16, 1906, ordinary questions of bankruptcy, including those with réf- 
érence to the concealment of assets, are to be disposed of according 
to the rules relating to civil cases. Nevertheless, there are many illus- 
trations of the practical fact that a mère prépondérance of the formai 
proofs does not always meet the requirements of civil cases. In refer- 
ring to them, we pass by instances which rest on the spécial rules of eq- 
uity practice, including those regarding bills to set aside governmental 
patents or formai deeds under seal. Some examples are given in the 
notes on page 241 of Chase's Stephen's Evidence (2d Ed.), as défenses 
of usury and propositions to establish gifts causa mortis. In regard to 
this, the note of the learned editor says : 

"The ruie, as variously stated, déclares that the évidence must be 'clear, un- 
eqiiivocal and convincing,' and 'clear, précise and indubitable,' 'full and clear 
and satisfactory,' 'clear and conclusive,' " etc. 

In Smithsonian Institution v. Meech, 169 U. S. 398, 399, 405, 18 
Sup. Ct. 396 (42 L. Ed. 793), the opinion states, with référence to an 
alleged oral agreement as to tlie terms on which certain real estate was 
to be held, that "the law is content, if, from a perusal of the entire rec- 
ord, the mind is sure that there was a distinct agreement as claimed." 
In Gage v. Bani, 141 U. S. 344, 357, 12 Sup. Ct. 23, 27 (35 L. Ed. 
77G), on an issue asserting a tax title, the opinion says that, on a ques- 
tion whether a notice was given which the statute required, the évidence ^jlV 
should be "clear and convincing." In Schreyer v. Scott, 134 U. S. 405, 
409, 10 Sup. Ct. 579, 580 (33 L. Ed. 955), with référence to a claim 
that certain transfers were void as against subséquent creditors, the 
opinion says that "very clear and direct testimony" is essential. A more 
striking illustration is with regard to alleged anticipatory nmtter in suits 
relative to patents for inventions as many times expressed, and which, 
as in Smith Company v. Sprague, 123 U. S. 249, 264, 8 Sup. Ct. 122, 
130 (31 L. Ed. 141), contain such statements as that the proof must be 
"full, unequivocal, and convincing." That thèse expressions do not re- 
late to the peculiar rules of equity to which we bave referred, and which 
require spécial proofs, is clear, because, in the particular case cited, 
they applied against a patentée who was himself claiming priority not 
shown in his application for his patent. 

It is truc that it ma}' be said, as was observed by this court in Tlie 
Metamora, 144 Fed. 93G, 941, that determining the prépondérance of a 
case "includes weighing the probabilities." The topic, however, was 
admirably explained by Mr. Justice Walton, one of the most experi- 
enced of ail the New England judges, in Decker v. Somerset Insurance 
Company, 66 Me. 406, 408, 409. In Maine the law is settled that, al- 
though the pleadings in a civil action allège specifically ail the éléments 
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of a crime, they are required to be maintained, like the usual allégations 
in civil cases, by only a prépondérance. Nevertheless, with référence 
to défenses of this character, Mr. Justice Walton, in the opinion re- 
ferred to, observed as follows: 

•'ïo create a prépondérance of évidence, the évidence must be sufflcient to 
overcome tlie opposing presumptions as well as tlie opposing évidence. Pre- 
sumptions, like probabilities, are of différent degrees of strength. To over- 
come a strong presumption requires more évidence tban to overcome a weali 
one. To fasten upon a man a very heinous or répulsive act requires stronger 
proof that to fasten upon him an indiffèrent act, or one in accordauce witb 
his Icnown inclinations." 

Applying thèse practical rules to the case before us, we find, first 
of ail, that, by the explicit requirements of the bankruptcy statutes, the 
spécifications relied on by the objecting creditors directly charge the 
bankrupt with criminal offenses of so serions a character that each of 
them is punishable by imprisonment with a maximum of two years ; 
and the same is so denounced that no alternative of a fine is permitted. 
The alleged concealment must hâve bcen made knowingly and fraud- 
ulently; and, according to the practical construction of the statute, it 
is settled that the alleged false oath must contain ail the éléments in- 
volved in perjury at common law, namely, an intentional untruth in a 
matter material to an issue which is itself material. Under thèse circum- 
stances, ail agrée that the burden of proof rests on the objecting credit- 
ors, but the gravamen of proof is somewhat variouslv stated. In Re Les- 
He (D. C.) 119 Fed. 406, and in Re Dauchy (D. C.) 122 Fed. 088, it is 
said in a gênerai way that a prépondérance of satisfactory évidence is 
sufifrcient. Thèse cases were both in the District Court. On the other 
hand, in Re Wetmore, 99 Fed. 703, 704, also in the District Court, it 
was said that on thèse issues "the burden is upon the exceptant to prove 
the allégation of fraud to the satisfaction of the court." In Re How- 
den, 111 Fed. 723, 725, also in the District Court, but by Judge Coxe, 
a judge of very extensive expérience, the opinion said: 

"The authorities are uiianimous in liolding that tlie burden is upon the op- 
posing créditer to prove his ol)jection, not nocessarily beyond a reasonablo 
doubt, but by clear and convincing testimony." 

Also in Re McGurn, 102 Fed. 743, 745, Judge Flawley, also a dis- 
trict judge of very marked ability and expérience, declared as follows : 

"The burden of proof rests upon the opposing creditors to establish their 
charge against the petitioner by satisfactory évidence." 

A like expression is found in Re Corn (D. C.) 106 Fed. 143, 144. 

It is évident that thèse expressions of the varions district judges 
which require that, on the issue before us, the évidence should be 
clear, or satisfactory, or convincing, were not merely incidental, but 
were deliberate. Collier on Bankruptcy (5th Ed.) 905, at page 174, 
sums up, with référence to the proof required on spécifications of the 
character before us, as follows : 

"Proof must be strict and convincing, but not necessarily to the limit re- 
quired in proving a crime." 

The only authority, however, which is at ail binding upon us is in 
the expressions of Judge Wallace in the opinion rendered in behalf of 
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thë Circuit Court o'f Appeals for the Second Circuit in Re Gaylord, 112 
Fed. 668, 669, 670, 50 C. C. A. 415, 416, already referred to: With 
regard tb objections to spécifications alleging a false oath, the offense is 
described by hirn as perjury, indicating tliat ail the éléments are re- 
qnired to constitute tiie offense 'which are required with référence to 
perjury at common law ; and thereafterwards it is said as follows : 

"T!ie testimony ot" the baiikrupt throughout his examinntion at the fli'St 
meeting of the ereditors was ko evasive and dishigenuôus as to discrédit his 
truthfulness, but liis dischçirge cannot be defeated iiiion snch a considération. 
It is inciimbent iipon the opixising ereditor to establisli satisfaetorily that the 
particular statements of wiiieh perjury is predicated were faise." 

Thèse citations are in entire hannony with the philosophy of what 
was said by Mr. Justice Walton in Decker v. Somerset Insurance Co., 
already quoted. When a person is charged with ail the éléments which 
constitute a heinous crime, although it be only on a civil issue, it shocks 
the judicial mind to refuse to give him the benefit of the usual presump- 
tion of innocence unless the adverse proofs are so far satisfactory as to 
be convincing. 

With référence to the allégation that the bankrupt concealed his 
assets, described to hâve been cash to the extent of at least $7,450. 
it is to be observed, first of ail, that there is no évidence in the record 
identifying, even by suggestion or by any ear-niarks whatever, any 
assets retained by the bankrupt froni his trustée, or pointing out any 
property under his control after the surrender of his assets. The case 
fails in that respect. It turns upon déductions from computations based 
on the bankrupt's account books, checks, and papers of various kinds. 
While, for a period of two months preceding the filing of the pétition 
in bankruptcy, thèse déductions failed to account for assets to the ex- 
tent of several thousand dollars, the same methods and sources of com- 
putation showed for the next preceding two months an equal balance 
the other way. Taking the whole together, there would be no deficiency 
to be accounted for ; but we do not rely on that fact as containing in it- 
self a direct answer to the computations whicli the ereditors bring to 
our attention. We rely on it simply because it leads absolutely to the 
conclusion that the methods insisted on by the ereditors are unsatisfac- 
tory. The record, indeed, shows that a deficiency fully as great as 
appears in the bankrupt's schedules might well hâve been expected from 
his inexpérience, the reckless methods with which he c*.rried on his 
business, and the extravagant expenditures witliin and without the 
Unes of his dealings. So far from the record sustaining by a prépon- 
dérance of évidence, in any way in which that expression may be con- 
strued, the proposition that there is a deficiency of assets unaccounted 
for, it strikes us as sustaining on the whole the probability that there is 
no such deficiency. 

Corning now to the alleged false oaths in the course of the examina- 
tion of the bankrupt, it is, of course, necessary that we should first state 
some positive proposition upon which the proofs bear, which, as we 
bave already observed, the spécifications fail to do. .There should bç 
noted in this connection tbe practical rule stated by judge Wallace, in 
what \ye hâve cited from Inre Gaylord, namely, that "it is not sufficient 
that the testimony of the bankrupt throxighout his eXàmination was so 
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evasive and disingenuous as to discrédit its truthfulness." It is not 
a question of the gênerai truthfulness of the bankrupt, but a question as 
to some spécifie matter >vhich can be framed into an issue, material to 
the bankruptcy. 

It is to be borne in mind that tlie alleged false oaths were in the 
course of a long exaniination, in which the Ijankrupt was pressed to ex- 
plain a theoretical deficiency which it is not shown existed. It is, in- 
deed, urged upon us, as was remarked in the opinion of the learned 
judge of the District Court in this case, that "the burden is on the bank- 
rupt to account for bis disposition of so large an amount as $7,328.11, 
received in cash by him within a short time before bis bankruptcy." 
We ought to add that, in this connection, the learned district judge also 
observed that the circumstances attending the bankruptcy raade it 
especially and peculiarly incumbent upon the bankrupt to explain to a 
reasonable degree of certainty what became of this amount. The case 
in behalf of the creditors was presented throughout on this theory. The 
bankrupt was in the position of being forced to account for a deficiency 
which did not exist so far as shown by this record. Starting with er- 
roneous premises and compelling him to meet an erroneous bypothesis, 
it might be expected that the exaniination would resuit in confused 
statements, unless the bankrupt was possessed of a good amount of 
firmness of character and of ability in meeting the erroneous issues pre- 
sented to him. The case on the part of the creditors seems to hâve 
started from this erroneous beginning, and to bave been erroneously 
pressed against the bankrupt as though the burden was on him through- 
out, and in no part on the creditors. 

The spécifications relating to this part of the case are so voluminous 
and indefinite, and the issues which are sought to be raised are so nu- 
merous, that any attempt to deal with the record in détail in this opinion 
would exhaust the patience of ail concerned, and resuit in no advan- 
tage to any one. We will, therefore, take for this purpose only one 
proposition. In the bankrupt's attempted explanation how his supposed 
deficiency arose, he stated that he had been dealing with quite a number 
of bucket shops. The learned district judge said : 

"Evidence was Introduced to contradict thèse stntements, and it Is claimed 
that some of them hâve been shown to be disthietly false. I think this clalm Is 
sustalned as to at least one of them." 

This one was an alleged loss of $700 at a place called Bucklin's. In 
this connection the learned district judge said that he was satisfied that, 
in référence to two other bucket shops, the bankrupt made false state- 
ments ; but he added : 

"Thelr materialitj' in the proceedlngs is not so clear as the materiality of 
his testimony about the loss of the $700 at Buclilin's." 

We think we may safely say that he relied on this .spécifie topic of 
Bucklin's as the one in which, according to his views, the case was most 
clearly made against the bankrupt ; and the careful examination which 
we hâve given to the record leads us, also, to the conclusion that, in 
the whole Une of attack by the creditors, this point was the most strong- 
\y supported, and to the further conclusion that, in selecting this as the 
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only one whose détails we will undertake to examine în thîs opinion, we ' 
do the creditors no injustice. 

It is urged by the creditors that the examination of the bankiapt 
in référence to the losses in bucket shops occurred within a few months 
of his bankruptcy, and therefore within a very few months after the 
transactions, so that it is urged that the bankrupt ought well to hâve 
remembered what occurred. But it is to be borne in mind that neither 
the banlcrupt nor the witness who testified against him as to his losses 
at Bucklin"s produced any book or original mémorandum to sustain 
his évidence, nor anything whatever to refresh his recollection. The 
matter was introduced in the bankrupt's examination by the trustée 
as follows : The bankrupt having first explained that he was 26 years 
old and a jeweler by trade, the trustée took up the bankrupt's books, 
found an item of November 1, 1901, "cash $1000," and inquired about 
it. The bankrupt replied as follows: 

"When I was away on my trip, It cost me more ttian $T)QO [meanlng hia 
wedding trip], and part of this. wbile I was awny, I borrowed some and paid 
It back. It was in ail about $250 or $300. And the $T00; 1 tbiuli some of 
tliem went up to Mr. Bucklin's." 

This was the only thing said by him of his own voluntary testimony, 
and the fact that some of the $700 went to Bucklin's is not questioned". 
Then the following occurred, in which the trustée distinctly led tlie 
bankrupt : 

"Q. Tou lost some of this .$700 at Bucklin's? A. Tes, sir. 

"Q. Most of itî A. Pretts- near. 

"Q. What did you buy at Bucklin's? A. I bought Brooklyn Rapld Transit" 

Subsequently, in his examination in April, 1901, on other questions 
put by the trustée, he answered as follows : 

"Q. How much money did you lose at Bucklin's place during that perlodl 
A. 1 played with a nian named Freelield at Bucklin's. 

"Q. How much money did you lose there? A. I tbiuk, $700. I am not sure. 
î can't just renieniber. 

"Q. Did you trade tliere lu your own name? A. I don't tlilnk I did. I thlnk 
I pat In probably two trades in my own name, and then used thèse other 
names. 

"Q. That is, during Septeniber, October, and November, .1903? A. Yes. 

"Q. You think you r'ut in two trades in your own name and then used somo 
other? A. Yes; I ani not sure. 

"Q. Did you do ail the trading yourself ? A. No." 

It seems to us that this, so far from indicating any intention to fal- 
sify to the extcnt of testifying untruthfuUy that he lost STOO at Bucklin's 
or' any other definite amount, sbonld be taken alto^rether as indicating 
a lack of recollection, and certainly a lack of definite statement with 
référence to anything that occurred there. We think we might leave 
the issue with this proposition. However, the trustée in November, 
1904, a little more than a year after the transactions occurred, exam- 
ined one Freefield, who testified that ail the trading which the bankrupt 
did at Bucklin's during the time Bucklin was open involved a loss of 
only $120, which occurred through Bucklin failing the day after the 
bankrupt put up that simi as margins, and that the bankrupt did not 
trade at Bucklin's until the day before the failure. He also stated the 
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conversation which was had when the bankrupt and himself met after 
the failure, of a somewhat peculiar character, which might well impress 
on his mind the $120 transaction. On cross-examination, he said 
Bucklin was open only six weeks, that he (the witness) was there every 
day, and that the bankrupt was there probably an average of once a 
week, or six times, aUhough he was not positive with référence to this. 
Of course, whether he traded in other names than his own Freefield 
inight not know. Freefield was Bucklin's manager during the six weeks 
that the place was open. At the time he was testifying he was in the 
real estate business. 

As we hâve already said, Freefield's testimony was based on the mère 
Personal recollection of what happened in the short history çf a bucket 
shop which was open only six weeks, and marked undoubtedly by the 
usual séries of hasty and disconnected transactions which may be sup- 
posed to occur in the course of the gambling opérations which there 
took place. If this were a criminal proceeding, the court, in accordance 
with the usual rule of one witness with unsupported testimony against 
that of another, would direct the jury that each was neutralized and 
that acquittai must follow. Although this is not a criminal proceeding, 
it Strikes us that such is the resuit with the testimony of thèse two 
witnesses under the circumstances and the characteristics we bave ex- 
plained. Indeed, this is so clear to the practical légal mind that it does 
not seem necessary for us to do more than to state the facts and the 
conclusion to which they hâve brought us. 

The learned judge of the District Court evidently examined this case 
with great care, and from his standpoint, as we hâve to some extent 
explained it, he might well bave come to the conclusion that the bank- 
rupt's discharge should be refused. From our standpoint, however, 
we are of the opinion that the record does not présent proofs sufficient- 
ly weighty to satisfy a court that the creditors' spécifications are main- 
tained. We reach this conclusion without the necessity of applying 
definitely the propositions which we hâve considered with référence to 
the amount of proof required to sustain spécifications of the character 
before us. The record suggests too strongly that the bankrupt was 
onlv an incompétent and careless witness, pressed and confused by an 
examination under the circumstances we bave described, rather than a 
willful per jurer, to permit us to find that he was, in fact, the latter. 
Such a finding is, of course, essential to enable us to sustain any por- 
tion of the spécifications which charge false oaths in the course of his 
examination, even if some parts thereof should be in fact untrue. 
Moreover, as we bave shown directly with référence to the charge that 
the bankrupt had concealed property from his trustée, and, by illus- 
tration, with référence to the issues of alleged false oaths, there is not 
such a prépondérance as sustains the creditors in any view of the 
amount and weight of proofs to be furnished by them. Consequently, 
it is our opinion that, on this record, the bankrupt's discharge should 
not be refused. 

" Thé judgment of the District Court is reversed ; the case is rèmand- 
ed to that court with directions to grant the bankrupt his discharge as 
prayed for; and the appellant recovers his costs of appeal. 
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NOTE. — ^The following Is the opinion of Dodge, District Judge, on the bank- 
rupt's application for a discliarge: 

DODGB, District Judge. Tlae référée tp,:whQm tliese spécifications were re- 
ferred on July 13, 1905, lias reported.tliat tliey ai'e not sustalned. Witli liis re- 
port, and as part tliereof, is subiuitted tlie record of testimony ui)ou vvliicli 
tlie case was heard before him. The spécifications relied on before liim charge 
false oaths in relation to tlie baukruptcy proceedings, fraudulent coucealnient 
of àssets within four months of bankruptcy, and fraudulent coneealment of as- 
sets from the trustée in bankruptcy. A spécification charging failure to keep 
books, with intent to coneeal the baukrupt's flnancial condition, was not relied 
on before the référée. Adjudication was made in the case December 9, 1903, 
upon the bankrupt's own pétition. 

ïhe greater part of the évidence before the référée related to the bankrupt's 
financial transactions atter October 1, 1903, and before his baukruptcy — a 
period of a little more than. tvvo months. Thèse transactions were made the 
partlcular subject of Inquiry by the trustée, and are prlncipally relied on in 
support of his spécifications by the objecting créditer. It appears by the 
bankrupt's books, and it is not disputod, that within the period referred to he 
recelyed $22,415.55 in ail, in cash for goods sold. By his books or by other évi- 
dence in the case the disposition of $15,087.44 in ail during the same period is 
speciflcally accounted for. The receipts and payments during October, 1903, 
and those from November Ist to the filing of the pétition hâve been separately 
stated In the referee's report; They make in ail tbe total amounts above given. 
There remains $7,328.11 in ail of the casb received as above, the disposition of 
vrhich is not shown by the bankrupt's books, and so far as it is shown at ail 
Is shovcu only by the bankrupt's oral statements under examhiatlon, or by the 
évidence of witnesses called by him in support of those statements. 

The burden is on the bankrupt to accouut for his disposition of so large an 
amount as $7,328.11 received in cash by him within so short a time before his 
bankruptcy,- and forming so large a proportion of the total amount of cash 
shown to hâve gone into his hands witliin the same period. There are also eir- 
eumstauces attendlng his bankruptcy, his receipt of the total amount of cash 
referred to, and his dealings therewith, which in my opinion make It espeeially 
and peculiarly incumbent upon him to explain with a reasonable degree.of 
certainty what bas become of thls money. Thèse are as follows : 

(1) Tbe bankrupt had been in business only about two years. Beglnning 
business in November, 1901, with about $5,000 worth of assets and no liabili- 
ties, he was bankrupt early in December, 1903, his liabilities then .amounting to 
about $40,000, against assets scheduled by him at $19,000, but which proved 
to be worth only about $5,000. Until September, 1903, he was umnarried, and 
with no one dépendent upon him. The évidence does not show that he sus- 
talned losses to any great amount In the regular and legitimate course of hia 
business. 

(2) The bankrupt's cash receipts for goods sold during the period immedi- 
ately before his bankruptcy, which bas been referred to, were nearly twlce as 
much as the cash receipts for goods sold within any other period of equal 
length during the time he hod done business. The sales of goods made by him 
during thls very period were often made, according to his own testiuiony, at 
large discounts from the regular priées. 

(3) The référée bas found that "much of the uneertainty of the case is ex- 
plicable alone upon the theory that the debtor did not keep a technical or sci- 
entiflc set of books," and he bas set forth facts which show beyond question 
that the method of bookkeeping followed was throughout extremely inadéquate 
and incomplète. But although this is true, and although the objecting credltor 
bas not pressed the charge that the insufflciency of the bookkeeping was with 
intent to coneeal the bankrupt's flnancial condition, It appears that the books 
do purport to show, often In considérable détail, what became of a great 
part of the cash received during the period In question ; and this fact In my 
opinion renders a satisfactory explanatlon as to the remainder the more neces- 
8«ry to be supplled by the bankrupt himself. 

The explanation which bas been accepted by the référée as sufBcient, vlz , 
that the bankrupt borrowed money from various persons either before or dur- 
ing the period referred to, to the amount of $6,600, and repaid thèse loans out 
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of the cash received after Oetober 1, 1!X)3, Is, of course, If propèrly sustalnfed 
by évidence, a sdtisfactoi'y explanatîwn so far asit goes, and leaves tinac- 
counted for only about $700 of the cash so received. The banlimpt's books' and 
vouchers contain nofcing which tielps to prove that there were stichloans,i ex- 
cept tliat it appears by tlieiii, as the référée stàtes, that in oneor two months 
prier to Oetober Ist the baiilanipt paid ont more money than he received. ■ They 
do not show any repaymënts of borrowed money after Oetober Ist not included 
in the total expenditure of $15,087.44 after that date already Credlted to the 
banlirupt. The bankmpt bas attempted in his évidence to prove that there 
were such payments, although there are ueither book entries nor vouchers to 
prove it, and the question is whether his attempted proof Is sufficient to sus- 
tain the burden whicli rests upon him intiew of ail the circumstances above 
referre<l to. 

The record shows that the bankrupt's oxamination was begun on December 
28, 1903, and continned on January 80, March 10, and April 12, 1904. It was 
resunied on November 2, 1904, and conelnded ïlarch 2,S, 190.5. Early In that 
part of his examination. had between December, 190^, and April, 1904, Bis at- 
tention was fuliy called to the fact that he was retiuired to give an account 
of the disposition made by him of that part of the cash received after Oetober 
1, 1903, which was not accounted for by his books. If the most of this money 
was used in paying loans, as is claimed. the transactions were then so récent 
that it does not seem to me unreasonable to exjiect from him an account ot 
those loans and of their repayment. reasonably clear and definite as to the per- 
sons to whom such loans were paid, and making sonie approach to accuracy as 
regards dates and amounts. His memory shonld in my opinion, hâve been suf- 
flcient to enable him to do as much as this at tho thnp he was first examined 
upon the subject. That he had omitted to enter the transactions in his books 
ought to hâve impressed them more rather than less upon his recolieetion. He 
was at any rate bound to tiy his best to give such an account, to disclose fully 
and frankly his whole kuowledge and best recollection, and to do so without 
any attempt whatever to equivocate or eonceal. 

The évidence which he bas actually given. as shown by the record, bas 
seemed to me to fall much below what it was proper to expect from him both 
in candor and in accuracy. I am compelled to agrée with the trustee's pre- 
liminary report flled .Tune 30, 1905, in its statoineiits that tlio baukrupt showed 
himself, generally speaking, to be Tinsatisfactors- and nuroliable as a witness, 
and that his answers were often misleading and disingcnuous. Names of per- 
sons to whom loans were repaid. and the amounts paid to each. which shonld 
hâve been forthcomiug when first inquired about carly in the examination, were 
not given until the examination had reachcd its later stages, after repeated 
adjournments. Nor were the dates of the payments then testified to with any 
accuracy, and the witness avoidcd, as much as he could, eommitting himself 
to anything definite about them. As to the names and amounts flnally testified 
to as indebtedness paid after Oetober 1, viz , $1,000 to Wyner, §1,100 to Berk- 
man, .$2,000 to Samuels, $500 to Sclilanger, $000 to Rothenberg, $1,200 to Ru- 
binovitz, and $1,500 to Weil, I agrée with the trustée that the payments to 
Wyner and Weil had been included in the total of $15,087.44 for which the 
bankmpt was not being asked to account, .and they were therefore not in- 
cluded in the $7,.328.11 which needed explanation. To assist in proviug the al- 
leged payments to Schlanger, Rothenberg, and Rubinovitz, each of those per- 
sons was called as a witness. Yet their évidence, taken in connection with 
the bankrupfs, leaves the question whether lie really paid them those amounts 
after Oetober 1, 1903, subject to nmeh more doubt and uncertalnty than should 
attend the proof of facts so simple in character. Tlie payment to Rubinovitz 
of $1,200 is stated by him and by the bankmpt to hâve been the payment of 
two notes held by him, one of $700 the other of $.'00, but neitlier of them is 
willing to be more definite as to the time of payment than that it was in Oe- 
tober or November. The évidence as to the Schlanger and Rothenberg pay- 
ments seems to me still less definite and. satisfactory. If Rothenberg's évidence 
is relied qnj $600 yyas not paid to him, as the bankrupt testified, but to Rubino- 
vitz for him, as the référée lias found in his report. There was no attempt to 
get Samuels' évidence, though Samuels was in New York. The prevailipjg re- 
luctance of the bankrupt and of the witnesses called by him to commit them- 
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selves to definite statements regarding dates and aniounts is not easy to iinder^ 
stand, if the facts were really as clalmed. So strongly am I Impressed, upon 
tbe whole évidence, witU the view that the baukrupt bas not aeeounted with 
entlre honesty and to the best of his lînowledge for the $7,328.11 in question 
that I should be much inclined to hold, without any regard to his évidence 
about alleged stocli spéculations more fully considered below, that he has not 
sustalned the burden wbich is upon him so to account, and that the court is 
therefore warranted in inferriug a fraudulent concealmeut of the amount to be 
aeeounted for, or some part thereof. Simiiar inferences were drawn upou 
similar grounds in Re Meyers (D. 0.) 96 Fed. 408, Ke Finlielstein (D. 0.) 101 
Fed. 418, Re Mendelsohn (D. 0.) 102 Fed. 119. 

Much of the record is talien up with évidence regarding losses claimed b.v 
the baniîrupt to bave been sustalned through spéculation in places of the kind 
often spoken of as "bucket stiops." The bankrupt's désire appears to be that 
It should be Inferred froin his évidence that enougli was lost by him in sucli 
spéculations, after October 1, 1903, to account for whatever the court may hold 
to bave been insufflciently aeeounted for otherwise. In answer to inquiries by 
the trustée the bankrupt, though with obvious reluctance, made statements as 
to the places in which he lost money and the amount lost in each. Evidence 
was then introduced to contra dict thèse statements, and it is claimed* that 
some of them hâve been shown to be distinctly false. I think this claim is sus- 
talned as to at least one of them. The bankrupt testiiied that he lost "pretty 
near" $700 at a place called Buclîlin's, on School street, by buying stocka 
there, paying the money called for by the transaction, and flnding that the 
place had failed and was closed up when he next visited it One Freefîeld, 
manager of the place in question, who, upon the banlcrupt's own évidence, knew 
about the transaction, testified that the bankrupt did buy stocks tliere on the 
day before the place failed and closed up, that he had no transactions tliere ex- 
cept on the occasion testified to, and that the amount thereby lost bj' him was 
$120. The bankrupt's statement under oath that pretty near .15700 was lost 
by him in spéculation carried on at Bucklin's is, in my opinion, clearly sliown 
to be a false oath in relation to thèse proceedings. It was made as part of his 
attempt to sustain the burden Of accounting for the disposition of the cash in 
question, and was therefore material in the proceedings. The bankrupt testi- 
fied that he had stock transactions in a place in tlie McDonald Building, ou 
Winter street, and it is shown by évidence of tlie janitor of that building tliat 
there was no such place in the building during the time in question. Ile has 
not testified, however, to any definite amount of loss sustalned by his trans- 
actions there. The baulcrupt testified that In two places operated by the Féd- 
éral Stock & Grain Company, one on School street, the other ou the corner of 
Devonshire and Water streets, he lost $2,000 in October and November, 1903. 
It is shown that tlie Fédéral Stoclv & Grain Conipany had no oilice at the cor- 
ner of Devonshire and Water streets until after .Tanuary 8. 1904. In thèse two 
latter instances I am satisfled that the bankrupt made false statements under 
oath, but their materiality in the proceedings is not so clear as is the materl- 
ality of his testimony to a loss of nearly $700 at Bucklin's. 

The banlîrupt's évidence in gênerai regarding liis alleged losses through stociv 
.spéculation I consider even more misleading and disingenuous tlian his évi- 
dence regarding the payment of alleged loans. Otlier places were mentioued 
than those above referred to as places in wliich he lost money after October ], 
1903. He undertook during his examination, on March 10, 1904, to ascertain by 
inquiry at each what amount he did actuaily lose in each, but his examination 
wàs closed more than a year later without any attempt on his part to perforni 
this undertaking. I am unable, in view of the character of his évidence on 
this subject and of the contradictory évidence, to place any reliance uiion his 
testimony regarding sucli losses, or to give it any weight in the accounting 
whieft is due from him as to the $7,328.11. The one false oath which I flnd 
to be established would in itself prevent liis discharge, but its efCect is also to 
conflrm the view taken above of liis évidence in gênerai, and to oblige me to 
hold, notwithstanding the opposite resuit veached by the référée, from which 
I differ with reluctance, that the spedfications of objection relied oa should 
be sustalned. 

The diseharge is refused. 
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S. H. GREENE & SONS v. FREUND. 
(Circuit Court of Appeals, Second Circuit. January 30, 1007.) 

No. 72. 

1. Pbikcipal akd Agent— Commissions of Agent— Con.steuction op Contract 

OF Agency. 

Plaintiff made a contract witli défendant for an indefinite terni to act 
as its agent in procuring orders t'or tlie bleacliing, printing, and dyeing 
of cotton goods in whicli business défendant was engaged. ïlie contract 
provided that plaintifC should receive a commission, to be paid eacli month 
on ail tlie worls secured by him and completed by défendant during the 
preceding month. His manner of doing business was to interview a pro- 
spective customer, and, if favorable, to later prépare and send him a writ- 
ing, called a "priée mémo" which was in the form of a letter, setting forth 
ail the conditions of a contract, and was in effect an offer wliicli, if ac- 
cepted, became a contract, biuding the customer to send to défendant at 
least a minimum quantity of worli to be done at priées therein specifled. 
Hfld, that on plaintiff's discharge from his agency he was entitied to re- 
cover from défendant commissions, not only on the worlt previously done, 
but also on ail worlt called for by contraets so secured by him by the ac- 
ceptance of his ofCers by customers, either formally or by sending orders 
thereunder for any part of tlie work called for. 

[Ed. Note — 'For cases in point, see Cent. Dig. vol. 40, Principal and 
Agent, § 217.] 

2. Pleading— Vakiance — Amendment Aftee Verdict. 

Where a plaintiff set out in bis complaint two causes of action — one for 
damages for breach of contract on wliieh he was held not entitied to re- 
cover, and one for commissions eurned under the contract, which he was 
held entitied to recover. but erroneously ineluded a part of such commis- 
sions in his claim for damages — it was not error to permit him to amend 
after verdict to conform to the jn-oofs by transferring such item to the 
other cause of action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, §§ GOô, 
G67.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to revievi' a judg'ment of 
the Circuit Court, Southern District of New York, in favor of défend- 
ant in error, who was plaintiff below. Tlie judgment was entered 
upon the verdict of a jury for $7,612. 

See 139 Fed. 703. 

L. H. Freedman, H. C. Curtis, and JoHne, Larkin & Rathbone, for 
plaintiff in error. 

T. L. Frothingham, Hiram R. Steele, and Steele, Defriese & 
Frothingham, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The firm of Greene & Co., the prede- 
cessor of défendant, which was engaged in the business of bleaching 
and printing cottôn goods, made a contract with the plaintifif under 
which the latter agreed to act as agent of said firm, for the purpose 
of soliciting and obtaining orders for the bleaching, dyeing, and print- 
150 F.— 46 
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ing of cotton goods, and the firm agreed to pay him certain commis- 
sions iipon ail orders oblained for them. Settîenients under this agree- 
ment were to ,be made at the end of each month, and to cover ail com- 
missions faîling due dilring the month. Snbscquently the business 
of the firm Avas transferred to the défendant which assumed the firm's 
obligations thereunder. The plaintifï entered upon the discharge of 
his duties, and procured orders for the firm and for, défendant, being 
paid each rapnth the commissions calculated upoh , >vprk completed 
during that month for customers obtained by him. Tins continued 
for about five years, until on August 22, 1904, défendant terminated 
the contract, and discharged plaintifï from his employment. 

The plaiptiff contended that the contract was a continuing one, 
which the défendant had no right to terminate so long as plaintiff 
faithfuUy fulfilled the obligations which the contract imposée! upon 
hinV,' lîe sued, therefore, to recover, first, the commissions due at the 
time of his discharge on work done by the défendant for customers 
during the month of July ; and, second, damages for the breach of the 
contract by défendant. The court ruled that the contract was not a 
continuing one, that either party might terminate it at will, and that 
there could be no recovery in damages for a breach. Inasmuch as 
plaintiff bas not appealed, the correctness of this ruling is not disputed. 
The court further held that plaintifï was entitled to commissions on 
ail the work which he actually secured for défendant, whether such 
work was actually done by défendant before or after his discharge; 
that he was entitled to show that, at the time of his discharge, there 
were any printing orders pending, on account of which payment would 
be made to the défendant upon which the plaintifï was entitled to 
commissions. We do not understand that the propriety of this ruling 
is questioned : but the défendant contends that there was no évidence 
upon which the jury could bave found that the plaintiff was entitled 
to $7,612 for commissions, or any sum in excess of about $500, which 
it is conceded was the amount of the commissions falling due in July 
before discharge. Proper motions and exceptions reserved this point, 
which is the one principally relied upon on this appeal. 

The course of business was as follows : Plaintiff Avas informed by 
défendant as to what work it was prepared to do, how many yards 
it would expect to handle, how many varieties of patterns it would 
print, what lowest prices it would charge, how it would put up and 
send the goods, etc. lie then visited the différent concerns whose 
orders he hoped to get, told them what the défendant would do, what 
price it would charge (sometimes a price in excess of the minimum 
as given to him), and solicited them to become customers of the de- 
fendant for somè definite amount of goods to be printed or for some 
minimum amount with right to increase to some maximum. Having 
fdund a concern, which indicated its willingness to become a customer, 
he then prepared what is called in the testimony a "price mémo." This 
was a letter addressed to the prospective customer, upon paper with 
the letter head of plaintiff "agent for Bleachers, Dyers, Printers & 
Finishers." It gave the name of' défendant as the principal who was 
to do the work of printing, etc. It stated the quantity, which the 
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"price mémo" or order "was to covèr, in some such phrasco!og_v as 
this: "For 5,000 pcs. (say 250,000 yds.)' at least, spécial, in net over 
20 patterns, and not less than 250 pcs. in one order or pattern." It 
named the width of goods to be printed and finished, stated the varions 
priées for patterns (they varied with tlie number of colors to be printed 
with extra charges for "blotches"), and gave détails as to seconds, 
remnants, putting up, freight, terms of payment, etc. It set forth ail 
the conditions necessary to a contract for printing and finishing a 
minimum amount of goods. This "price mémo" was signed by plain- 
tiff, and sent to the expected customer and a copy was at the same 
time furnished to the défendant. When this was donc plaintiff had 
completed the work he undertook to do, but had not yet earned anything 
because he had not yet secured a contract for his principal. The situa- 
tion at this stage was as follows : The défendant, through its agent, 
had made an offer to the expected customer to do certain printing and 
finishing on certain terms ; such offer, not being limited in time, stood 
open until accepted, at least for a reasonable time. Before it was ac- 
cepted, défendant might withdraw the offer, and no contract would be 
effected; but, if the offer were accepted before such withdrawal, de- 
fendant would become bound to perform the offered contract accord- 
ing to its terms. The receipt of the "price mémo" by the expected 
customer did not-bind him to anything. It was merely the renewal 
in a formai writing of the offer which the agent had already tentative- 
ly made. If the expected customer did not choose to accept such offer, 
no contract would resuit. It was not necessary even for him to dé- 
cline. But if, before withdrawal, he did accept the offer, the customer" 
thereby entered into a contract which bound him to send in for print- 
ing (and pay for) the least number of yards specified at the least price 
named, while he had the privilège of dividing his order among différ- 
ent patterns at différent priées and of increasing the quantity. His 
acceptance might come in the shape of a written letter, formally recit- 
ing the offer, and declaring that he accepted the same with ail its terms 
and conditions; but it would be equally effective if he merely sent in 
the goods to be printed under it. And we are clearly of the opinion 
that if, without making a counter proposition as to quantity, etc., he 
sent on any goods to be printed under any particular one of thèse 
"price mémos" he thereby bound himself to send in enough other 
goods to make up the minimum quantity specified in the mémo. 

The plaintiff testified, after examination of his books and memo- 
randa, to certain orders or "price mémos" which had been placed by 
him, but which were unfilled at the time of his discharge. He gave 
a list of the concerns with whom they were placed, consisting of 15 
names. Subsequently defendant's witness, Greene, who had gênerai I 
management of its plant, and was familiar with its business, examined 
such list, and testified, as to two of the concerns mentioned in plain- 
tiff's list, that no business had been done with those concerns under j 
orders placed by the plaintiff. As to the others, he testified that "ail 
of thèse people hâve ordered work under the contracts forwarded byl 
the plaintiff." The various price mémos were put in évidence, and it 
was a mère matter of calculation to détermine what was the least quan- 
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tity at the least price which défendant was entitled to receive for print- 
ing from tliese concerns. Having accepted the offers by ordering 
under them, the customers had entered into binding contracts with the 
défendants for, at least, the minimum amount, and the plaintiff was 
entitled to commissions upon the amount of work thus secured for 
défendant by his exertions. The amounts thus calculated were suffi- 
cient to warrant a verdict for the sum found by the jury. 

As was stated before, plaintifï set out two causes of action in his 
complaint — one for commissions earned by him, the other for damages 
for breach of contract. In this second cause of action he set forth 
specifically that he had obtained orders.for défendant which had not 
been filled at the time of his discharge, the commissions on which 
would amount to at least $10,800, and asked for damages generally 
for the breach in the sum of $50,000. This item of $10,800 was not 
logically a part of the damages for breach of contract, but was a part 
of the compensation earned by the plaintifï, and coming to him under 
the terms of the contract. After the verdict, the court allowed plaintiff 
to amend his complaint to eonform to the proofs by transferring this 
item of $10,800 from the second to the first cause of action. De- 
fendant contends that this was improper, and an abuse of discrétion. 
We are of the opinion that the allowance of the amendment was en- 
tirely proper, and in furtherance of justice. Sundry exceptions to 
testimony are relied upon, but they need not be discussed, because, 
under the interprétation we bave put upon the price mémo, and subsé- 
quent action by the customer, the testimony objected to was legitimate- 
ly introduced. 

The judgment is afïirmed. 



SANFORD V. WHITE. 

(Circuit Court of Appeals, Second Circuit. January 30, 1907.) 

Ko. 85. 

1. Municipal CoEPOiiATio:JfS— Ikji7By feom Obstruction of Use or Stkeet bt 

LiOENSEE — GKOUSD OF LlABlLlTY. 

One wlio places an obstruction in a public street by spécial authority 
from the proper municipal offlcers cannot i)e held liable in trespass for an 
injury resulting to one using tlie street on the gromid that such obstruction 
was a nuisance, but only on the ground of négligence in failing to exercise 
proper care for the protection of the public. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3G, Municipal Cor- 
porations, §§ 1088, 1603.] 

2. JuD(îMENT— Setting Aside ik Equity— Misconduct of âttoeney. 

Evidence considered, and Ti.cid to sustain a decree of a court of equity 
refusing to set aside a juâgment in an action at law on the ground of the 
alleged misconduct of complainant's attorney therein, where it not only 
wholly failed to sustain the claini made of fraud or collusion on the part 
of such attorney, but tended to show that his conduct of the case was proi)- 
er and for the hest interest of his client. 

\Va\. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, §§ 83G- 
840. 895..1 , - ■ 

Appeal from the Circuit Court of thé United States for the Southern 
District of-New York. 



SANFOKD V. WHIXE. 725 

The decree of the Circuit Court for the Southern District of 
New York dismissed a bill to review and set aside a judgment enter- 
ed on the verdict of a jury in favor of défendant. The original 
opinion of the court below is reported in 132 Fed. 531. On rehearing, 
however, the court (Ray, District Judge) overruled its original hold- 
ing, as foUows: 

ÏUis action in equit.v was brouglit to set aside a jutigraent in favor of the 
défendant in an action at lavv between the sanie parties, ailegert to hâve been 
procured becaus^e of tlie fraud and collnsive eonduet of tlie plaintiff's attorney. 
On the trial I held that to maintain it the plaintifC unist bave estal)lisbed by 
évidence (1) that he had a sood cause of action in the action at law between 
tlie sarae parties ; and (2j that he must bave lost such right by the fraud and 
collnsive conduct of bis attorney, one T. In other words, the record in. this 
action must show that in the action at law plaintift! had a riglit of action 
against défendant ; and, second, that he lost siieh right by the wrong, not 
négligence or ignorance, of his attorney. 1 also held that the évidence estab- 
lished such right of action and such fraudident and collnsive conduct. 

The flnding of fraud and collusion was neccssarily based ou tlie conduct 
of the attorney vvitli référence to the case, assuming that the plaintiflf had a 
cause of action, and that the facts known to such attorney were as assumed by 
the court. In that action at law the iilaintilï alleged and was bound to show 
that the défendant was a trespasser in the public streets of the eity of Paw- 
tucket, R. I., and as such had created a nuisance thei-ein whfch caused damage 
to the plaintlff Sanford. ïlie question was litigated and subiuitted to the jury 
whether or not détendant had occupied Lonsdale avenue at a point where he 
had no right to be. The jury found for the défendant. The question was 
also litigated and submitted to the ,1ury as to whether défendant went into 
Minerai Springs avenue and created an obstruction at a point where he had 
no right to be. The .1ury found for the défendant. In that action the plain- 
tiff's attorney made a stipulation wliich was read to the .l'ury, and wliich was 
not warranted if the facts were as found by the court mistakenly as uow ap- 
pears. 

I assumed from certain statements niade on the argument of this case, and 
such assumption was based either on an error of counsel in stating the facts, 
or on an error of the <-oiirt in making his mémorandum thereof, that the 
record shows that on the evening of the accident when plaintiflf received his 
injuries the guy ropes in question were left after work had ceased in the pub- 
lic Street, it might be at a iiiace where défendant had no right to be, unlighted 
and entirely unguarded, in which case they would constitute a dangerous ob- 
struction and a nuisance, and in which case the défendant would hâve been 
a trespasser. I also held that he might hâve been a trespasser if in Jlinera) 
Springs avenue he erected the guy ropes in question along where work was 
in progress during the day, and left them unguarded and unlighted after dark 
and after work had ceased for the day with tbe street left ojien to public trav- 
el. On the suggestion that the court had based its décision herein, setting 
aside the judgment in the action at law and granting a new trial, on a state- 
ment of facts not appearing in the record, and in fact contrary to the facts 
of the case, a reargument was granted herein by consent. 

On the reargument it was conceded by the pUiintiff hère that the guy ropes 
in question (the obstruction or nuisance) were not stretched aoross or into 
Lonsdale avenue south of Minerai Si)i'ings avenue, and that tbe record in 
the trial of the action at law shows that the défendant placed a guard ovor 
the guy ropes in question as erected on Minerai Springs avenue and that 
work had not ceased for the ,day when the accident occurred. Also that the 
accident to plaintiff occurred because tbe guard or watchman jilaced over 
the guy ropes to warn travelers had (without fault of défendant shown) tein- 
porarily left his place and neglected to do his duty. Thèse being the facts of 
the case, défendant White was not a trespasser, and the plaintiff had no 
cause of action in his action at law. An action for négligence could not be 
maintained because of the statute of limitations, .llience tbe conduct of the 
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attorney could not hâve affiected the resuit. That conduct, while not in ail 
thiiigs approved even as the case stands, was not ,frauduleut or collusive 
in the légal sensé, and in any event is not shown to hâve caused harm to the 
plaintiff. The record as it stands, leaving ont the concession ' referred to, fails 
to show that plaintiff had a cause of action in trespass, and hënce the conduct 
of the attorney is not shown to hâve caused the loss of any right of action 
alleged in the complaint. 

There niust be a decree for tlie défendant dismissing the complaint, but under 
ail the clreumstanees without costs to either party. 

Albert Bach, for appellaiit. 

, Thos. L. Hughes, William M. Parke, and Sheehan & Collin, for 
appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The assignments of error challenge 
the action of the court below in determining that the conduct of plain- 
tiff's attorney in the action at law was not fraudulent or collusive 
in a légal sensé, and did not damage plaintiff. 

The material facts may be summarized as follows: The défendant, 
as contracter, was engaged on December 3, 1891, in constructing an 
electric railway in the city of Pawtucket, R. L, on Lonsdale and 
Minerai Spring avenues, and at their intersection, under a gênerai 
authority from the city. In the course of the work défendant stretched 
a guy rope from the center of Minerai Spring avenue to a point on 
Eonsdale avenue in such a way as to obstruct travel, and had placed 
a watchman there to warn travelers of the présence of the rope. On 
the evening of said day, and after dark, and while the watchman 
was absent, complainant, driving along Lonsdale avenue, ran into 
said rope, and claims to hâve been seriously injured. He originally 
brought an action against the city of Pawtucket, but the court held that 
the city was not liable because it had not had proper notice of the 
existence of said obstruction. He then brOught an action against the 
Pawtucket Street Railroad Company, but was defeated, on the ground 
that under its contract with this défendant he became an independent 
contracter to construct said trolley line. Thereafter this complainant 
retained Alexander Thain, a member of the bar of the state of New 
York, to bring an action in New York against the défendant, and 
said action was brought in October, 1897; the complaint alleging, 
inter alia, that défendant created said obstruction wrongfully, and 
without law fui or any authority. Défendant set up as a défense 
the three-year statute of limitations, on the ground that the action 
was founded on the négligence of défendant. Counsel for plaintiff 
demurred to said défense, and the court sustained the demurrer, with- 
out préjudice to the right of the défendant, "from again pleading 
or insisting upon the said statute of limitations, should the plaintiff 
hereafter claim at any time that the injuries of which he complains 
were the resuit of the négligence of the défendant." Threafter the 
cause came on and was tried to the jury, under the claim that défendant 
was a trespasser by reason of having so stretched his rope beyond the 
point where he was authorized to obstruct the street that he had 
created a nuisance. A verdict was rendered, and judgment was en- 
tered thereon, for défendant. 
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Complaînant contends that said verdict and judgment were the direct 
resuit of the frauduient and collusive conduct of his said attorney, 
Thain, in the following particulars, namely : 

"First. Refusihg to co-opérate with complainant's attorney in Rliode Island. 
Second. Refusing to introduce in tlie trial at law vital, material, and indis- 
pensable évidence to sustain complainant's cause of action, vvbicU évidence was 
ready and at hand for said ïhain to introduce. TLird. Entering into a stip- 
ulation with defeudant's counsel, by wbich proof neeessary to défendant to 
maintain his défense was waived, and making admissions fatal to complain- 
ant's right of reeovery. Fourth. Discrediting before the iudge and jury at 
the trialot said action at law of complainant's most important witness by 
putting a false construction on said witness' testimony, and by failing t() 
explain, or ask said witness to expia in, away an apparent, but not an aetual. 
contradiction between his testimony given at the trial of said action at law, and 
the testimony of said witness at the trial of the action against the clty of Paw- 
tucket. Fifth. Failing to sum up before the .lury at the trial of said action 
at law, and tbus to remove from the minds of the jury, the bad effect of any 
apparent contradiction in the testimony of complainant's chief witness. Sixtb. 
Failing to move for a new trial either at the close of the trial of said action 
at law, or at any tinie subséquent thereto. although agreeing with the com 
plainant so to do. and allowing the timc within which a motion for a new trial 
could properly lie made to expire, and proventing Ijy false statements to the 
complainant's attorney in fact, tlie (Muiiloynieut of other attorneys to make a 
motion for a new ti'ial within the time allowed." 

As to the first point : It appears that ther.e was never any under- 
standing or agreeinent with Thain that Jackson was to be associated 
as counsel in the trial of the cause, and that Thain told C. P. San- 
ford. the plaintiff's son, who had charge of the case, that he could 
get along without Jackson, and that plaintiff's son askcd him to write 
Jackson to that effect. It further appears that said Thain was a 
practising lawyer of 35 years' exjjerience, and no reason is suggested 
why he was not compétent to conduct such an ordinafy personal 
injury case. 

As to the second point: The witness not introduced was one Good- 
win. But there is nothing except an affidavit to show what Goodwin 
would hâve testified to, and, even if Goodwin had testified to the 
facts as stated therein, it does not appear that such testimony would 
hâve tended to establish any fact not otherwise suffîciently proved in 
the action at law. At most, it would only hâve shown that at several 
times during the afternoon of the accident, and at the time of the 
accident, no one was présent to give warning to passengers of the 
présence of the rope. That the défendant had placed a man there 
to give such warning, and that he was not présent at the time of the 
accident, appears to hâve been proved by other évidence. The court, 
in its second opinion, finds as follows : 

"On the reargument it was couceded by the plaintifï hère that the guy ropes 
in question (the obstruction or nuisance) were not stretched across or into 
Lonsdale ax'tjnue south of Minerai Springs avenue, and that the record in the 
trial of the action at law shows that the défendant placed a guard over the 
guy ropes in question as erected on INIineral Spriugs avenue, and that work 
had not ceased for the day when the accident occurred; also, that the accL- 
detit to plaintifif occurred because the guard or watchman placed over the guy 
ropes to warn travelers had (without fault of défendant shown) temporarily 
left his place and neglected to do his duty." 
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The claim that no such concessions were made will be considérée! 
later. 

As to the fourth point: This contention is directly disproved by the 
testimony of the witness Charles P. Sanford, and further by the fact 
shown by the record that said Sanford was in court when the state- 
ment of counsel now objected to was made, and did not dissent. In 
the view which we take of this case, any attempt to reconcile the testi- 
mony would hâve been fatal to plaintifif's action of trespass. 

As to the fifth point : It would appear from the record that the fail- 
ure of counsel for plaintifif to sum up to the jury was a wise and pru- 
dent course. The défendant introduced no witnesses, and each side 
agreed to go to the jury on the charge of the court. By this means 
the claim of the liability of défendant, on the theory that the accident 
happened beyond the limits of Minerai Spring avenue, was sent to the 
jury without any comment on the part of défendant on the claimed 
contradiction in the testimony of Charles P. Sanford as to the place of 
the accident. 

The foregoing considérations dispose of the sixth point. 

The contention upon the third point, the one chiefly pressed upon our 
attention on the argument of this appeal, relates to the stipulation en- 
tered into by the parties, which was as follows : 

"Wliorens, the plaintitï in tlie above entitled action complains of an injury 
wbieh lie received on the 3r<î day of December, 1891, on Lonsdale and Jlineral 
Spring Avenue, in the town of Pawtucliet, Rliode Island, by reason of a cer- 
tain guy rope, tower and other appliances 'being placed in said avenue ; and 
whereas, the parties hereto désire to facilitate the proof that such guy rope, 
tower and other appliances were in every particular proper and nocessary for 
the overbead trolley construction work to be perfôrmed at that place and 
that tbey were used in the proper manner ; therefore, it is hereby stipulated 
by and between the parties to the above entitled action: (1) That said tower, 
guy rope and other appliances were the same as were generally in use on the 
3rd day of December, 1891, for that kind of work. (2) That the method in 
which the work was perfornied was the usiial and customary way of doing that 
kind of worlv. (3) That there were no other methods or appliances for doing 
that kind of work in use ou the 3rd day of December, 1891. (4) That the said 
guy rope was maintained in position across said avenue no longer than was 
necessnry in the érection of the pôles and wires of said railroad, (5) That this 
stipulation may be read in as évidence on the trial of the above entitled ac- 
tion as full proof of the matter set forth in paragraphs numhers 1, 2, 3, and 4 
as above." 

It is strenuously contended that by this stipulation every issue was 
narrowed to the single question as to whether the accident occurred 
within or beyond the limits of Minerai Spring avenue. And complain- 
ant contends that, otherwise, he might hâve obtained a verdict for a 
trespass, irrespective of the question as to the location of the obstruc- 
tion, because it was a nuisance wherever placed. We are of the opinion 
that this contention is not supported by the authorities. 

As both counsel cite Babbage v. Povvers, 130 N. Y. 281, 29 N. E. 
132, 14 L. R. A. 398, as containing a correct statement of the rule of 
law in such cases, a single quotation therefrom will be sufficient to dis- 
pose of this contention. There the court says as follows : 

"The law holds those who impair the safety of a public street to a strict 
liability. Thus, in Congreve v. Smith, 18 N. Y. 79, it was said that 'persons 
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who, wîthout spécial authority, make or continue a covered excavation in a 
public Street or higliway for a private puvpose, should be respousible for ail 
injuries to individuais resulting from tlie street or higliway being tliereby less 
safe for its appropriate use. * * * The gênerai doctrine is that the pub- 
lic are entitled to the street or highway in the condition in which tliey placed 
it, and whoever, without spécial authority, materially obstructs it, or renders 
its use hazardous by doing anything upon, above or below the surface, is 
guilty of a nuisance. * * * jsV) question of négligence can arise ; the act 
being -wrongful.' * • * Assuniing, however, the rule to be as stated in the 
CoDgreve Cases, supra, when the excavation is made without authority (CHf- 
ford V. Dam, 81 N. Y. 52, 5G), it is clear that, when It is made witli the con- 
sent of the proper municipal offlcers. the rule of liability relaxes its severity 
and rests upon the ordinary principles governing actions of négligence. The 
person receiving the license is heUl to impliedly agrée to perform the act per- 
niitted with due care for the safety of the public, and is made liable for any 
violation of duty in this regard. Village of Port .larvis v. First National 
Banli;, 96 N. Y. 550, .5.50; Clifford v. Dam, 81. N. Y. 52: DicUinson v. Mayor. 
etc., 92 N. Y. 584, .587 ; Village of Seneca Falls v. Zalinsld, 8 Ilun (N. Y.) .571. 
574 : Newton v. Eliis. 85 Eng, 0. L. 123. When conditions, wliether express or 
implied, are annexed to the license, subMtantial complinnce tberewith is es- 
sential to the protection of the licensee. but consent and comijliance relleve 
the owner from the imputation of trespassing in doing tlie act conseuted to, 
and place him in the iiosition of one liahi(> for négligence only. Wolf v. 
Kilpatrick, 101 N. Y. UfJ, 4 K. E. ISS. 54 Am. Kep. 072: Nolan v. King, 97 N. 
Y. .565, 49 Am. Rep. .561 ; EHiot on Roads & Streets, p. 541." 

See, also, Tinker v. New York, Ontario & Western Railwav Ce, 
157 N. Y. 313,^ 319, 51 N. E. 103]. 

It was admitted in the action at law that "the constrtiction of this 
car line had been authorized by the proper authorities, but the manner 
and means of doing; the work were net specified," 

The cases reUed on bv complainant neither sustain his contention 
nor conflict with the well-settled distinction at common law between 
trespass, where the injury results directlv from an ttnlawful or wrong- 
ful act, or from an act donc for a lawful purpose, but in an unlawful 
manner, and case where the injnry resnlts indirectlv from nes:li,e;ence 
in connection with the doins: of a lawful or unlawful act. Chitty on 
Pleadings, 142. Thus, in Sullivan v. Dunham, 161 N. Y. 290, 55 N. 
E. 923,_ 47 L. R. A. 715. 7f) .^m. St. Rep. 274. chieily relied on by 
complainant, the plaintiff's intestate, vvhile traveling on the highway, 
was struck and killed by a blow from a pièce of wood impelled by a 
blast on defendant's land. It did not appear that défendant had any 
permit to interfère with the use of the highway, and the action of de- 
fendant "was a direct invasion of the rights of the person injured." 
Hère, while the défendant was engaged in doing a lawful act, under 
gênerai authority from the citv of Pawtucket, the plaintiff was in- 
jured, not because the obstruction was unlawful, but because the de- 
fendant, through its servant, was négligent in failing to give notice 
of the obstruction. Therefore, if the record showed that the work had 
not ceased at the time of the accident, and measures had been taken 
to guard said obstruction, and if the rope was stretched, as the court 
below finds was conceded on the reargument, the complainant had no 
cause of action in trespa^.s. 

The complainant now dénies that he made said concessions. The 
record fails to show any direct statement that such concessions were 
made on the rehcaring. But it appears from complainant's brief that 
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be does not ndw claim tliat' the accident liappened south ôf Minerai 
Spring avenue, and that he claims that "said record in equity contaîns 
the entire minutes of the trial at law," and that the record, shows that 
at said trial the defendant's couiisel, undcr a stipulation that cithcr 
part}' might read any of the testimony given in the plaintifif's action 
against the city of Pawtucket, reâd the testimony for défendant, of onc 
George P'. ]\Ionroe on said former trial as to the précautions taken 
by défendant to waru passengcrs. This testimony is not found in the 
record, but appears to be printed in full in defendant's brief. That 
testimony on this point was given appears from defendant's motion 
"to strike out ail the testimony offered on the part of the plaintifF as 
to the neglect or action of any boy or person that was placed to warn 
people who were trespassing." We niust assume, therefore, that tes- 
timony as to the précautions taken was read, and that there was évi- 
dence to support the finding of the court below in this regard. 

We hâve thus fullv rcviewed ail the assignments of error, in view 
of the peculiar hardships to which tliis eomplainant appears to hâve 
been subjected, assuming the facts to be as claimed by him. But upon 
a carefui study of the entire record we are constrained to the belief 
that Thain, counsel for pkiiutiff, by taking the steps herein complained 
of, exercised a wise jtulgment in protecting the interests of his chent, 
It woukl seem. from Judge Wheeler's remarks at the close of the trial, 
that Thain avoided a direction of a verdict for défendant solely by en- 
tering into said stipulation, and that he, by getting the case to the jury 
on Judge Wheeler's charge, prevented adverse comment on the claimed 
contradictions in the testimony of plaintiff's son, while he put plain- 
tifï's whok> case in the strongest possible shape by the statement of his 
claim at the close of the case in the following language : 

"riaintiirs coiiiisp) daims that tbe accident occui'red at a poUit where tUe 
(lofeuclant bad no lislit to be at ail, and, as a resuit of the 'nuisance,' négli- 
gence, or no negligc'iK-e, the plaintiff was injured." 

And we are of the opinion, for the reasons stated above, that in no 
event could said stipulation bave been harmful to the eomplainant, be- 
cause it could not hâve injuriously affected his only remaining cause 
of action in trespass, necessarily based on the claim that by placing the 
obstruction outside of the authorized line of work défendant created a 
nuisance. But, even if eomplainant might hâve recovered in an action 
for said trespass, regardless of the place where the rope was stretched, 
and if the stipulation might, therefore, hâve been injurious to the eom- 
plainant, yet the proof utterly fails to support the claim of fraud or 
collusion. It may be assumed that the question involved was a doubt- 
fulone. Counsel in the former cases had proceeded on the theory that 
the cause of action was one founded on négligence, and evidently 
courisel in this case feared, as he had good reason to do, that the court 
might take the same view, and therefore withdraw the case from the 
jury,' and that upon writ of error the appellate court would take the 
same view we hâve hcre taken, that the plaintiiï had no cause of ac- 
tion in. trespass unlèss the accident occurred beyond the limits within 
which the obstruction was authorized. In thèse circumstances it cannot 
be said that the mistakeof counsel, if it were a mistake, was anything 
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except an error of judgment, founded, it may well be, upon the hope 
•that, if he could get to the jury, he might secure a favorable verdict 
upon facts which would appeal strongly to their sympathies. 

Under thèse conditions, and,, furtiier, in the absence of proof of any 
other facts or circumstances tending- to show any corrupt agreement 
made, or any profit derived by counsel as a resuit of such alleged col- 
lusion or fraud,or any reason for such violation by the altorney of his re- 
lations to his client and as an officer of the court, the court below would 
not hâve been justified in setting aside the judgment in the action at 
law. We are therefore of the opinion that, in any view of the case, the 
judgment of the court below was right. 

The decree is affirmed, with costs. 



O'DRLL V. BOYDEN. 
(Circuit Court of Appeals, Sixth Circuit. Noveml)er 27, 190C.) 

No. 1,548. 

1. Bankbuptct — Mode of Ekvievv — Intebi.ocutoby Order Gua.ntinq Injunc- 

TION- 

An interlocutory order grantiug an injunctiou, made by a District Court 
as a court of bauljruptcy, is revlewable by appeal by tlie Circuit Court of 
Appeals under section 7 of the Circuit Court of AppealK aet (Act March 3, 
1891, c. 517, 20 Stat. 828 [U. S. Coiup. St. 1901, p. r.50|), notwitii.standing the 
jurisdiction of the District Court to grant such injunctiou is involved, 
where the nature of the cause or procoeding is sucli tliat the final decree 
therein would be revlewable by appeal under the provisions of such act, 
but is not so appealablé where such final decree or order would be one in a 
"proceeding in bankruptcy" reviewable only on a pétition to i-evise in niat- 
ter of law under Bankr. Act July 1, 1808, c. 541, § 24b, ao Stat. 553 LU. S. 
Comp. St. 1901, p. 3432]. 

[Ed. Note.^Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — Pbopbbty Passinq to Trustée — Membeksuip in Stock Exchange. 

A membership in the New York Stock Exehange, which is personal to 
the holder, is evidenced by no certiflcate, and ean only be transferred un- 
der the rules of the Exchange and by consent of Its committee on admis- 
sions, but which bas a pecuniary value, constitutes property, to which au 
équitable right may be given by an assignment, but which cauuot be in 
fact transferred except by the substitution of a ncw member in accord- 
ance with the rules of the Exchange, and on tlie bankruptcy of the mem- 
ber then holding the same it passes into the possession of his trustée Ka 
assets of his estate notwithstanding any previous assiginnent, although It 
may be subject to the equities of the assignée, and its transfer and conver- 
sion into money ean then only be effected pursuant to orders of the bank- 
ruptcy court. Being thus property of the estate in the custody of the 
court, a proceeding between the tnistee and a prior assignée to détermine 
the right to It or its proceeds Is within the exclusive jurisdiction of such 
court, and is a "proceeding in bankruptcy" within the meaning of Bankr. 
Aet July 1, 1898, c. .541, 5 24b. 30 Stat. rm [U. S. Comp. St. 1901, p. .34321, 
and any order made therein is reviewabie only on a pétition to revise un- 
der said section, and not l)y appeal. 

[Ed. Note. — Membership in stock exchange as an assot In bankruptcy, 
see note to Fisher v. Cushmau, 43 C. C. A. 389.1 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio, 
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Lawrence Maxwell, Jr., aiid Thomas F. Shay, ïor appellant. 
J. W. Peck, Benj. L. Heidingsfeld, Otis H. Fisk, and Louis Kramer, 
for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Tudge. This is an appeal under section 7 of the 
Court of Appeals act (Act March 3, 1891, c. 517, 26 Stat. 828 [U. S. 
Comp. St. 1901, p. 550]), from an interlocutory decree of the District 
Court, exercising jurisdiction as a bankrupt court, awarding an in- 
junction. There is a motion to dismiss the appeal on the ground that 
the decree is not final, and therefore not appealable. But an appeal 
is allowed under section 7 of the Court of Appeals act from an inter- 
locutory decree awarding an injunction, and the appeal prayed is 
expressly limited to the decree of January 29, 1906, awarding an in- 
terlocutory injunction, and is not taken from a final decree, nor sought 
to be sustained except as an appeal under section 7 of the Court of 
Appeals act. Neither is it ground for denying an appeal under sec- 
tion 7 that the right of the court below to issue the injunction com- 
plained of involves the jurisdiction of that court. If this court would 
hâve jurisdiction of an appeal taken from a final decree in the cause, 
it may entertain jurisdiction of an appeal frùm a decree granting an 
interlocutory injunction, although the jurisdiction bî the court may be 
involved. Lake Nat. Bank v. Wolfeborough Sav. Bank, 78 Fed. 517, 
M G. C. A. 195; McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118, 
35 L. Ed. 893 ; United States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 
39 L. Ed. 87. It is, however, essential that we shall inquire into the 
jurisdiction of the court below; for, if the injunction was allowed in 
a cause of a character subject only to review in matters of law under 
the supervisorv powers of this court under section 24b of the bank- 
rupt act of Juiy 1, 1898 (30 Stat. 553, c. 541 [U. S. Comp. Ct. 1901. 
p. 3432]), no appeal will lie to this court under the seventh section of 
the Court of Appeals act. In such case the interlocutory order allow- 
ing the injunction would not be one pronounced "in a cause in which 
an appeal from a final decree may be taken under the provisions of 
this act to the Circuit Court of Appeals," and appellant's only remedy 
would be a pétition for review seasonably filed in this court under sec- 
tion 24b. The distinction between the two remédies bas been made in 
the act "the provisions for appeal and for pétition of review being 
mutually exclusive." In re Mueller, 135 Eed. 711, 68 C. C. A. 349 ; 
In re McMahon (decided bv this court October 2, 1906), 147 Fed. 
684; Hewit v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 
48 L. Ed. 986; First National Bank of Chicago v. Chicago Title 
& Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. ]051. 

The facts upon which the jurisdiction of the District Court depended 
are substantially thèse: On July Ist, the copartnership, doing business 
as "Holzman & Co.," and the individuals composing it, Ross Holzman, 
Alfred Holzman, and Charles Heni-otin, were declared bankrupts. 
Charles Henrotin, one of the bankrupts, was and had been a member 
of the New York Stock Exchang-e since January 14, 1886. The mem- 
bership is not evidenced by any certificate, and is personal in its 
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character. It may, nevertheless, be transferred under the conditions 
prescribed by the by-laws and rules of the exchange. Article 15, § 1, 
prescribes that: 

"A transfer of membersliip may be made upon submission of the name of 
the candidate to the committee on admissions, and the approval of the trans- 
fer by two-thirds of the entire committee. Notice of the proposed transfer 
shall be posted on the bulletin in the exchange for at least ten days prior to 
the transfer." 

The proceeds of any seat transfer must be disposed of as prescribed 
by other sections of article 15 — (1) to payments of fines, dues, and as- 
sessments ; (2) to payment of créditer members of the exchange arising 
from contracts subject to the rules of the exchange ; (3) the surplus 
of the proceeds of the transfer to the person whose membership is 
transferred, or his légal représentatives, upon the exécution by him of 
a release satisfactory to the committee on admissions. 

December 37, 1902, Henrotin transferred this membership to a firm 
of which he was a member, styled "Feder, Holzman & Co." One- 
quarter interest he sold to his partners outright, and received for the 
same $20,000. The remainder he put into the firm as his contribution 
to the capital. March 2, 1905, Feder, Holzman & Co. dissolved, and 
a firm composed of Henrotin and the tvvo Holzmans was organized. 
This is the bankrupt firm. This firm took over from the old firm this 
Stock Exchange seat as an asset of that firm. May 5, 1905, two of the 
members of this firm united in an assignment of this and other seats 
to the appellant O'Dell, in words and figures as follows : 

"Cincinnati, May 5th, 1904. 

"W. J. O'Dell, Esq., City. — ^Dear Sir : For value received I and \ve hereby 
transfer to you ail interest and privilèges in the following seats and member- 
ships : 

"New York Cotton Exchange, July 10, 1902, Ross Holzman. 

"Cincinnati Stock Exchange. 

"Chicago Board of ïrade, February 27, 190.^, Charles Henrotin. 

"New York Stock Exchange, Januarj' 14. 188G, Charles Henrotin. 

"Chicago Stock Exchange. Resp'y , Clias. Henrotin. 

"Itoss Holzman. 

"Witness: Ross Holzman. 

"Witness : Chas. Henrotin." 

The évidence tends to show and the claim of O'Dell is that this 
assignment was intended to secure $77,000, of which $58,000 was a 
debt contracted at the time for money loaned. Within a few days the 
firm of Holzman & Co., and the individual members of the firm, peti- 
tioned to be declared bankrupts, and in due course were so declared. 
Among the scheduled assets were the several memberships in Exchan- 
ges mentioned in the O'Dell assignment or the interest of the bankrupts 
therein. We are hère concerned only with this membership in the New 
York Stock Exchange. On August following the trustée gave notice 
to the Exchange of his claim to the membership as an asset of the 
bankrupt firm. On October 6th the bankrupt court directed the trustée 
to take ail necessary steps to sell this membership in accordance with 
the rules of the Exchange and subject to the approval of the court. 
The court also directed Henrotin to sign ail assignments, transfers, and 
consents necessary to dispose of the seat under the rules of the Ex- 
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change. Through the Exchange a sale was made by the trustée of .this 
seat to one Rothschild for $85,000, and Henrotin signed »the neces- 
sary consents, releases, and transfers and the Exchange consented to 
the transfer to Rothschild. The proceeds of the sale were paid info 
the hands of the committee on admissions, and they were engaged in 
determining the debts chargeable against the proceeds under the Ex- 
change rules preparatory to paying over the surplus to Boyden as trus- 
tée in bankruptcy. At this stage of the proceedings the trustée learned 
of the assignment to G'Dell and that he had given notice of his claim 
to the Exchange, though such notice was not given until after sale 
of the seat as before stated. 

On December 9th the trustée filed this pétition, in which he set out 
the facts substantially as we hâve aiready stated them, and asserted that 
this membership or seat was an asset which had passed to him as trustée, 
and was within his custody, control, and possession as the bankrupt's 
trustée; that he had just learned that the appellant, William J. O'Dell, 
claimed same under some form of assignment and had lately notified 
the Exchange of his claim to hold same as collatéral security for a 
pretended loan to Holzman & Co. He averréd that O'Dell by his claim 
and notice to the New York Stock Exchange was hindering and inter- 
fering with the steps he was taking under the order of the court to sell 
the same under the rules of the Exchange and to receive the surplus 
after satisfaction of prior claims of members of the Exchange had been 
satisfàed. The prayer is that the court would make said O'Dell a party 
to the bankruptcy proceedings for the purppse of determining his claim 
and right under said assignment of May 5, 1905 ; that he be enjoined 
from instituting any suit against the New York, Exchange, or thepeti- 
tioner, or the bankrupts, in reSpect of said membership or its proceeds ; 
and that he be required to corne in and assert any right, interest, or lien 
he may hâve in the bankrupt court. Upon the day before the filing of 
this pétition O'Dell filed a bill in the Superior Court of New York 
against the bankrupts, Boyden as bankrupt trustée, and the New York 
Stock Exchange, in which, after setting out his claim and the sale of 
the membership, he souglit to hâve the surplus of the sale, after paying 
the claims first payable tuider the association rules, paid to him. À 
temporary injunction was awarded, enjoining the New York Stock Ex- 
change from paying the surplus proceeds out until further orders of 
the court. The filing of this bill was imknown to Boyden when he filed 
this pétition. The bankrupts, as well as Boyden, were not résidents of 
New York, and hâve not yet been served nor appe^red. O'Dell ap- 
peared in the bankrupt cottrt for the purpose of denvingthe jurisdiction 
of the court, and, to this end he denied the possession of this meniber- 
.ship or the proceeds thereof by the bankrupt court or its trustée, and 
insisted that he was an adverse claimant in good -faith, and that he was 
a citizen of 0,hio,. of which state the bankrupts were also citizens. 

Upon a heariijg the court held that this membership was an asset 
which passed to Bpyden as trustée, and that as a species of property it 
came into the possession of Boyden as trustée, ancj, had been reduced 
to money under ^the direction of the court and that the court had juris- 
diction to deternifuç. any and ail adverse claims to, or liens upon, the 
property, as an asset in custodia legis. O'Dell was, enjojned from in- 
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sfituting or carrying on any suit in respect t'o his daim in any other 
court and required to dismiss his suits pending in the courts of New- 
York restraining the Stock Exchange from paying over proceeds of 
sale of said seat or mcmbership to Henrotin's trustée. The court did 
not détermine the vaiïdity or extent of O'Dell's Hen, but reserved the 
mérits of his claim for a furdier hearing. From the decree awarding an 
interlocutory injunction O'Deil has prayed an appeal under section 7 of 
the Court of Appeals aCt of 1891. 

That O'Deil is an adverse claimant, in good faith, of an équitable 
Uen upon Henrotin's "membership" in the New York Stock Exchange, 
or its proceeds now held by the exchange, must be conceded. That his 
claim co'uld not be the subject of a suit in a United -States court, be- 
tween himself aiad Henrotin or the bankrupt firm of which he was a 
member, if bankruptcy proceedings had not been instituted, must also 
be conceded. Neither does the mère fact that bankruptcy proceedings 
are pending entitle the court below to entertain a controversy between 
the trustée and O'Deil without he shall consent. This he does not do, 
and there exists no ground for entertaining jurisdiction to adjudicate 
his claim or lien unless we shall agrée with the court below in holding 
that the "membership" or "seat" was an asset which passed to the 
trustée and was in custodia legis when the pétition was filed. But we 
cannot regard the fact that the seat had been sold and the proceeds were 
in the hands of the New York Stock Exchange when this pétition was 
filed as depriving the bankrupt court of any cnstody or possession which 
it had before such sale. The court below, in asserting a claim to the 
possession of his property as an asset in the hands of its trustée, had 
directed the trustée to take the steps necessary to bring about a sale 
according to the conditions imposed by the Exchange, and had directed 
Henrotin to sign ail releases, transfers, and consents necessary under the 
rules of the exchange to consummate a sale and transfer. Thèse orders 
had been complied with, and the proceeds of the sale were in the hands 
of the Exchange for the purpose of discharging debts to members upon 
contracts under rules of the Exchange, and then to pay the surplus over 
to Boyden as trustée. If this peculiar kind of property passed to the 
trustée upon his appointment and was in his control and possession 
so far as such property is capable of being possessed, the bankrupt court 
did not lose possession by the steps taken under its direction to bring it 
to sale. , 

Did the bankrupt court hâve such custody of the "membership" or 
"Seat" as to give it jurisdiction to bring in adverse claimants and ad- 
judicate their rights? The New York Stock Exchange is an unin- 
corporated association having a limited membership. No formai certifi- 
cate of membership is issued, and, aside from repute, Henrotin's onh- 
évidence of membership consists in a letter notifying him of his élection 
and asking him to sign the constitution and by-laws. This letter is the 
document referred to as the "certiticate" assigned to O'Deil. , Though 
the rnembership is personal, it is tx:ànsferable. subject to the conditions 
imposed by the articles of the association àlready referred to. But the 
transfer is hotmadè except by the acceptance of a candidate for mem- 
bership who is elected iilthe rgorn and'stead of the retiring niembter. 
WHert a "transfer" of m'em&rship is made according to the ternis which 



730 150 FEDERAL KEPOETBR. 

clog such transfers, the transférée becomes a member and th'e trans- 
ferror ceases to be one. It follows, therefore, that the mère exécution 
of a paper preparatory to transferring or assigning a membership 
Works no change in membership whatever. Thus in 1892, this same 
membership which was personal to Henrotin was transferred or assign- 
ed to a partnership of which he was a member. That did not deprive 
Henrotin of his "seat" or "membership." He continned to be a mem- 
ber and to exercise ail of the privilèges of a member. In May, 1905, 
he again joined one of his partners in transferring or assigning this 
same membership to the appellant, O'Dell. Nevertheless, he continued 
to be and act as a member, and O'Dell did not thereby become a mem- 
ber. What was, then, the efifect of thèse transfers or assignments made 
of this "seat," fîrst to Holzman & Co. and then to O'Dell? Though 
possessing none of the qualities of a negotiable or even a nonnegotiable 
instrument, this membership has a pecuniary market value and con- 
stitutes a property right, which, under the settled principles of the law, 
is capable of passing by will or inheritance. In re Hellman, 174 N. Y. 
254, 66 N. E. 809, 95 Am. St. Rep. 582. Though its sale and transfer 
are clogged with onerous conditions and the property one of a narrow 
character, thèse conditions and characteristics go only to the réduction 
of the pecuniary market value, and do not deprive it of its character as 
property. Powell v. Waldron, 89 N. Y. 328, 42 Am. Rep. 301. As a 
valuable property right, incorporeal in character, it may be reached and 
subjected as property by a creditor through the flexible remédies of 
equity. A court of chancery through a decree in personam may compel 
the co-operation of the member in steps necessary to consummate a 
sale and transfer under the rules of the association. See Massie v. 
Watts, 6 Cranch, 148-157, 3 L. Ed. 181, as to the gênerai powers of a 
court of equity through jurisdiction over the person, Ager v. Murray, 
105 U. S. 126-131, 26 E. Ed. 942, where a patent right was subjected, 
and In re Emrich (D. C.) 101 Fed. 231. Such a seat constitutes a prop- 
erty right which is not only descendible, taxable and assignable, but 
is one which passes to the trustée of a bankrupt member, and the bank- 
rupt court may compel the bankrupt to sign ail transfers or consents 
essential to bring about its sale under the rules of the exchange. In re 
Ketchum (D. C.) 1 Fed. 840 ; In re Werder (C. C.) 15 Fed. 789 ; Hyde 
v. Woods, 94 U. S. 523, 24 L. Ed. 264 ; Sparhawk v. Yerkes, 142 U. 
S. 1, 12 Sup. Ct. 104, 35 L. Ed. 915 ; Page v. Edmimds. 187 U. S. 596, 
33 Sup. Ct. 200, 47 L. Ed. 318. That an assignée or transférée in 
pledge or otherwise, would obtain such an équitable right as would 
enable him through the aid of equity to bring about its transfer through 
the co-operation of the member, cannot be doubted. If a creditor, hav- 
ing no équitable lien by contract, might obtain one by aid of equity, 
there is no reason whv an assignée or transférée might not also. Powell 
V. Waldron, 89 N. Y. 328, 42 Am. Rep. 301 ; Nashua Savings Bank v. 
Abbott (Mass.) 63 N. E. 1058. Also see Fish v. Fiske, 154 Mass. 
302, 28 N. E. 278, and Platt v. Jones, 96 N. Y. 24-29. Whether the 
assignments, first to Holzman & Co. and then to O'Dell and then, 
by opération of bankruptcy, to Boyden, take efifect as équitable assign- 
ments of the surplus proceeds of a sale ultimately to be brought about 
under the rules of the Exchange and through the co-operation of the 
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assigner in tlie order of their making, or whether the assignée who first 
gave notice of the assignment to tiie Stock Exchange would be pre- 
ferred over prior assignments upon the principles relating to the as- 
signment of ordinary choses in action (see Dearle v. Hall, 3 Russ. R. 
1, Loveridge v. Cooper, 3 Russ. R. 30, Poster v. Cockrell, 9 Bligh R. 
333, 375, 376 and Clodfelter v. Cox, 1 Sneed (Tenn.) 330, 60 Am. 
Dec. 157), we need not consider. Clogged with the liens of the partner- 
ship debts of Holzman & Co., unless the transfer by two members of 
that firm was effectuai to dispose of the équitable interest of lien of the 
partnership, about which we say nothing, incumbered by the claims of 
O'Dell, for whose security another and later transfer was made, so far 
as his claim may be valid and his security effectuai, the "membership" 
— ^the "seat" — was never transferred or assigned in such a way that 
Henrotin ceased to be a member until the sale and transfer efïectuated 
under the direction of the bankrupt court through the processes pre- 
scribed by thé association and subject to the conditions which it had 
imposed. The transfer and assignment preceding bankruptcy may bave 
tastened liens upon the pecuniary results of a valid sale and transfer 
which may be efïectually enforced in the bankrupt court, but subject 
to such équitable liens as may resuit from such prior transfers or 
assignments. The "seat" or "membership" continued to be the "seat" 
of Henrotin, and was a pecuniary asset which passed to his trustée. 
It was as much in his custody and possession as such a species of prop- 
erty is capable of. To deny the trustee's possession would be to deny 
the capability of possession of a chose in action or other incorporeal 
right or equity. The possession may be constructive, and not manual ; 
but it is only so because such property is not capable of a more tan- 
gible custody. Only through a court of equity can the pecuniary 
value of such an asset be realized to creditors or assignées. Only by 
<lecree in personam compelling the bankrupt member can such a trans- 
fer of membership be efïectuated as will put the buyer in the place 
of Henrotin as a member. Over him for that purpose the bank- 
rupt court has exclusive coîitrol, and in this sensé, also, may it be said 
that the "seat" or "membership" was in custodia legis when the trus- 
tée sought the aid of the court to adjudicate the claims and liens 
asserted by O'Dell. 

The "hearing" from which this appeal cornes was a "hearing" 
under "a proceeding in bankruptcy" within the meaning of section 
'24b, as distinguished from "a controversy arising in bankruptcy pro- 
ceedings," under section 24a. The distinction between the remedy by 
review in the one class of cases and by appeal in the other is pointed out 
in Holden v. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 h. Ed. 116, 
First National Bank of Chicago v. Chicago Title & Trust Company, 
198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051, and by this court in 
the case styled In re McMahon (C. C. A., decided October 2, 1906) 
147 Fed. 684, wherein we distinguished Hewit v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986. In the case 
at bar the proceeding was instituted by the trustee's petitioner to bring 
in O'Dell to adjudicate his claim or lien against property alleged to be 
in custodia legis. That was the ground of the jurisdiction in the case 
150 F.— -47 
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of First Nat. Bank of Chicago, v. Chicago; Title & Trust Co., and iii 
In m McMahon. , In both cases the façts niade a:-"'prQpeeding inhank- 
ruptcy" reviewable only in matter of law; under. section 24b. Thèse 
cases govern this. So, toc, the case is distinguishable in this respect 
from Loeser, Trustée, v. Savings Deposit Bank; & Trust Company 
(decided with the présent case) 148 Ked. 975. In the case last men- 
tioned the res was voluntarily surrendered to the bankrupt trustée by 
a mortgagee in possession wh<j came in and prosecuted his claim to 
a lien under a mortgage covering the property thus brought in by him. 
The appeal rp-ust be dismissed as noappeal will he, under section 7 of 
the Court of Àppeals act of 1891 from an injunction awarded in course 
of sueh a proceeding. : ; 

Appellant will pay the costs of his appeal. 



DODGE OOAL STORAGE CO. v. NEW YORK CENT. & H. R. R. CO. 

(Circuit Court of Appeals, Second Circuit. Jaiiuary 7, 1907.) 

No. 93. 

Patents— Invention — Stoeage Apparatus. 

The Piesi & Beaumont patent. No. ()68,f)G0, for a storage apparatus de- 
signed to remove and convey material sucli as coal from one pile or flxed 
point to anotlier, and No. 088,111 to tlie sanie patentées for an improve- 
ment thereon, are void for lack of patentable invention; the structure 
being merely the adaptation of well-known déviées to a spécial purpose, 
which required no more than engineering skill. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 139 Fed. 976. 

This cause cornes hère by appeal from a decree of the United States 
Circuit Court for the Northern District of New York, dismissing bill 
alleging infringement by dçfendant of complainant's patents. No. 
668,960, granted February 26, 1901, and No. 688,111, granted Decem- 
ber 3, 1901, to Charles Piez and Robert H. Beaumont, and assigned to 
complainant, for improvements in storage apparatus. The opinion of 
the court below is leported in 139 Fed. 976. 

Charles Howson and Howson & Howson, 'for appellant. 

R. S. Taylor, George C. Wing, and E. M. Hulse, for appellee. 

Before WAULACE, LACOMBE, and TOWNSEND, Circuit 
Judges. . , , 

TOWNSEND, Circuit Judge. The court 6elq\yj upon a revicw and 
discussion of the idea of thë patentées of the.rertioval and conveyance 
of material from one pile or fixed point to anofhpr pile or fixed point, 
thus making "a large area tributary to a single central point," and of the 
means provided by them for accqmplishing thèse, results, reached the 
coric.liision that the .idea ^yas not novel, and that "engineering skill 
was adéquate to the work," ànd, referring to the prior art, said as fol- 
lows: 
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"In patent to R. L;: (31a%jQ?t'?'3er 15,' 1889, ,>'o. 413,031, we flnd a plt directly 
under a revolvable tpwçir, a to^-^er. mounteci on an open turntable or pivot open 
in the center, with a ti(;*isf idg' appar'atus iiiside taklug eoal from the pit up 
throngh the intérior or open benter of the tower and discharging it into a 
chute which carries It into ;a; plie ontside. A car on a traclv at the surface 
of the ground is discharging coal into the pit. The elevating machinery is 
operated by,,an engjne mannted,(jn the turntable. Jv'ow, attach to this tower at 
pi'oper élévation the trUss oiv bridge structure to suppoi't the elevating and 
carrying apparatus, ahA support that structure at its Outer end by a leg, if 
rèquired, and we hnvé'liV prihciple and in substance, and in every substantial 
détail, the complainant's flevicos. In the prier art, patent to one G. H. Hulett, 
. Deeember 33, 1892. No., 487,80.1, we bave a car of coal immediately under a 
hollow tower discharging , coal into ,a bucket just outside the tower, which 
bueket, by means of a hoistirig and, carrying apparatus, is carried up to and 
along a horizontal truss structure or àrni, and niay be duinped at any point 
desired. This horizontal truss or arm, which supports the hoisting and carry- 
ing apparatus. is pivoted on the open towor, which supports it at the end 
where the load is liftcd, and is snp|)ortcd again towards its outer end by 
another tower, wliieli is m'ov^iblc. and earricd t)y wheels upon a eircuhir traclc. 
* * * In fact. ordinary '■engineering and mochanical skill, operating wlth 
the well^known déviées of tlïi? prior art to iiroduce a storage apparatus for 
«îovering ail available space witliin tlio Intcrior of a defined circle, had no 
difficulty in constructing tlie devices of tlie complainant's pateiits, and alleged 
to be infringed by défendant. In detcrniining whether or not inventive sliill. 
as contrasted with niere mechanical or engineering sldll, has been disphiyed. 
we are to' consider the art in which tlie work in rpiestion was donc, tlie state of 
that art, and the results attained." 

We concur in thèse views. 

The criticism of the opinion of tlie court below as to the Clark patent. 
that its "sheet métal tower mtist be strong enotig-h to resist the inward 
pressure of coal," relates to the mère matter of substitution of wootl 
for métal, an everyday engineering and mechanical opération. The 
other criticisms of the Clark patent are directed to the reloadinfr of the 
coal and its accumulation around the base of the tower, conditions not 
involved in the requireinents of the Clark structure, but provided for in 
other structures of the prior art. The Hulett patent discloses a struc- 
ture similar to that of the patent in suit Ko. 6()8,9()0, except that the 
elevating apparatus is outside the tower, adapted to receive coal at a 
central point, and provided with a rotary arm, whereby material may 
be dîstributed in any part of a semicircular yard. Furthermore, the 
patents in suit are specifically for "storage apparatus." Thev relate 
"to certain improvements in mechanism for piling coal and analogous 
material, and for removing material from a pile." 

The patentées say: 

"The object of our invention is to proviihï a compai'atively cheap structure 
which will pile material in a semicircular or circnlar pile from a li.xed point, 
and remove material from the pile to a fixed ])oint." 

The woul.d-be inventor or designer of novel mechanism for accom- 
plishing thèse objects, therefore, is presumed to hâve before him the 
whole field of the art^of engineering construction applicable to the col- 
lection and removal, the élévation and conveyance, of suchmaterials 
from one point t6 another.. And the question hère presented is, not 
what thèse particular,;, patentées may actually hâve invented. but 
whether the state of the art in such engineering field was such that it 
would require' invention to cônfetruct such apparatus, or to adapt the 
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constructions Icnown in the art to the exigencîes bf a particular situa- 
tion, or the requirements of a certain class of inaterials. 

The prior Stough patent No. 172,302, of 1076, discloses every élé- 
ment of the claims in suit in the combination as stated in said claims. 
It is true that the Stough patent is for a machine for boring wells. 
But this is immater ial in view of the facts already discussed, and that 
the problem hère was purely one in engineering construction. The 
patent discloses an apparatus designed to receive material, analogous to 
coal, namely, loose earth, bored out and removed to a fixed central point 
in the progress of the work, and to elevate it through the open centers of' 
the support and rotating frame, and to deposit it into a conveyor, by 
which it is conducted or removed and piled at a point outside the ma- 
chine. But it is argued that the Stough structure is diiïerentiated 
from that of the claims in suit because its elevating mechanism does not 
also convey the material, while in the patent in suit No. 668,960 the 
mechanism is described as being "one mechanism for both elevating 
and conveying the material." But such a construction is shown in 
the Hulett patent, referred to above, and elsewhere in the record, and it 
is manifest that it required nothing more than the skill of the engineer 
to use such mechanism in connection with the elevating apparatus 
shown in the Stough patent. It is further argued that the Stough 
"machine does not operate to return any material which may hâve been 
heaped around it" ; that "in the Stough apparatus there is no grab 
bucket * * * ascending a tower and passing out under a truss," 
and no rotating hollow tower high enough to permit the unobstructed 
outward passage of the elevating and conveying apparatus. 

But the claims in suit of patent No. 668,960, claims 1 and 2, are not 
directed to any such détails of construction or opération of the convey- 
ing apparatus. Such détails are covered by the other claims of said 
patent, and by the claims in suit of patent No. 688,111. The claims in 
suit of patent No. 668,960 cover broadly any pivoted open centered 
structure, swinging on a fixed structure, provided with any elevating 
and conveying mechanism on said pivoted structure, arranged to ele- 
vate material through said open structure, substantially as described. 
We conclude, therefore, that the patentées dîd not devise any novel 
means by which to carry out their ideas and put thèm in shape for 
practical opération. 

In Dunbar v. Eastern Elevating Co., 81 Fed. 201, 26 C. C. A. 330, 
a case which, in the gênerai situation presented, was strikingly similar 
to the case at bar, this court said as follows : 

"He effected a new organization of a portable elevator, but If this dld not 
Involve invention, but vcas tliat which could hâve been done by the skilled 
mechanic by selectlng known devices, applying them to their approprlate uses, 
and introducing such modifications of détail to fit them for the new environ- 
ment as would be dictated by expérience and good Judgment, the patent can- 
not be sustained. It is manifest from what has been said of the prlor state 
of the art that what Dunbar dld was to adapt well-known devices to the 
spécial purpose to which he contemplated their application. The elevator, with 
ail its equipment for reaching, raising, and transferring grain, was at hand. 
Varions forms of portable eievatorg, carried by wheels and moved upon tracks, 
were at hand. To adapt hls elevator to the new occasion, it was necessary that 
a track should be located in such relation to the warehouse that the elevator 
could be moved upon it back and forth to reacb vessels lying at the dock, and 
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discharge tbeir contents iuto the wareliouse. The devices known to bulîders 
iiud in c'onimoh use l'or movini; siudlar stnieturés \yere at liand, and it was 
only neeessaiy for liiui to sélect tlieni witli référence to tlie jiarticular struc- 
ture to be uioved. It was necessary to sélect a niore powerfu! wiiubass and a 
stro]iger cable, if be iiroposed to uiove an elevator of large siy.e and weigbt, 
tban woujd be required to niove one of snialler size and weigbt. It was neces- 
sary tbat appropriale fastening devices sliould selected to secure tlie elevator 
to tbe warebouse wben doing its work of distrbargiug from tlie vessel, and 
thèse were at band, in great variety of forms." 

In New Departure Bell Co. v. Bevin Bros. Manufacturing Co., 73 
Fed. 469, 19 C. C. A. .531, this court said as foUows : 

"It may be a hardsbip to nieritorious ixivcntors, wbo, at tbe expenditnre 
of mucb time and tbougbt, bave bit upon sonie iugenious coniliination of nie- 
cUanical devices, wbicli, for augbt tbey know, js entirely novel, to lind tbat, in 
sonie reniote time and place, some one else, of wboni tbey bave never beard, bas 
publisbed to tbe world, in a patent or a printed publication, a full description 
of tlie very conibination over wbicb tbey bave been puzzliiig; but in sucli 
ca.ses the act, none tbe le?,s, refuses tlieni a jiatent. 'l'be real invention liere is 
tbe conibination of a base plate witli a revoluble striker bar, « * *. But 
this précise uie(;hanisin wus described and puhlished to the world in tbi' 
Beunett patent, and is used in conijilaînant's bell witli no otlier réorganisation 
of operative parts tban the insertion of an additional gear and pinion wbeel, 
and sucb a sbifting of the spring as introduees no new function. In our opin- 
ion, such unsubstantial changes do not iiivolve invention." 

Thèse conclusions dispense with the necessity of considering- the sec- 
ond patent in suit. If there is no novelty in the main invention, there 
can, confessedly, be none in the minor a])p!iances covered by the sec- 
ond patent, which are only useful in connection with the means shown 
in the first patent. 

The decree is affirnied, with costs. 



CONTINENTAL PAPER BMi CO, v. EAi^TRRN PAPKR P,AG CO.* 

(Circuit Court of Appeals. First Circuit. IJecember 24, 1006.) 

No. G:!.^>. 

1. Pate.xts — Infeingk.mkxt-~I'a]>ei! I5A(i ,. Machine. 

Tbe Liddell patent. No. ri.'jS.OO!», for a t)a).)er bag machine, lieUl yalid as 
against tbe claim of prior invention by (MauFsen, wbo obtalned patent No. 
r<'.)HAU~ uiion a later apiilication, and also ibfringed by the machine of the 
Clausseu ]iateiit. 

2. SAilE-SriT FOR lX!-KI\<iHHp;NT— EqUITV .lUinSDICTlON.. 

Tbe faet tbat tbe inacliine of a patent bas never been iiut into commer- 
cial use does not irreclude tbe owner of tbe patent from maiiitaining a suit 
in equity to enjoin its iiifriugement. 

Aldrieh, District .Tu<lge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Maine. 

For opinion below, see 143 Fed. 479. 

Albert H. Walker, for appellant. 

Samuel R. Betts, and Francis T. Chambers (Betts, Sheffield & Betts, 
on the brief), for appellee. 

* Writ ot certiorari granted by Suprême Court Marcb 11, 1907. 
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Before COLT and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

LOWELL, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 558,969, issued to Liddell for an im- 
provement in paper bag machines. The follovving claims are in suit: 

"(1) lu a paper-bag machine, the combination of a rotating cyUnder provided 
with one or more pairs of side-folding Angers adapted to be moved toward or 
from each other, a forining-plate also provided with side-fonning flngere adapted 
to be mo'ved toward or from each other, meaus for operating said fingers at 
at defiuite times during the formative action npon tlie bag-tube, oiierating 
means for the forming-plate adapted to cause the said plate to oscillate about 
its rear edge upon the surface of the cylinder during the rotary movement of 
said cylinder, the whole operating for the purpose of opening and forming the 
bottom of the bag-tube, aud means to move the bag-tube with the cylinder. 

"(2) In a paper-bag machine, the combination of the rotating cylinder pro- 
vided with one or more pairs of side-folding fingers adapted to be moved to- 
ward or from each other, a forming-plate also provided with side-forming An- 
gers adapted to be moved toward or from each other, means for operating said 
ilngers at deflnite times during the formative action upon the bag-tube. op- 
erating means for the forming-plate adapted to cause the sail plate to oscillate 
about its rear edge upon the surface of the cylinder during the rotary move- 
ment of said cylinder for the purpose of opening and forming the bottom 
of the bag-tube, a Anger moving with the forming-plate for receiving the up- 
per sheet of the tui)e and lifting it during the formative action, power devices 
for returning the forming-plate to its original position to receive a new bag- 
tube, and means to move the bag-tube with the cylinder." 

"(7) In a paper-bag machine, the combination of the rotating cylinder with 
the bag-tube provided with one or more pairs of folding-flngerg adapted to be 
moved toward or trom each other, a forming-plate also provided with formlng- 
flngers adapted to be moved toward or from each other, means for operating 
said Angers at deflnite times during the formative action upon the bag-tube, 
operating means for the forming-plate adapted to cause the said plate to oscil- 
late about its rear edge upon the surface of the cylinder during the rotary move- 
ment of said cylinder for the purpose of opening and forming the bottom of the 
bag-tube, and Connecting meehauism for tlming the movements of the rotating 
cylinder and the forming-plate." 

In order to décide this case, it is agreed that only claim 1 need be 
considered, and that the décision upon the other claims will follow that 
reached regarding claim 1. The Circuit Court found claim 1 to be 
valid and to hâve been infringed by the défendant, and it decreed an 
injunction accordingly. From this decree the défendant has appeakd 
to this court. 

The several défenses set up are as follows: 

1. The défendant allèges that the invention of the patent in suit, 
whatever that invention may be, was not made by the patentée Liddell, 
but by Hunter, his patent soliciter. lie contends that from between 
the formai blanks which had been signed by Liddell, Hunter withdrew 
the spécifications which had made part of the application at the time 
of its signature, and that afterwards, before filing the application in 
tlie Patent Office, Hunter inserted other spécifications without Lid- 
(ler.'s knowledge. We do not feel ourselves reqv\ired to review the 
évidence adduced to support this theory. It is insuiScient to establish 
that tlic serions crime alleged was committed by Hunter. 

2. The défendant allèges that its machine is built in accordance 
with a pateiit to Claussen, No. 598,497, and that Claussen's invention 



CONTIXEXTAL TAFEB RAG (30. V. PASTERN PAPER BAG CO. 743 

antedates that of the patent in suit; henee he urges (1) that ClauSsen 
anticipated the invention of the patent in suit, and so the patent in 
suit is invalid ; or' (2) that. the two inventions are différent, and so 
there is no infringemcnt. But Liddell's invention is carried bacl< to 
Jannary 7, liSlMi, and no drawing of Claussen made before that time 
sliows any operative combination which anticipâtes it. For a full 
treatnient of this subject we refer to the opinion of the learned judge 
of the Circuit Court. 

3. The' important issue is noninfringemcnt. The patent in suit is 
concerned with folding the bottoms of S. O. S. paper bags. In the 
prior art this iiad been accompHshed both by a fokling-pîate recipro- 
cating upon a plane, and by the opération of fingers upon a cylinder. 
The folding-plate and the cylinder had never been combined. The 
complainant urges with much probabiUty that the reason why they 
not been combined lay in the difficulty of operating a pivoted folding- 
form upon the surface of a cylinder. Two circles external to each 
can be in contact at but one point, wliile. in order that the folding- 
plate may operate, its end, as it moves upon a pivot, must remain for 
some distance in contact with the surface of the revolving cylinder. 
The problem may be solved by causing the pivot or axis of the fold- 
ing-plate to yield away from the cylinder, or by causing the surface 
of the cylinder to be depressed away from the folding-plate. The 
patent in suit adopts the first device, the defendant's machine the sec- 
ond; and the crucial question before the court is this: Under ail the 
circumstances of the case, is the second method, as conipared with the 
first, within the doctrine of équivalents ? 

The defendant's machine is within the letter of the claims of the pat- 
ent. Thèse are broadly drawn. The only clause with which we need 
concern ourselves is that which claims "operating means for the 
forming-plate adapted to cause the said plate to oscillate about its rear 
edge upon the surface of the cylinder." The nature of the means is 
not specified. There is no express référence to the spécifications, and 
in them the patentée twice makes it clear that he does not intend to 
confine his invention to the particular means described. Thus he says : 

"In place of thèse deviens for controUiiig the nioveiiient of tlie plate, E, i-ela- 
tively to the cyliiicjer, C, the said plate may be moved or ojierated by any 
otlier suitable uieaii.s. * * * It is évident that the mère niechanism for se- 
curing the several moveraents to the différent parts may be niodifled or changed 
in varions ways witliout departing from the spirit of the Invention, and I do 
not, therefore, conflne myself to the détails of eonstruction hère shown." 

This breadth of claims would imperil the patent were the real in- 
vention less broad, but the défendant has not pointed ont, and we hâve 
been unable to find, any operative combination of a rotary cylinder 
and a forming-plate oscillating thereon earlier than the patent in suit. 
If, therefore, the patent is valid, it has a wide scope, and the mechanical 
arrangement used by the défendant is fairly within its terms. 

The machine of the patent in suit is mechanically operative, as was 
shown experimentally for the purposes of this suit, but it has not been 
put into commercial use. No reason for the nonuser appears in the 
évidence, so far as we can cHscover. The defendant's machine has 
been an assured commercial success for some years. It was suggested 
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at the oral argument that an unused patent is not entitled to the pro- 
tection given by the extraordinary remedy of an injunction. This con- 
tention was not made in the defendant's printed brief. While this 
question bas not been directly passed upon, so far as we are informed, 
in any considered décision of the Suprême Court, yet the weight of 
authority is in favor of the complainant. Fuller v. Berger, 120 Fed. 
274, 56 C. C. A. 588, 65 L. R. A. 381 ; Bement v. Nat. Harrow Co., 
186 U. S. 70, 88, 90, 22 Sup. Ct. 747, 46 L. Ed. 1058 ; Heaton Penin- 
sular Button Fastener Co. v. Eurêka Specialty Co., 77 Fed. 288, 25 
C. C. A. 267, 35 L. R. A. 728; Crown Cork Co. v. Akiminum Stopper 
Co., 108 Fed. 845, 868, 48 C. C. A. 72 ; Broadnax v. Central Stockvard 
Co. (C. C.) 4 Fed. 214. 216; Consol. Roller-Mill Co. v. Coombs' (C. 
C.) 39 Fed. 803; Campbell Printing Co. v. Manhattan Ry. Co. (C. 
C.) 49 Fed. 930. 

As we find the claims in suit to be valid and to hâve been infringed 
by the défendant, the complainant is entitled to an injunction, and the 
decree of the Circuit Court must be affirmed. 

The decree of the Circuit Court is affirmed, and the appellee recovers 
costs of appeal. 

ALDRICH, District Judge (dissenting). I agrée to the conclusion 
that the patent in suit was infringed, but, notwithstanding infringe- 
ment, I contend that injunction relief should not be granted because 
it is an infringement of a paper patent deliberately held in nonuse for 
a wrongful purpose. 

The injunction is not asked against the use of a machine which in- 
fringes one which the plaintiff below is niaking and vending under a 
patent, but against the use of a machine which infringes a patent un-- 
der which the plaintifif is not making and vending, and one which the 
plaintiff intends to withhold from the public. 

The manifest purpose is to withhold the infringed device from 
commercial use with the view of forcing another into the paper bag 
industry; and thus the concrète question is whether equity by injunc- 
tion will aid such a purpose with respect to a légal right. 

There is no pretense in this case that équitable aid is asked to protect 
from infringement the patent the plaintiff is using in its business. In 
the aspect most favorable to the plaintiff, the relief sought is injunction 
])rotection to a business or an industry built up in using a particular 
invention, and through acquiring and holding in deliberate nonuse a 
competing invention by way of protection. 

It resnits, therefore, that a court of equity is asked not to protect 
from infringement the statutorily intended monopoly of the right to 
make, use, and vend under a particular patent, but to protect a monopoly 
beyond and broader than that, a monopoly in aid of the rightful stat- 
utory monopoly of the patent in use. The proposition involves the 
idea of a secondary monopoly maintained to stifle patent compétition 
in the trades and industries, and thus contemplâtes a condition which 
at once contravenes the manifest purpose of the Constitution, and a 
monopoly of a kind and breadth and for a purpose in no sensé ever 
contemplated by the statutory contract which safeguards the légal 
right to make, use, and vend under a particular patent. 
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My contention is not that an individual or a corporation may not 
buy and hold competing patents and control them in a strictly légal 
sensé, and recover such damages at law for infringement as the rules 
of law accord to the owner for the invasion of such a légal right, but 
that equity should not by the arm of injunction aid the owner in a 
purpose to control and suppress invention and to retard intended bene- 
fits which in the ordinary course of manufacture and trade, unin- 
fluenced by unconscionable and inéquitable control, would naturally 
fiow in trade and commerce. 

The légal right of ownership and right of légal control of patent 
rights is not at ail denied; but why should equity through injunction 
help a man or a corporation to so unreasonably exercise the légal right 
as to effectuate the withdrawal of patents from their position in the 
field of utility, to the end that a single and perhaps an inferior right 
or monopoly shall be exclusively forced into business and upon the 
public, for the pecuniary gain of private ownership at the expense of 
the public? The primary purpose of the framers of the Constitution 
was not unconscionable private pecuniary gain, but to encourage in- 
vention in the interests of gênerai business and of the public, and the 
act of Congress which followed soon after was to protect the right to 
make, use, and vend, under a given patent, thus stimulating invention 
in the public interest, and there was no tliought of giving countenance 
to the idea of acquiring and locking up inventions, and improvements 
upon inventions, to the end that the gênerai bencfits of invention should 
be tnrned back ; and the idea that a court of equity should help to ac- 
complish such a resuit is contrary to the spirit of equity, and offends 
public policy. 

Equity may look to the object of litigation and to the object of the 
relief sought, and thus, as already said, it is found that the primary 
and substantial object of the litigation hère is not to protect the paper 
patent in suit, which is locked in nonuse, but to aid the patent monopoly 
of another patent which is not in suit, one which is in use, but not in- 
fringed — ail to the real and manifest end that patent compétition shall 
be stifled and destroyed, and that the business public engaged in the 
paper-bag industry shall be driven to the use of a particular patent 
machine not covered by the patent in litigation an.d one not infringed. 

Simple nonuse is one thing. vStanding alone, nonuse is no efficient 
reason for withholding injunction. There are many reasons for non- 
use which, upon explanation, are cogent, but when acquiring, holding, 
and nonuse are only explainable upon the hypothesis of a purpose to 
abnormally force trade into unnatnral channels — a hypothesis involv- 
ing an attitude which offends public policy, the conscience of equity, 
and the very spirit and intention of the law upon which the légal right 
is founded — it is quite another thing. This is an aspect which has 
not been considered in a case like the one hère. 

One may suppress bis own. This is unquestionably decided, but 
when the suppression is for a wrongful purpose a taint is created, and 
a court of equity may look beyond the fictitious issue, in respect to 
protection of a paper patent which is locked up, and to the underlying 
and substantial issue, which involves the question whether equity will 
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help a monopolistic excltisiûn of a bénéficiai right from public use, 
wlien the purpose is to force another and a différent thing upon the 
public, under conditions which ât once overturn the whole theory of 
government protection to patents intended to stimulate invention, to the 
end that the benefits of discovery shall, uiîder reasonable compétitive 
patent conditions, fiow to the trades and industries. 

Extrême illustrations may be used to test the reasonableness cf a 
légal or an équitable proposition: If it is légal and équitable for in- 
dividuals or corporations to buy and suppress one patent for the pur- 
pose of forcing another into trade and into control in a given industry, 
they may upon the saine légal and équitable logic buy and suppress aîl, 
together with the public interest, and it is when the real and substan- 
tial purpose is not to safeguard a particular right, but to suppress it 
under the forms of law and to arbitrarily force another, that the équi- 
table situation changes. 

Under the Constitution and the statute in aid of the constitutional 
provision with référence to inventions and discoveries, it was intended 
to stimulate art and invention under compétitive conditions by pro- 
tecting the right to each inventor, or each owner, to make, u-se, and 
vend, and, if equity is to aid in stultifying this plain intent through af- 
firmative relief by injunction, by protecting patent -aggregations held 
in deliberate nonuse for the purpose of excluding ail patent benefits 
except such as the holder sees fit to bestow, it will help to overthrow 
the intended meritorious patent compétition under normal conditions 
in trade, and will help to deny the intended benefits to the public. 

In the case at bar the patent in suit is deliberately suppressed. There 
bas been no attempt to put it into commercial use. It relates to the 
very important and far-reaching paper bag industry. The only ma- 
chine ever made under the patent was one rrrade at an expense of many 
thousand dollars for use as an exhibit in this litigation. 

The learned Judge Putnam, in the Circuit Court, under the view 
expressed in his opinion, that in patent suits the court "stands not only 
for the parties, but, in a certain sensé, for the public," and "the in- 
terests of the public," expressed grave doubt upon the question 
whether the case at bar was one for injunction, but apparently, partly 
because an accounting is asked for and partly in récognition of what 
seemed to him as a crystallization of the authorities in other circuits in 
favor of injunction relief under such circumstances, granted an in- 
junction with hésitation and with the réservation that he saw no relief 
for the respondent in this direction, "unless in some way obtained 
from the Suprême Court." 

Upon the very important question of nonuse, and as to the purpose 
of nonuse, the learned judge forcibly stated his fîndings as follows : 

"The bill asks for botli an injunction and an aecount; and, though no Issuu 
bas been made as to jurisdiction In equity for the aecount, it Is niaiutalned 
that, under the circumstances, equity will not take jurisdiction for an injunc- 
tion. We bave stated tli.nt no machine for practical manufacturing purposes 
was ever constructed under the Llddeli patent. The record' also shows that 
the complainant, so to spe^ls, loclced up Its patent. It bas never attempted to 
make any practical use of it, either Itself or through llcenses, and apparently 
its proposed poliey bas been to avold this. In this respect it bas not the cora- 
mon excuse of a lack of means, as it Is unquestioned that the complainaut Is a 
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poTi'erful and wealthy corporation, We hare no do.ubt that the coinplainant 
stands in ttie common class of manufacturera wtio accuuiulate i)atents merely 
for the purpose of protecting tàeir gênerai industries and shutting out com- 
petitors." 

Injunction applications are addressed to the discrétion of tlie court, 
a discrétion to be exercised under légal rules and upon équitable prin- 
ciples, and the attitude of the party to the situation as disclosed in 
argument has a proper bearing upon the question whcther the in- 
junction arni should be exercised in his behalf. 

Upon the question of nonuse the appellant took this position upon its 
brief : 

"No machine was cvor built under tbo Liddcil patent prier to the l)eginning 
of this suit; and no maoliine claimed to l)e an infringement of the Liddell pat- 
ent has ever yet beeu Ijuilt by anybody, oxeojit tbat the defendant's self-open- 
iug square paper !>«« machines were claimed in this suit to be such an in- 
fringement Whcn Mr. Stone gave his theoretical exi)ert testimony upon the 
characteristics of the IJddell jiatent in January, lOOii, no machine had ever 
existed anywhcre wliicli conformed to the mechanism described and dclineated 
in that patent. That liaient at that tinie was nearly seven years old, but it 
stiil remained what it had ahvays been, a paper proposition, and nothing more." 

And in reply to the oral argument of the appellant upon the ques- 
tion of nonuse counsel for the appellee said : 

"We do not malve thèse machines because we do not need them. We hold 
the patent to control." 

The oral statement of counsel adds nothing to the findings of the 
Circuit Court upon that point, except to emphasize the idea of the 
purpose of the holding. In supjwrt of his position counsel cited 
Bernent v. National Harrow Co., 186 U. S. 70, 90, 22 Sup. Ct. 747, 
46 h. Ed. 1058. It is not understood that Bernent v. National Harrow 
Co. at ail supports such a position. That case was not one of nonuse, 
and only involved légal rights, and the question whether certain con- 
tract provisions as to the charactcr and terms of the use under certain 
patents created a condition prohibited by the Sherman act. The 
Suprême Court in support of the right of control was manifestly deal- 
ing only with the question of légal right, and in no sensé with the 
question of équitable aid. Moreover, that court, in order to limit the 
eiïect of the authority to the particular situation before it, guardedly 
left open the question of the légal effect of the contemplated aggrega- 
tion of légal rights under the incomplète escrow agreement. 

It cannot be seriously urged that the Suprême Court has passed 
upon the question of équitable injunction relief in a case like this. 
Indeed, Judge Grosscup in his forcible dissenting opinion in Fuller 
V. Berger, 120 Fed. 274, 281, 56 C. C. A. 588, 65 L. R. A. 381, which 
was a case of misuse, decided since Bernent v. National Harrow Co., 
says, "The Suprême Court has not yet passed upon the question of 
nonuse." And Judge Lowell in the majority opinion in the présent 
case, as well as Judge Putnam in the Circuit Court, treats the question 
as one not covered by any authority of the Suprême Court. 

Grant v. Raymond, 6 Pet. 318, 8 L. Ed. 376, was likewise a case at 
law, and in that case Chief Justice Marshall, in speaking of the légal 
right and the duty of the court to uphold the patent contract, carefully 
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guarded his observation by the important qualification, "if this can be 
donc without transcending the intention of tlie statute, or coun- 
tenancing acts which are fraudulent, or may prove mischievous." 
This ail important qualification of the right of légal control appears 
in the paragraph quoted approvingly by the Suprême Court in Bernent 
V. National Harrow Co. It would thus seem beyond question that the 
Suprême Court was far from holding that a court of equity should 
grant an injunction in aid of a scheme to shut out competitors through 
holding patents intentionally stifîed in nonusc. 

Moreover, in the case referred to, Marshall, in speaking of the con- 
stitutional purpose to promote the progress of science and useful arts, 
and of the exclusive right of authors and inventors to their writings 
anddiscoveries, and of "the sole and exclusive right and liberty of 
making, using and vending to others to be used," said : 

"It is the reward stipiilated for the advantages derived by the public for the 
oxertious of the individual, and is intended as a stimulus to those exertions." 

It is perfectly clear that the eminent jurist was only speaking of 
protection in the right to make and use, and in the right to vend to 
others to be used. That was the reward of which he was speaking, 
and he simply declared an exact légal and équitable truth. It is not 
conceivable that he had in mind the idea of augmenting such reward 
by équitable encouragement of a scheme to aid the rightful con- 
stitutional and statutory reward or monopoly through acquirement 
and suppression of other inventions and of compcting patent im- 
provements and devices for doing the same work. 

In the same line, and in support of the idea that the Constitution 
and the statute contemplated an exercise of the right, is the observation 
of Judge Shipman in Magic Ruffle Comoany v. Douglas, 2 Fish, Pat. 
Cas., p. 333 (Fed. Cas. No. 8,948) : 

"The public who thus through the law sec\u-e to the iuvoutor the exclusive 
property in his invention for a limited poriod reçoive in return either new, 
more valuable, or cheaper production during the life of tho patent." 

And we find further support in the reasoning of Kent in Livingston 
V. Van Ingen, 9 Johns. (N. Y.) 507, 58G, that the gênerai idea of 
équitable protection of a légal statutory right is based upon a sup- 
position that protection attaches to the right when in actual posses- 
sion and exercise, and the principle there exprcssed by Chancellor 
Kent was quoted approvingly by the Sujireme Court in Root v. Rail- 
way Company, 105 U. S. 189, 193, 26 L. Ed. 975. 

StiU further, Judge Lurton, in the Heaton-Peninsular Button-Fas- 
tener Case, 77 Fed. 288, 2U, 25 C. C. A. 2G7, 273, 35 L. R. A. 728, 
says : 

"That the grant is niade upon the reasonable expectation that he will either 
t)Ut his patent to practital use, or permit otliers to avail theniselves of it upon 
reasonable ternis, is doubtless true." , 

And in New York Paper Bag Mach, & M. Co. v. FloUingsworth 
& W. Co., 56 Fed. 224, 231, 5 C. C. A. 490, Judge Putnam doubts 
whether, under circumstances 'of unexplained nonuser, the case is not 
one of mère légal right, where the party is left to remédies at law, if 
entitled to any relief at ail. 
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The Heaton-Peninsular Button-Fastener Case, 77 Fed 288, 25 C. 
C. A. 267, 35 L. R. A. 728, upon which reliance is placed by reason of 
its dicta, was not a case involving deliberate nonuse of patent rights 
in aid of the statutory monopoly under other patents, nor did it in- 
volve the question of injunction under such circumstances, but was a 
case involving the validity of certain restrictions imposed upon the use 
of the patent machine. Still, if the shoe machinery illustration used 
at page 295 of 77 Fed., page 274 of 25 C. C. A. (35 L. R. A. 728) 
carried to its logical conclusion would operate to give légal and équi- 
table control in deliberate nonuse of ail patents relating to the shoe 
industry, to the end that such a holder might deal out to the public the 
product of a single patent, or even an unpatented article, thus deny- 
ing the public ail benefits of invention, I should be quite unable 
to agrée to such a resuit as a thing possible under a jurisprudence 
which from time immémorial has recognized the wisdom and necès- 
sity of compétitive conditions in trade and manufacture, and has as- 
sumed upon grounds of public policy to protect the public right of 
freedom in business. 

In the Broadnax Case (C. C.) 4 Fed. 214, it was simply a question 
whether practical use was necessary to préserve a patent, and involved 
no considération of the question as to the eflfect of deliberately hold- 
ing in nonuse to aid another patent, nor did the Consolidated Roller 
Mill Company Case (C. C.) 39 Fed. 803, involve any question like the 
one hère. In the Campbell Printing Press & Manufacturing Com- 
pany Case (C. C.) 49 Fed. 930, there was no pretense of a wrongful 
purpose, and the nonuse was satisfactorily explained, and Judge 
Lacombe's criticism of Judge Blodgett's reasoning in Hoe v. Knap 
(C. C.) 27* Fed. 204, has no force upon the question now under con- 
sidération, because in Hoe v. Knap there was no pretense of a deliber- 
ate holding in nonuse in aid of another right ; and in the Crown Cork 
& Seal Company Case, lOB Fed. Rep. 845, 868, 48 C. C. A. 72, the 
patent was recently issued, and the delay in manufacturing was ex- 
plained by litigation and other obligations removing implications un- 
favorable to the patentée by reason of the delay. 

So it would seem that in none of thèse cases was the question of 
équitable injunction relief, under circumstances where the patent was 
held in nonuse for the sole purpose of control in aid of another patent, 
either considered or decided. 

The supposition would séem to be logical that if a party may acquire 
and hold a single competing patent in deliberate and intentional non- 
use for the purpose of overthrowing compétitive conditions, and may 
hâve équitable injunction to that end, he may acquire and suppress aîï 
competing invention^ and -hâve équitable aid; and it would seem not 
to hâve been authoritatively decided that individuals or corporations 
may acquire ail useful inventions relating to a particular industry, o." 
ail inventions relating to à particular service in the field of a given 
industry, and force into business and manufacturing establishments, 
upon railroads, intp goveriiment establishments, and the varions in- 
dustries of the country a single appliance or a particular machine 
through an artificial necessity and demand created in its behalf through 
a monopoly of patent statutory and competing rights intentionally held 
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in nonuse for such a purpose, and that tljiey.may„have t]ie monopoly 
influenced in. behalf of such a scheme ,tl;rouçH àhiwnction relief in 
equity. ; : ' '. . ,' ;.' . ; 

Carrying équitable protection to such a, sçcond monopoly, maintained 
in deliberate nonuse in aid of the çne in,tend.ed,-would stifle the con- 
stitutional purpose, and reverse the whole çpnstitutipnal and statutory 
Project, in which the primary and leading purposp was to benefit the 
public and business by giving to the patentçe a .'sâfely guarded single 
monopoly of the right to make,,, use,, and vend underhis invention. 

As said by Mr. Justice Brewer in State qf Missouri ex rel. B. & O. 
Telegraph Co. v. Bell Téléphone Co. (C. G,) 23 Fed. 539, 540, "there 
is no peculiar sanctity hovering over pr attaching to the owneirship of 
a patent. It is simply a property right, to be protected as such," and 
immunity. from the lawful and proper exercise of patent rights cannot 
bC: claimed solely because of the incident of the patent. Patterson v. 
Kentucky,, 97 U. S. oOl, 24 1,. Ed. 1115.,; Webber v. Virginia, 103 
U. S. 344, 26 L. Ed. 565. .Therefore, in the vievv most favorable to 
the holder of cumulated inventions, ah aggregation of titles to patent 
rights, rights created by statute, is no more solemn or saçred than an 
aggregation of various individual légal rights under government land 
grants. In neither case is it the holding of the légal title in the àggre- 
gate alone that involves an inequity or a wrong, but it is the purpose 
to monopolize, and deny to the public, rights which the government 
and the law fairly intended that the public should enjoy, that offends 
equity and makes a case in which the holder of the légal right should 
not be aided by an injunction, but left to his légal remédies. The 
application of such a principle to such a situation inyolves neither the 
enunciation of a new rule nor the expansion of équitable principles. 
It is only an application of an ancient, familiar, and simple doctrine 
in equity. 

There is a broad différence between ownership ,and monopoly of 
strictly private rights and ownership and monopoly of rights into 
which the public interest and the public rights enter, and, as is often 
pointed out, artificial rights created by statutory law are more subject 
to régulation and control by government and law through affirmative 
and négative relief in equity than the natural rights of the individual 
— -rights which inhere in the individual. Neither should be violated,. 
but both may be regulated when used for a wrongful purpose. 

My contention involves no suggestion that cumulation of titles, 
whether they are artificial or natural, is in itself wrongful. It only 
becomes wrongful when the purpose of tfie acquisition is wrongfuL 
When the purpose is not to enjoy the right as such, but to force 
other rights and to create abnormal conditions in the world of busi- 
ness, then a court of equity should not follow the légal right witb 
a view of aiding the purpose. 

The case of Edwards v. Allouez Mining Co., 38 Mich. 46, 31 Am. 
Rep. 301, which involved private rights and, a situation into which the 
élément of public interest did not at ail enter, fully sustains this posi- 
tion. In that case land was bought by an individual with a precon- 
ceived purpose to force a sale of it upon the défendant. He did not 
want it for a homestead or for business property, but for the money he 
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could compel the défendant to pay for it by reason of a nuisance which 
he'knew existed atthe itinie of the purchase. Failing throngh nego- 
fiation to secure more than the right was worth, he asked équitable 
aid by way of injunction, and the very able and interesting opinion 
of Judge Coolèy made the case turn by reason of the purpose against 
équitable relief, observing, among other things : 

"We cannot say in this case that complainaiit had no right to buy, but *e 
can say, as we do, tliat vvlien be coiiies demanding strict légal rights he shall 
bave those, but no more, lie is entitled to bis rigbts under tbe rules of law, 
buthe is eutitled to notbing of grâce." 

See, also, Jencks v. Quidnick Co., 1.35 U. S. 457, 460, 10 Sup. Ct. 
655, 34 L. Ed. 200 ; Bassett v. Company, 47 N. H. 426, 443. 

Aside from légal abstract, the act of acquiring a valuable right, 
into which the public interest enters, not for use, but to destroy or 
withdraw from use, alone involves a certain measure of wrong, be- 
cause, upon natural and fundamental grounds, it is in a sensé wrong 
to buy and withhold a thing of public interest and benefit, and when 
the fundamental wrong, based upon légal abstract, is augmented by 
the purpose to create a situation in restraint of normal conditions 
which shall operate to force a use based upon another and différent 
right into business and upon the community, the right to équitable 
relief in aid of the abstract right is forfeited. 

The équitable wrong does not réside in holding the aggregated 
title as such for its value as title, but in the purpose to hold the aggre- 
gation over and in restraint of the public, not for the intrinsic value 
of the right itself, but for the purpose of adding value and potency 
to a monopoly which is already held in respect to another right. Such 
a situation involves a combination of interests under a single control, 
or, in other words, a "unification of interest"' (National Cotton Oil 
Company v. Texas, 197 U. S. 115, 129, 25 Sup. Ct. 379, 49 L. Ed. 689) 
and "unified tactics," with the idea of arbitrarily creating and em- 
])hasizing a necessity for the use of a thing, like a particular patent, 
rightful in itself, through the monopolistic control and suppression of 
other things, like other patents, which might otherwise corne into com- 
pétition with it. 

I am not unmindful of the generally recognized rule that equity 
follows the law and the légal right, but this only means that equity 
will follow the law and the légal right only when law and the légal right 
are not wrongfully, oppressively, or inequitably employed to accom- 
plish wrongful and unconscionable results. Légal rights may be so ag- 
gregated with a wrongful purpose as to become a menace to trade and 
destructive to free compétition in business, and it is then that equity 
will not follow and aid the légal right. 

The expression is a familiar one in the books that a patent situation 
is one which involves a contract between the patentée and the public : 
but without regard to whether that is a strictly accurate statement of 
the nature of the contract, in view of the constitutional and statutory 
public purpose, the proposition that the public interest, in a sensé, en- 
ters into such a situation, cannot be successfully disputed, and, as al- 
ready observed, at best, a party who rests his right upon a public 
statute and a situation into which the public interest enters does not 
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hold his right strengthened by a greater weight of sanctity than does 
a party who rests his title upon the natural private right to acquire 
and hold private property, a right into which the public inte.rest does 
not enter. 

The spirit of equity encourages the idea, and it is high time that 
a court of equity charged with the reasonable and responsible exercise 
of a powerful and salutary fuhction in government should emphasize 
the idea that business enterprise and single rights, without regard to 
the question whether a given right is patent or natural, corporate, or 
individual, should be protected by injunction only in the opportunity 
to freely run the course upon inhérent merit in the natural and ordinary 
channels of business, unrestrained and unobstructed by forces involved 
in unreasonable and inéquitable aggregations of rights calculated to 
force upon the public artificial and arbitrarily controlling conditions; 
and that equity consequently will not through injunction aid forces in- 
volved in unreasonable cumulations, especially in respect of artificial 
rights intended to restrain and obstruct freedom in Jausiness, and to 
force a particular right or a particular thing beyond its merit, out of 
its channel, beyond the status of statutory protection to which it is en- 
titled, and into a field of protection created by a second monopoly of 
other artificial rights deliberately acquired and held in nonuse for the 
purpose of forcing upon the public arbitrarily controlling and absolute 
conditions in business. 

Let us see where the doctrine of absolutism of control contended 
for in respect to rights which affect the public would lead. Extrême 
illustrations, as already said, test the logic and safety of a rule. If 
the public and equity are wholly and irretrievably at the mercy of an 
arbitrary force of absolutism residing in abstract légal, individual or 
corporate ownership of cumulated artificial or statutory rights, ac- 
quired and held not for use, but for purposes of monopoly and control, 
a particular patent appliance may be forced exclusively into use through 
a monopoly of improvements and useful discoveries involved in com- 
peting inventions held and controUed in nonuse for such a purpose. 
And, if the contention is sound, such a wrongful and secondary monopo- 
ly, existing as a négative and restraining force in the field of industrial 
art and of invention, contrary to the manifest purpose of the Constitu- 
tion and of the act of Congress encouraging invention and discovery, 
and conceived as something to operate as an arbitrary and potential 
aid to the intended statutory monopoly of the single right to mak», use, 
and vend under a particular patent, may hâve the help of the injunc- 
tion arm of equity. Such a situation would at once arrest development 
and progress in the industrial System, and offend the idea of useful 
jurisprudence. 

Conditions like thèse, deliberately created for purposes of control 
in business, are based upon artificial, arbitrary, and inéquitable lines, 
which invade and hamper the natural, fundamental, and essential 
rights of a business community to hâve reasonable compétitive free- 
dom, not only in trade and commerce, but in the field of industrial 
art as well. Such a situation involves an aggregation of artificial, or, 
in other words, statutory, rights for the sole purpose of forcing upon 
the business of the country a given product or a given device, and 
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as such it becomès a business scheme altogether intolérable upon an 
équitable view and upon équitable principles ; and thus it is some- 
thing to which a court of equity should not give affirmative aid through 
injunctipn in the interest of an ulterior right intended to be influ- 
enced and accentuated by such artificial aggregations at the expense 
of the gênerai public and of necessary and reasonable compétitive 
conditions in the open fîeld of commerce and industry. 

If it is otherwise, a party holding a single patent for a particular 
automatic air brake, in respect to which no one would question his 
right to équitable protection in making, using and vending the par- 
ticular thing covered by the patent, but not satisfied with the scope 
of this statutorily intended monopoly, may entirely destroy and whoUy 
overthrow^ wholesome compétition between things in the fîeld of inven^ 
tion and discovery through acquiring ail patents for other devices, 
together with ail patents for improvements intended to do the same 
service, and without regard to the merit of the appliance covered by 
his original patent— without regard to hazard to life in its use in con- 
nection with the public passengef-carrying service — may force his 
particular thing upon ail railroads through an intended monopoly of 
quasi public statutory rights held in harmful nonuse, and may call 
upon a court of equity to help him do it. 

In equity conséquence of interférence or noninterference by way of 
injunction is always something proper to be considered, and this is 
especially so with référence to situations into which gênerai public in- 
terest at ail enters. Refusing injunction in aid of forces involved in 
artificial situations voluntarily and intentionally created to arrest de- 
velopment and suppress compétitive conditions in a given industry,- — 
situations based upon the conceived idea of having something in its 
nature calculated to influence normal conditions of demand and trade, 
and to augment the necessity and demand for a particular quasi public 
right in use through a monopoly of competing quasi public rights held 
in deliberate nonuse for that purpose — will not be harmful, but help- 
ful, to gênerai business and the gênerai industrial pursuits. It would 
only be harmful to those whose purpose it is to harm business and 
the industrial pursuits by inequitably subjecting such interests to the 
injustice of noncompetitive and monopolistic conditions, and the harm 
to those creating noncompetitive conditions in the field of use fui in- 
vention and discovery through an intentional withholding of public bene- 
fits for a wrongful purpose only results from leaving them to stand 
upon their légal rights, unaided by equity. 

The very conception of such a holding involves the idea that a party, 
not satisfied with the enjoyment of the statutory monopoly of the in- 
vention covered by a particular patent grant, and notwithstanding 
the important and controUing considération, at least so far as equity is 
concerned, that neither the Constitution nor the statute ever intended 
anything more as a part of the statutory contract, or contemplated 
any further safeguard to the patentée as a thing possible, may aid the 
statutory monopoly by another and a secondary monopoly of compet- 
ing patent rights held in deliberate and intentional nonuse, and may 
150 F.— 48 
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Under such cjrcumstances eqûity is not^askctlto prGtçGt.the, patent 
nionopoly intended by thé statute, bvU; the bro^dqr mpiiapoly ;which 
in conception and extent offends the Btatute and the Gopsciençe of 
equity as well.' This isso: because the ulterior :and , sti,bstarjtial pur- 
pose is not to protect the infringed patent that is locked up, but to 
force the public and the.trade to . usç : another .patent, ,,Thus is pre- 
sented; an inéquitable .situation which a coiu't of equity should at 
least leave where itfinds it. ■ 

Against the ideâ that the holder of the leg-al right should be left 
to leg;al remédies, the suggestion is raade that légal remedy in a patent 
case would involve a niultiplicity of suits; and should a, holder of the 
légal right besubjected to such inconvenience ? , , The answer is "Yes," 
if the légal right is held in nonuse for a wrongful ulterior purpose in 
respect to another right, and to the end that that particular right shall 
hâve the exclusive field, and remain as the only invention available 
to the public. It must always be borne in.mind that the relief sought 
is not that the patent in use, as a rightful monopoly, shall not be 
infringed, but that other patents may be held in nonuse under équitable 
protection, so that the new discoveries which theycovér shall not come 
into compétition with the discovery, in use. Ûnder such conditions 
the appeal to equity is groundless. Reasonable protection of the right- 
ful monopoly in use does not require equity to hold otlier discoveries 
in nonuse, to the end that the particular invention in use shall be 
the only one available to the public. It is no sufficient answer to say 
that, as the statute intends a monopoly, the situation is sui generis, 
because it is not the rightful sui generis statutory monopoly in use 
that is equitably objectionable, but the statutory monopoly in suit, 
held in deliberate nonuse in aid of it, that is equitably objectionable. 
While the légal statutory monopoly of the invention covered by the 
paper patent in suit is in and of itself rightful, when such rightful 
statutory monopoly is not to be exercised, but held over the public, 
entrenched in deliberate nonuse for an ulterior purpose with respect 
to another right, such rightful monopoly becomes harmful, and, as 
such, an inéquitable one. 

To thus force business through acquirement and nonuse of titles, 
based upon a public statute intended to promote invention and protect 
use, is quite as inéquitable and harmiul as is influence of trade through 
deceptive trade-marks, which equity will not aid. 

Trade-mark rights are légal property, and, under a gênerai rule, 
protected by equity. But, when it is found that the underlying purpose 
is to wrong the public under the guise of a trade-mark, equitv right- 
fully withholds support ; and the books are f ull of analogous situa- 
tions where both law and equity bave refused to' follow the exercise 
of the légal right into the fîeld of wrong and oppression to business 
and communities. This is upon the idea that neither the law nor equity 
foUovvs the légal right in order that it shall be established and main- 
tained where the purpose is to ■ fix a harmful use or control upon 
business or upon the public. High.on Injunctions, §§1092-109-5; 
California Fig Syrup Company v. Putnam (C. C.) CC Fed. 750; Id., 
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69 Fed. 740, 16 C. C. A..376 ; Manhattan Medicine Company v. Wood, 
108 U. S. 218,. 223, 3 Sup. Ct. 436, 27 L. Ed. 706 ; Church v.. Proctor, 
GG Fed. 240, 13 G. C- A. ^436 ; Connell v. Reed, 128 Mass. 477, 3.5 
Am. Rep.397; 3 Austin on Jurisprudence (3d Eng. Ed.) 668; Phelps, 
Jurid. Eq. Abridged, § 239; 1 Pomeroy's Equity Juris. (Ist Ed.) § 
427; Leather Cloth Company v. American Leather Cloth Company, 
4 De Gex, ]. & S. 137, 142, 144; s. c, 11 H. L. Cas. S23. In tlie last 
case cited, Eord Westbury, in turning the case upon the wrongful 
purpose in connection with the property which the plaintiff sought to 
protect, says, "He loses, and very justly, his right to claim the assist- 
ance of a court o,f equity" ; and in Church v. Proctor, 66 Fed. 240, 245, 
13 C. C. A. 426, 431, we held at law and upon légal principles that the 
légal right of contract would not be upheld for the benefit of a wrong- 
doer in respect to a business énterprise which contemplated imposition 
upon the gênerai public. 

I again state, for purposes of illustration, the proposition that légal, 
artificial patent rights, based upon statute law giving monopoly and 
control for a limited time, hâve no greater sanctity as rights than 
natural légal rights in the hands of an individual, which he may 
monopolize and control without limit as to time. Both hold good as 
légal rights and may be controlled by the owner, but courts of equity 
should not as to either class aid the owner in a purpose to acquire and 
so use his légal rights as to unreasonably control trade. 

Perhaps a man may legally acquire and destroy a product, which, 
under natural conditions, would create trade and be consumed by the 
public ; but will courts of equity aid ? Such an équitable question of 
injunction cannot be determined upon the principle of technical, ab- 
stract, légal right, bècause, if it were to be determined upon the single 
idea of absolute, légal right, one might at his own absolute will domi- 
nate and dismantle competing business establishments. 

Aside from patent right conditions (conditions at best not involving 
rights superior to ordinary property rights), suppose a scheme to hold 
and dominate priées in the fruit market through regular arrivais in a 
given harbor of stated cargoes of fruit, and suppose by reason of stress 
of weather the arrivai of vessels had been delayed or accelerated, and 
that two vessels arrive when only one was expected, and suppose that 
the owners, to the end that the market should not be overstocked and 
priées fluctuated, should deliberately dump one of the cargoes, under 
such circumstances it would not be supposed that any one would contend 
that the act in itself was not in a sensé wrong, still such an act could 
perhaps be defended upon the ground of légal, abstract right of owner- 
ship and control. But whether equity, as an instrument of government 
for the reasonable protection of légal rights, would aid in a consumma- 
tion of the scheme through the arm of injunction by restraining in- 
terférence with the dump, is quite another question. 

Again, it is well understood in the wood-pulp industry that at least 
80 per cent, of spruce fibre is required in order to get commercial 
fibre pulp for the manufacture of paper, and suppose either a natural 
person, or a corporation, or a combination of corporations, with a 
purpose to wholly overturn the gênerai économie conditions in the 
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wood-pulp and paper industry, should buy the eiitire spruce product of 
the country, which, of course, is a thing quite possible, and, of course, 
something which might be legally donc, and supposent should be held 
with notice that it would be neither used nor sold, the avowed purpose 
being to force upon the public and into the newspaper business an 
artificial patent product which would bring greater profits in return. 
If such a condition is dominant and absolute, and may hâve the aid of 
equity as a contrblling force, the owner of the légal title may not only 
withhold the natural spruce product, but he may, if he so wiUs, hold 
in nonuse the patent product, his attitude thus operating to withdraw 
newspapers, magazines, and wrapping paper from the public, or, in 
the event of use of his patent product under his absolute right, he may 
dominate the additional expense which the public shall pay for the pat- 
ent product which his control bas forced into the newspaper, magazine, 
and wrapping paper industries. Such a perverse, oppressive, and rev- 
olutionary exercise of a naked and abstract légal right might not 
operate to forfeit the right to hold the légal title, but upon équitable 
principles it would operate to forfeit the right to hâve équitable i-elief 
or équitable aid by vvay of injunction. The person so holding and ex- 
ercising the légal right might perhaps recover damages in an action 
at law from individuals who invade the légal right. The damages, 
however, would probably hâve référence to the value of the spruce 
rather than to the loss of profits in respect to the product wrongf ully 
intended to be forced upon the public. 

The suggestion of Judge Lurton in the Heaton Case, that security 
to the public résides in the supposition that business : instincts and 
business interests will induce the patentée to use the most bénéficiai 
right, is no sufficient answer to such an idea of absolutism. That 
school of légal and équitable philosophy would still leave the holder 
of the ctnnulated patents in nonuse in the domain of control, because 
he âlone may absolutely will which product is most bénéficiai, and which 
the public and business shall hâve, and upon what terms, and this 
would be at the expense of intended compétitive conditions in trade. 

It is for such reasons and upon such considérations that equity 
should at least leave parties to stand upon their légal rights witli- 
out the aid of injunction. when it is their purpose to acquire légal 
titles for control in the direction of forcing. ibonditions which ofïend 
the spirit of the law, public policy, and the conscience of equity. 

Again, to illustrate that eciuity does not always follow the légal 
right, a member of the public bas a légal right to use a public high- 
way, but a court of equity would not enter the field for the purpose 
of aiding him in such an exercise of the right as âmounts to a public 
nuisance, or in such an exercise of the légal right of travel as to 
wholly reverse the policy. of the law in respect to the gênerai public, 
whose rights bave référence to the purpose of the law which insti- 
tuted the highwa}' situation and to which the relative right.: relate. 

An injunction in aid of a légal' right does not follow as a strict 
légal right, nor does it follow as of' course, The question whether 
an injunction should go in a givèn case relates quite as much to the 
purpose in respect to the use of the right as the right Jtself. The 
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purpose for which the right is to be exercised may be quite décisive 
of the question whether a court of equity will aid by injunction. 

An individual or a corporation who holds a na,ked, légal, statutory 
right, and who sustains a wrongful attitude to public policy and to 
the law upon which the right is founded, has no vested right to hâve 
an équitable injunction in his aid, because the attitude is one which 
offends public policy, and ignores the intention of the statute law 
upon which the supposed right is founded. 

Courts of equity are neither bound by principles of equity nor 
justice in the exercise of discrétion to help a situation in purpose 
wrongful. They may safely leave such a situation to be solved upon 
lines of légal right. Every right created by law and every natural 
right may be so inequitably used as to forfeit the claim upon equity 
to hâve the right aided by injunction. It is an ancient and familiar 
principle of equity that one who asks the aid of equity should accord 
equity. That principle is quite décisive of the question hère. Under 
sùch a principle, injunction should not aid a situation which in volves 
inequity, and especially where the situation involves an inequity which 
results froin a purpose and use which contravene the spirit of the 
Constitution — a purpose and use which ofïend public policy and over- 
throw the intention of the statute law upon which the supposed right is 
founded, and in respect of which the équitable injunction relief is 
sought. Under such circumstances the discretionary right to ask for 
équitable injunction aid is forfeited upon the ground that equity will 
not aid the wrongful or oppressive exercise of the légal right, but will 
leave it where equity finds it. 

A court of equity by means of injunction should no more aid an 
individual or a corporation in a purpose to control industries through 
a monopoly of patent rights held in intentional and deliberate nonuse 
than it should aid a person or a corporation in a purpose through 
strictly légal titles or govermnent grants, not involving invention, to 
control and monopolize the coal industry, or any other industry, where 
the purpose is to control a situation which afïects the rights and inter- 
ests of the gênerai public. 

Many jurists hold the view that the Sherman act, conferring upon 
the fédéral courts jurisdiction over matters of trust, etc., and the sub- 
séquent acts extending and empliasizing its provisions, are merely 
declaratory of efficient and potential principles of common law and 
doctrines of equity governing courts of gênerai jurisdiction. 

Without regard, however, to the question whether this is strictly 
so or not, and without regard to the question whether an aggregation 
of patent rights for the purpose of locking them up and denying to the 
public the constitutionally and statutorily intended benefits of inven- 
tion, ail to the end that a single invention or discovery shall be forcéd 
upon the public by withholding ail others, is something within the récent 
provisions of the acts of Congress intended to protect the public against 
monopoly, it, at least, is something which présents a situation as lacking 
in equity, so far as injunction is concerned, as are situations where 
unfair and inéquitable control is secured through aggregations pro- 
hibited by the acts of Congress to which référence has been made. 
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To restatethe position: Tlie statute protects the right tomake, use, 
and vend. There was never any idea of équitable injunctioft protection 
of patent rights in thè hands of individuals or corporations in the stifled 
condition of nonuse, witli a purpose and a resuit which retard busi- 
ness prosperity and benefits, which, under natural compétitive con- 
ditions, would corne to tf ade and industry, a purpose and a ;result at 
once harmful to the gênerai public interests, and without denying the 
individual or corporate abstract right to acquire and hold the légal title 
to any number of patents, once admitting that équitable protection 
should be given to a single competing patent purposely acquired and 
held in deliberate nonuse to. stifle patent compétition, the légal and 
équitable logic, involved in the proposition, carries injunction protec- 
tion to a complète monopoly of ail useful invention and discoveries 
held in nonuse, if so willed by the owner, a condition of things, in an 
équitable sensé, at once intolérable. 

Under a contract which gives patentées a monopoly of the thing 
invented, but more properly under a public statute, into which the 
public interests enter, which protects in the exclusive right to make, 
use, and vend, a court of equity is asked to help suppress- ail inven- 
tion, which upon merit fairly enters into compétition with the statu- 
tory monopoly which they hold. Such would be a monopoly beyond 
the statutorily intended monopoly, and one which would ofïend the 
laws of business and every principle of natural justice, and the prop- 
osition of équitable aid through injunction is indefensible. 

Reasonable considérations of wise public policy, and of principles 
governing équitable jurisprudence, require that équitable aid, through 
the discretionary arm of injunction, should be withheld from one 
who attempts to unreasonably and inequitably oppress the gênerai 
public, and to so use a naked légal right, which inheres in a situation 
involving a government purpose, and into which the public right in 
a sensé enters, as to oiïend and wholly reverse the plain spirit and 
policy of the fundamental law upon which the right is founded. 

Justification of noninjunction intervention under such circumstances 
invokes no novel doctrine. Noninterference under such conditions is 
based upon fundamental and substantial grounds of justice and equity. 
Artificial statutory rights, existing in deliberate nonuse for purposes 
of control and to dominate business, with the légal right aided by 
équitable injunction, would at once become a thing altogether intolér- 
able and indefensible. 

If this is not a case of merit for injunction, équitable jurisdiction 
will not be held for purposes of an accounting. Such relief in patent 
cases is ordinarily incidental to some other equity. Root v. Railway 
Company, 105 U. S. 189, 26 t,. Ed. 975; Germain v. Wilgus, 67 Fed. 
597, 600, 14 C. C. A. 561, 564. 
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In rp REBilAN. 

WILIvIAJIS T. HAYKS. 

(Circuit Court of Appeals, Xintli Circuit. November 2, 190C.) 

No. 1,279. 

1. JUDGMEKTS— PnOCEEDTNOS FOR KNFORCEMENT OF DOR.MA>"T JUDGMENT— CaLI- 

ÏORNIA StATDTE. 

A proceeding uiider Code Civ. Proe. Cal. § OSÔ, wbieh provides tliat a 
judgiflent inay be enforced or earriod into exécution after tbe lapse 
of five years f rom tlie date of its entry by loave of tlie court upon motion, 
or ujwn judsrment founded on supplemental pleadings. is a remedy entirely 
independeiit of an action upon tbe judgnient, wliich, by section 33G, is re 
quired to be bror.çht witbin flve yea,rs; and, under tbe construction placed 
upon tlie statute by tlic Suprême Court of tlie state, sucli exécution niay be 
awarded nt any time in the discrétion of tbe court, and without notice to 
tbe défendant. 

2. Bankruptcy— Provable Clatms— Dobsiaxt Ji'dcment. 

A judgnient of a state court of Califoruia on whicb an exécution bas 
been awarded under tbe produisions of Code Civ. Proe. Cal. § 68.J, more tban 
five years after its enti\y. wbich exeetition was levied prior to bankruptcy 
proceeding.s against tbe défendant, is provable as a claim against bis es- 
tate, notwitbstanding tbe fact tbat an action tbereon is barred by limita- 
tion under anotber section of tbe statute. 

Appeal from District Court of the United States for the Southern 
District of California. 

On AuguSt 4, 3897, the Kational Bank of California obtained in the superior 
court of the state of California for Los Angeles county, a judgmeiit against 
,lolm Rebman. K. il. Ilerring. and otbers. for $.'î.498.71, wbieb judgmnet was 
docketed on Augnst 24tb of tbat yeiir. Subsequeutly the défendant Herring 
paid tbe .indgmeiit. and toolc.an assignaient tbereof in tbe name of iUalcolm JI. 
Ilayes. On July .", ]904, Ilayes. ajiiiearing by bis counsel, upon an ex parte 
motion, obtained an order of tbe superior court for tbe enforcement of tbe 
judgnient and Tbe issuanee of exécution tbereon. This proceeding was had 
under section 08.5 of tbe California Code of Civil Procédure. On July 27, 1904. 
an amendntory order was entered. to tbe effect tbat exécution against Rebman 
be foi" only one-balf of tlie judguient. and interest. Tbereupon exécution was 
issued and levied upon ail money due to tbe said Rebman from the Siiring 
Street Company, a corporation. On the saine day Rebman flled bis pétition 
In bankruptcy, and was tbereafter ad.judged bankrupt. Ilayes tliereafter pre- 
sented bis judgment before the référée in bankruptcy as a claim against tbe 
estate of said bankrupt. It was objected to on tbe ground tbat it was barred 
by section 8,H0 (1) of tbe California Code of Civil Procédure. Tbe objection 
was sustained by the référée, but upon tlie review of tbe matter before the 
district court, thé ruling of tbe référée was reversed, and tbe judgment was al- 
lowed as a claim against the estate of tbe bankrupt. From tbat décision, the 
trustée appeals to this court. 

E. S. Williams, for appellant. 
Chas. H. McFarland, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and IIAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The .statute of limitations of California (Code Civ. Proe. § 33G) pro- 
vides that an action niày bé bfotight upon a judgment or decree of 
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any court of the United States or of any state within the United States 
within five years. It has been held that the statute begins to run against 
an action upon a judgment after the lapse of the period within which 
an appeal may be taken therefrom. Feeney v. Hinckley, 134 Cal. 467, 
66 Pac. 580, 86 Am. Rep. 290. The judgment in this case having been 
entered on August IC, 1897, an action upon it was barred on February 
17, 19.03. The order permitting the exécution to issue was had on July 
5, 1904. It was obtainèd under the provisions of section 685 of the 
Code of Civil Procédure which reads as foUows : 

"In ail cases the judgment may be enforced or carried into exécution after 
the lapse of five years from the date of Its entry by leave of the court upon 
motion or upon judgment for that purpose fouuded upon supplemental plead- 
ings ; but nothing in thls section shall be construed to revive a judgment for 
the recovery of money which shall hâve been barred by limitation at the time 
of the passage of this act." 

This section is found in the division of the Code which treats of the 
exécution of "the judgment in civil actions." It is an amendment of a 
former statute, and the amendment was made several years after the 
enactment of section 336. The décision of the présent case dépends 
upon its meaning and its effect. The appellant contends that the order 
could not lawfuUy be made without notice to the judgment debtor, and 
if anything was obtainèd by the appellee under the order of July 5, 
1904, it was nothing more than the permission of the court to enforce 
by exécution the judgment, and that the order could not hâve the effect 
to revive the judgnrent or the lien thereof; that the enforcement of 
the judgment can be had only through the machinery of the California 
state court, and that when the opération of that machinery was stopped 
as it was hère by the bankruptcy of Rebman, the judgment creditor 
was remediless, and that when his claim was presented in bankruptcy, 
its binding obligation depended on whether an action on the judgment 
could then bave been prosecuted. 

Was the order authorizing the issuance of exécution void for want 
of notice to the judgment debtor of the motion for leave to issue it? 
At common law, if the plaintiff failed to take out exécution on a judg- 
ment in a real action within a year and a day from the date on which 
the judgment became final, exécution cotdd not be thereafter issued 
without reviving the judgment by scire facias. By statute (Westmin- 
ster II), a similarremedy was provided for the revival of a judgment 
in a Personal action. The purpose vi^as to afford the judgment debtor 
an opportunity to show if he could that the judgment had been paid, 
released, or satisfied, and, in default thereof, to give the creditor a new 
writ of exécution. Although in CaHfornia the writ of scire facias is 
abolished (Humiston v. Smith, 21 Cal. 129) the statutes of that state 
contain two remédies for the enforcement of a dormant judgment: 
First, an action on the judgment, to be brought within a period of five 
years ; and, second, the proceeding under section 685 of the Code for 
leave to issue exécution. The time within which the latter proceeding 
may be brought is not limited by the terms of the statute ; but it has 
been held that the order is subject to the discrétion of the court, and 
that, in the proper exercise of that discrétion, it may be granted or 
withheld. Wheeler v. Eldred, 121 Cal. 28, 53 Pac. 431, 66 Am. St. 
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Rep. 20; Wheeler v. Eidred, 137 Cal. 38, 69 Pac. 619. Tt is the rule 
in England, and the almost universal rule in the United States, that an 
exécution issued after the lapse of more than a year and a day f rom the 
date of the judgment, or after the statutory period, without the pre- 
liminary steps prescribed by statute, is voidable merely, and not void ; 
that, when the judgment is so renewed without notice, the défendant 
may after^vards make his défense, if any he hâve, by proceedings to 
set the writ aside, but that if he neglects so to do, others may not do 
it for him, nor may the exécution or a sale thereunder be attacked col- 
laterally. Freeman Ex. 29, Morris v. Jones, 2 B. & C. 2.T2 ; Mariner 
V. Coon, 16 Wis. 465; Doe v. Harter, 1 Ind. 427; Genesee Bank 
V. Spencer, 18 N. Y. 150; Eddv v. Coldwell, 23 Or. 163, 31 Pac. 
475, 37 Am. St. Rep. 672 ; Hernandez v. Drake, 81 111. 34 ; Willard 
V. Whipple, 40 Vt. 219 ; Lawrence v. Grambling, 13 S. C. 120. It is 
to be noted that in the majority of the statutes under which the above 
cited décisions were rendered, it was expressly provided that the order 
should be made "only" upon notice, etc. But, in the statute of Califor- 
nia, there is no provision requiring notice. In Bryan v. Stidger, 17 
Cal. 271, the court, in construing section 214 of the practice act (Laws 
1851, p. 85, c. 5) then in force, in which, as in the présent statute, there 
was no provision for notice, held that no notice to the opposite party 
is required on an application for exécution on a judgment more than 
five years old. The court said : 

"It wonid serve no u=efiil purpose to require notice for if the exécution issues 
Irregularly or if the defenclatit bas a good défense or any oause to show 
against the enforcement of the process he bas a plaln and speedy remedy." 

In Harrier v. Bassford, 145 Cal. 529, 78 Pac. 1038, answering the 
contention that section G85 is unconstitutinnal, for the reason that it 
makes no provision for notice, the court said: 

"The Législature bas the undonbted power to say that an exécution may is- 
sue on a .iudsment at any tiine after its entry or rendition. It may mai-te the 
period 5 years, 20 years. or any other definite tirae, or it may malce the right 
to an exécution unconditional for 5 years, and leave It optional vsith the court 
to mal^e it upon motion for an indefinite period thereafter. The latter is tlie 
course wliich bas been pursued by our I.*gislature. If this be within the legi.s- 
lative power. it raust be equally compétent for it to déclare that such motion 
may be made without notice. • » * Such notice is not necessary to con- 
Btitute that due process of law which Is guarantied by the Constitution of the 
United States. The due process of law there guarantied is obtained by the 
service of siimmons on the défendants or their subséquent appearance In the 
action before judgment." 

It is urged against the applicability of that décision to the présent 
case that in Harrier v. Bassford the exécution was issued before the 
expiration of the five years' period of limitation, and that the language 
of the opinion was guarded by an express référence to that fact. We 
cannot see that that fact makes any différence. The language and rea- 
soning of the opinion directly meet the question hère involved, and are 
as applicable to a proceeding under section 685 after the bar of the stat- 
ute of an action on the judgment as to a proceeding before such bar. 
The proceeding under section 685 is an independent remedy. It bas 
nothing to do with an action on a judgment, and is not affected by the 
statute of limitations applicable to such actions, nor by the fact that 
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tlie grafiting' of tlic ordcr is in the discrétion of the court.' The judg- 
nicnt in question was not outlawcd. It is truc tliat an action upon it 
was barred, but tlie bar- was onl\' to; that particular remcdy. The 
judg-inent was still enforceable. 

AVedo notoverlook the décision of the Court of Appeal of the Second 
District of California, rendered since the date of the décision of the 
présent case in the court below. National Bank v. Los Angeles Iron & 
vSteel Co. (Cal. App.) 81 Pae. 40(5. In that case the judgment of the 
Supcrior Court of Los Angeles county, ordering the issuance of the 
writ in question hère, was reversed. The court held that since an order 
for the enforcement ofa judgment over five years o!d is to be grantcd 
only in the exercise of a sound discrétion, on a sufficient showing to 
overcome the presumption that the judgment is barred, such pro- 
ceeding can be properly taken only on notice and hcaring. W'e do not 
feel bound to follow tliat décision since, in our judgment, it départs 
from the principles announced by the Suprême Court of California in 
Harrier v. Bassford and Bryan v. Stidger, and from the recognized 
rule sustained by English and American décisions above aoted. The 
décision in Bryan v. Stidger was rendered in a case in which the 
statutory period for an action on the judgment had expired. That fact 
was held not to afïcct the right to issue the writ without notice. to the 
judgment debtor. Conccrning the statutes which controlled décision 
in that case, Judgc Licld, in Mason v. Cronise, 20 Cal. 212, said : 

"There is. porliaps. soniptliiiig wliioh !it first appears a little singular in the 
législation allowiiig tlip isniiance of an oxeeution after the lapse of tive years. 
and donying tlie right of action upon the .ludgnieut after that period. But 
there is nothing so inconsistont iu it as to re(iuire any forced C£instruction of 
the language of eitlipr of the two sections. * « * 'p^e Législature haw 
thero deelared that actions upon .ludgments may he brought within a dosignat- 
ed period ; but it lias not deelared! that domestic .ludgments shali, after that 
Iioriod, be incaiiable of enforcement. It bas by another act provided for their 
enforcement aftetwards in a certain mode — by exécution, which is to be is- 
sued only upon the establishnient of certain pr'eliminar.y' faets — as that the 
.iudgraent continues unsntisfied and due; that is, reniains undischargcd, and 
of binding obligation upon the debtor." 

It follows from thèse views that the amount due the appellee on the 
judgment was provable as a claira against the estate of the bankrupt. 
Tn the sixty-third section of the bankruptcy act. under the title "Debts 
which may be proved," it is provided as follows : 

"(a) Dehts of tho bankruirt may be proved and allowed against his estate 
which are (1) a, fixed liability. .'is evidenced by a .ludgment or an instrument 
in writing absojutely owiug at the tinie of the filiug of the pétition against 
him, whether then payable or not, with any interest tliereon which would hâve 
beeu recoverable at the date, or with a robate of interest upon such as were 
not then pa.yable and did not bear interest." 

It is not denied that, but for the intervention of bankruptcy procced- 
ings, the appellee by his éxecution and levy would hâve obtained sat- 
isfaction of his judgment. 

The court below, when its attention is directed to the subséquent 
judgment of the Court of Appeal of the Second District of California, 
may, it is true, set aside its order allowing the claim of the appellee. 
But thé question which we hâve to consider is whether the court below 
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erred in allowing- tlie claim as it was presented. We do not find that 
it did. 

Its judgment is ,affirmed. 

NOTE. — ïhe following is tlie opinion of Wellborn, District Judge, on review 
of referee's order: 

WELLBORN, District Jutlge. A judgiuent barred by limitation, and for 
wliose enforceinent no remedy exists. is not provable iu baiiliruptcy. Tlie 
•question hère to be determined is wlietlier or not the order of the superior 
court of this county, in tlie case of National Bank of California v. John Reb- 
snan, entered July 5, 3004, removed the bar of linntations, or provided any 
•other relief, so as to make the judgment a provable claim. 

The proceeding which resulted in said order was had under section 685 of 
the Code of Civil l'roeedure of this state. as amended March 9, 1,895 (Statutes 
and Amendments to the Codes 189:",, p. îi8), which section, if not a substitute 
for, is analogous to the writ of scire facias, of which writ it lias been said: 
"The proceeding by writ of scire facias to revive a personal judgment is stat- 
utory. It had its origin in the statuts of Westminster II (St. 13 Edw. I, c. 
45). It is not an original proceeding, but a mère eontinuance oï the former 
suit — a supplementary remedy to aid 1m the recovery of the debt evideneed 
■by the original judgment. Adams v. Savage, 3 Salk. 321, 2 Bac. Abr. 598; 
McGill V. Perrigo, 9 Johna. (N. Y.) 2.".9 ; Humphreys v. Lundy, 37 Mo. 320, 
323. Its purpose Is not to ralse the issue of the validlty of the original judg- 
ment, but to offer the debtor an opportunity to show, if he can, that the 
former judgment has been paid, satisfiod, or released, and, if be cannot, to 
avoid the statute of limitations against the judgment and it.s lien, if it haye 
one, and to glve the créditer a new right of enforcemeut frora the date of 
the judgment of revival. Its effect, when it results in a new judgment, is 
to avoid the statute of limitations, to set it running again from the date of 
the judgment of revival, and to reinstate the old judgment, and any lien which 
)t évidences, as of the date of the judgment of revival." Lafayette County v. 
Wonderly, 92 Fed. 314, 34 C. C. A. 360. See, also, 18 Ency. of PI. & Pr. p. 
1061, note 4. 

The Suprême Court of this state seem to express the same opinion as to the 
effect of an order under said section in the case of Wheeler v. EIdred, 121 Cal. 
28, 53 Pac. 431, 66 Am. St. Rep. 20, where it is said (italics mine) : "Asido 
from autliority, it seems to us manifestly politic, at least in aetlolis where tltle 
to real property is involved, that the court should not be bound to allow the 
enforcement of the judgment after lapse of flve years ; otherwise the judg- 
ment iecomes a perpétuai encnmhrance by mère neglect of the owner to exécute 
It." 

Furthermore, that It was the purpose of amended section 685 to provide a 
remedy for the revival of dormant judgments, other than money Judgments 
barred when the section was passed, is cleiirly shown in the last sentence 
of the section, which is as follows: "But nothing in this section shall be con- 
strued to revive a judgment for the recovery of money which shall hâve been 
barred by limitation at the time of the passage of this act." 

From the foregoing authorities it follows that the order of the Superior 
Court above mentioned is not liniited to the Issuance of one exécution, as con- 
teuded for by the trustée in bankruptcy, but revived the judgment, thiis rein- 
vesting it witli ail powers, attributes, and conditions originally attached to it, 
Inchidiug plaintift's remedy to suit thereon, which had beeu suspended by 
lapse of time, through opération of the statute of limitations. It appears, 
however. that said order luis been apjiealed to the Suprême Court of the state, 
where the case is riow iiending, and, since the provableness of said judgment 
dépends iipon the affirmance of said order, further action In this court on the 
olaiin shouid be postponed nntil the final disposition of said appeal. 

The order no\^- under review will be set aside. and the matter returned to the 
reïeree, to be proceeded witU iu accordauce with this opinion. 
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SCOTT et al. V. LAAS et al. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1907.) 

No. 1,307. 

Patents— Suit fob Infbingement— Pbeliminart Injitnction. 

A décision of the Court of Appeals of tlie District of Columbia on ap- 
peal afflmiing that of the Patent Office in interférence proceedlngs In- 
volving the question of prlorlty of invention is a sufficient reinforcement 
of the presumption of validity arising from the grant of the patent to 
authorlze a court in Its discrétion to grant a preliminary injunction to re- 
straln infrlngement of the patent by the unsuccessful contestant, where 
the only défense made la that of prlorlty of Invention and infrlngement 
Is not déni éd. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 38, Patents, J§ 473, 
474.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The appellants are the défendants below in a bill filed by the appel- 
lees alleging infringement of United States letters patent No. 757,754, 
for "railway-rail stay," issued to Laas and Sponenburg, April 19, 1904 ; 
and this appeal is from an order of the Circuit Court granting a pre- 
liminary injunction. The injunctional order rests upon the bill, an- 
swer, and affidavits, which disclose interférence proeeedings in the 
Patent Office between the individual défendants, carried by appeal to 
the Court of Appeals of the District of Columbia, and issue of the 
patent in suit pursuant to décision thereupon. No issue of infringe- 
ment in fact is raised, and the opinion filed in the Circuit Court states 
the ground upon which the order was granted, as follows: 

QUARLES, District Judge. This is a motion for a prelimlnary Injunction 
based upon a bill In equity chargiug infrlngement of United States letters 
patent No. 757,754, praylng an accounting and injunction, and is also predi- 
cated upon the affidavit of Robert H. Wiles, a mechanical expert, who swears 
that there is substantlal identlty between the devices of coraplainants and de- 
fendants. The défendants in reply rely upon their answer and certain affi- 
davits, and affidavits were submltted by complainants In rebuttal. Thèse af- 
fidavits disclose a sharp confllct as to facts, and involve charges of perjury 
and mutilation of entries in books of account, etc. 

The answer admits that Scott, one of the défendants, filed an application in 
the Patent Office for a patent upon a device claimed in terms in the spécifica- 
tion of letters patent No. 757,754. It admits an Interférence in the Patent Office 
as to claims 1 and 2 of complainants' patent, that proeeedings were had and 
testimony taken on both sides, and that such case was carried by appeal 
through the several tribunals of the Patent Office, and thereupon an appeal 
was taken from the ruling of the Commissioner of Patents to the Court 
of Appeals of the District or Columbia, where the issue of priority was declded 
in favor of the complainants. It is admitîed in the answer that défendants 
are manufacturing and selling rail stays after the Scott device, but not in 
such quanti tles as charged in the bill. The answer conta ins no référence to 
the prlor art, and the patent of the complainants Is not impeached on any 
other ground. It bas been held that having applied for a patent upon the 
identieal device the défendants could not wlth good grâce ralse an issue as to 
patentabiUty. Thomas v. Electric Co. (O. C.) 111 Ped. 923. The défendants 
agaln ralse the same issue which was settled adversely to them by the 
Court of Appeals of the District of Columbia, and stlll lusist that the défend- 
ant ]^tt was the original inventor, and was guilty of no lâches in presenting 
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Ms application to th« Patent Office, and la therefore entltled to be held and 
considered the original Inventol- of sueh devlce. Ail tbe aflidavits on botli 
•ides relate to the question of priority. 'mus it appears tliat the défendants 
«eelv in thls action a retfial of the idèntlcal issue that was decided advepsely 
to them by the Court of Appeals of the District of Columbla. 

Theré may be good ground for contending that the détermination of the 
Court of Appeals Is a finaiity as to the very parties wlio litigated this 
question in tliat tribunal. It wlll be remembered that the Suprême Court of 
tlie District of Columbia had no jurisdlctlon over interférences, but tliat ju- 
risdictloh Is expressly conferred upon the Court of Appeals by section 9 
of chapter 74 of 27 Statutes at Large, without any qualification whatever. 
It is a court of gênerai jurisdiction, and by section 8 of the act above cited 
an appeal lies to the Suprême Court of the United States from evei"y final 
judgment or decree thereof. 

It It were not for section 4915, Rev. St. (c. 74, 27 Stat. 436 [U. S. Comp. St. 
1901, p. 3392]), there oould be no question as to the conclusiveness of this 
judgjnent between the parties thereto. But it is not necessary to décide or fur- 
ther consider that question for the purpose of this motion. The authorities 
seem to be agreed that, when one has sustained his right to priority of inren- 
tion in a contested interférence, be is entitled to a strong presumptlon In his 
favor. CofBu v. Ogden, 18 Wall, 120, 124, 21 L. Ed. 821; Cantrell v. Wbllick, 
117 U. S. GS9, 6 Sup. et. 970. 29 L. Ed. 1017; Morgan v. Daniels, 153 U. S. 120, 
14 Sùp. et. 772, 38 U Ed. 657. There seems to be sufflcient authority for the 
furtli'ér proposition that the eomplainants who hâve thus maintained their 
contention .of priority are prima facie entitled to a preliminary injunction 
pendeute iite. 2 Robinson, § 5613; Smith v. Ilalliyard (C. C.) 16 Fed. 414; 
Palmer Tire Co. v. Newton Rubber Worijs (C. C.) 73 Fed. 218; Barr v. New 
York Co. (C. C.) 32 Fed. 79; Celluloïd Co. v. Chrolithian Co. (C. C.) 24 Fed. 
275. This conclusion Is cOnsonant wlth reason. Thèse parties figured in the 
interférence. There is in this suit no issue raised except the question of pri- 
ority. There would seem to be no necessity for requiring proof of any other 
adjudication as a condition précèdent to injunetional relief. It is practieally 
conceded that défendants are marketing a device covered by the monopoiy tliat 
complaiiiants are entitled to enjoy by virtue of their patent, and it is averred 
in tlie bill, and not specifically denied, that défendants are not financially re- 
spousible to answer for the damages, savings, and profits that may be awarded 
against them herein. Seidenberg v. Davidson (C. C.) 112 Fed. 431. 

The law seems to be wèli settled that in asserting the priority of their in- 
vention in the teeth of the décision of the Court of Appeals the défendants are 
assuming a burden analogous to that which devolves upon the prosecutor in 
a criminal case. They^ must satisl:y the court beyond a rcasonable doubt 
Therefore It would seem that the only question left open ou this application Is 
whether the défendants by their ex parte showing hère hâve successtuily main- 
tained their contention beyond a reasonable doubt. 

In vievv of the fact that the défendants hâve since the argument of this mo- 
tion filed a cross-bill under section 4915, Rev. St. [U. S. Comp. St. 1001, p. 3.'Î92] 
for a retriai in equity, and as the persons màking thèse several affidavits will 
undoubtedl,y be witnesses upon such hearing, it is not expédient that the 
court should discuss the aflidavits in détail. It is perhaps sufficient to saj 
that the showing made b.v the défendants does not exclude every reasonable 
doubt that the défendant Scott was the first meritorious inventor of the devlce 
In question ; that the strong presumption that the law raises in favor of tlie 
eomplainants by reason of the décision of the Court of Appeals of the 
District of Columbia, has not been met and overcome by the affldnvits liere 
presented, and therefore the court is constrained to hold that coin[)laiiiauts 
are entitled to a preliminary injunction as prayed, and It Is so ordcred. 

E. H. Bottom and Chas. C. Linthicum, for appellants. 

Jas. H. Raymond and Otto C. Barnett, for appellees. 

Beforc GROSSCUP, BAKER and SEAMAN, Circuit Judges. 
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SEAMAN, Circuit Judge, after statiiig' the fâct^;delivei;eîi thé opin- 
ion of the court. ;.,;,.'' '[[ ,'.J '- li ' 

Thèse propositions, at least, are well fistablished, notowly intthe rul- 
ings of this court, but under ail the-authorities, in reférendeto prelim- 
iiiâry relief in fàvor oî the owner of a patent whèn'the fact'of infrihge- 
ment is charged and undisputed : ... (1) That an iîijûhction ,pendente 
lite may issue, if patentable invention appears on the, face of the patent, 
and the presumptions ârising from the grant hâve been 'reinforced 
by the décision of a compétent court, upholding the invention, upôn 
issijes duly raised and fairly litigated. (2) That on appeal from an 
order so predicated the only inquiry is whether the discrétion of the 
court vvas improperly exercised under the circumstancesç and when 
disputed questions of fact are raised, as to priority of invention- or like 
issues, which were alike involved in the prior litigatiçii,' it is plainly 
within that discrétion, to say the least, '.tp reserve thëir détermination 
for final hearing upon full proof. The injunctional order from which 
this appeal is brought was thus well founded under the first-mentioned 
doctrine; and it is unnecessafy to consider other rules which are press- 
ed in the argument, but not involved in the case, as authorizing or not 
authorizing such relief. The opinion filed below upon granting the 
order rightly recognizes the interférence proceedings and décision 
therein of the Court of Appeals of the District of Columbia as within 
the meaning of the doctrine above stated, and well states the ground 
for the allowance. We are content to rest affirmance thereupon, with 
the remark, however, that the décision of the Court of Appeals refer- 
red to arose upon the statutory appeal from the ruling of the Patent 
Office, in the interférence proceeding, under the testimony there ad- 
duced. Considération thereof remains for final hearing, and no inti- 
mation is intended that such décision is res judicata or conclusive in 
the présent controversy, or of other than persuasive èffect in référence 
to facts thus involved. 

The order of the Circuit Court is affirmed. 



COOK V. STERT.ING PXKCTRTC C'O. , 
(Circuit Court of Appeals, Seventh Circuit. Jauuary 2, 1907.) 
No. 1,201. ■ ■ , ; 

1. Patents— P.4iR0i, Liciosse— yALiniTY. 

A paroi license under a patent may be sustain<>d ami speciflcally en- 
forced as betwewi the parties. 

[Eé. Note. — For cases iii point, see Cent. Dig. vol. 38, Patents, § 300.] 

2. Evidence— Paroi, Evidence— CoNTHACTS-rFnAtïD and ]Mi,STAii;E. ; 

AVhile. as a gênerai ruie, a paroi contraet reduced to writing is to be 
lield as fully expressed in tîie vv-rïtiiKs?, .tlli.s-nlfïes hot exclude a court of 
equity from iuquldng whether throushfraud, nii«it;ilie, or infulvertenco 
Ihe writing fails t'o express' the agi'eemeht, nor froiii givmg efCoct to the 
oral agreelnent;\yhere such frvnjd, niigtaKe, or iniidveutence appears. 

[Ed. Note. — For cases in point, s^ee Cent. Dig. vol. 20, Evidence, §§ 1990- 
2020.] 



COOK.T,. S.TEKLIXG ELECÏKIO CO. 7;67 

3. CoRPOKATIpNS— CqXTKACT in CONTEStPIjATION^Or I?yCOKPOr.ATIO?f . 

Au agreemênt énterod 'iiito in, contf'mplation of jncoi-poriition and fol- 
lowed byinc-oriX)ratic(iiis biiiding upou tlle 'parties, and wili be euforced 
in its entirety wlierè ail except oiie ot thé tenus of tlic eontract ihavcr 
been executod, aijd ijijeli , tenu liagi f aijed of (>xecution solely. th.rough 
fraud, mistal^e. or. iujidvertçiic-e ol', tiiç pai'tics. 

[Ed. Note.— For cases in point, sce Cent. Uig. vol. 12, Corporatioas, 
§5 97-30O] , ■ , 

Appeal from the Circuit Gourt of the United States for the District 
of Indiana. 

For opinion below, sec 118 Fed. 45. 

Tlie Mil was* to restraiu tlie iafriiigonieiit of lettexs , patent Xo. 641,373, Is- 
sued Jan. ]6th, 1900, to Ergnlî B. Cook,, for a ncw and usefu! improvemeut in 
téléphone switch boards— -tlio défense being liy way of plea tliat prior to any 
of the acts eomplained of ïn the bill, and prior to the issiianee of the patent, 
the appellant made with appellee an oral agreement, wliereby it granted to ap- 
pellee, and to its offleers and direetor.», in its behalf, the exehiBivo right to 
make, use and sell, and to liceuse others to make, use, and sell, varions im- 
provenients, among whieh was the improvemeut in téléphone switeh board.s 
covered by the patent in suit, sueh license to rnn througbout the United States, 
and for the full term of the life of the patent. 

The lieense pleaded covered not only the patent in suit, but ten other patents 
then issued, and applications theii pending in the patent office — the patent sued 
upon being then in the form of an application upon whifh a patent was sub- 
sequently issued. At.the tiine the suit was brought, nine otlier suits wero 
brought upon the other patents referred to ; it being stijinlated that thèse 
nine suits should be determined according to the decree entered in the suit 
under considération. In the Circuit Court the liill was dismissod. The further 
facts, necessary to the détermination of this cause, are stated in the opinion. 

Keene H. Addington, for appellant. 
John F. McHugh, for appellee. 

Before GROSSCUP. SEAMAN, and KOHLSAAT, Circuit Judges. 

GROSSCUP, Circuit Judge. Appellant is an electrical engineer 
and inventor, and prior to 1898 was in the employ of the Central Union 
Téléphone Compan}', which etnplo}' he left in the year 1898, to engage 
in the business of manufacturing electrical machinery, devices and 
appliances. This he did through a corporation known as the Sterling 
Electric Company, of Illinois, two-thirds of whose stock was owned 
by him, and one-third by one Walter E. Doolittle^a corporation that 
in February, 1898, began to manufacture and sell electrical :machinery. 
appliances, devices, and apparatus, used especially in operating télé- 
phonie Systems. 

February 83rd', 1898, there was executed by appellant to the Ster- 
ling, Electric Company of Illinois, a written license covering the in- 
ventions of appellant in téléphonie apparatus, some of which inven- 
tions had matured already into patents, and others were pending on 
application (but not ? covering, Ihe patent in suit, application for which 
had just been made) which license granted to the Sterling Company 
the exclusive right to manufacture, séll and use, the inventions' thus 
named. 

The business of the Sterling Electric Company of Illinois seems to 
hâve grôwn.rapidly— ëo rapidly, indeei^Lithat for the purpose of getting 
|i;,working capital to.take eare of , its mcreasing' business^ negotiations 
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were opéned up between Cook and Doolittle, on the one side, and the 
Commercial Club of Lafayette, on the other, looking toward the re- 
moval of the plant from Chicago to Lafayette. Some matters con- 
nected with thèse negotiations are admitted. It is admitted, for 
instance, that the negotiation contemplated that the property of the 
Illinois corporation should be taken over by an Indiana corporation of 
the same name, having a capital stock of one hundred thousand dol- 
lars ; that the property thus taken over should include ail the property, 
plant and assets of the Illinois corporation (except bills receivable and 
book accounts), as also a license from appellant of the right to manu- 
facture, use and sell, certain téléphone machinery, devices, apparatus 
and appliances covered by his inventions (the extent of this license be- 
ing the thing in dispute) ; that to Cook and his wife and Doolittle should 
be issued seventy-five thousand dollars par value of the Indiana corpora- 
tion, fully paid and non-assessable, and the other twenty-five thousand 
to be subscribed and paid for in cash by certain citizens of Lafayette ; 
that of this seventy-five thousand issued to Cook and his associâtes, fif- 
teen thousand should be bought from him at par, in cash, by citizens 
of Lafayette ; and that ail of thèse stipulations, except the disputed one 
relating to the license, were fully carried ont in the removal that took 
place. 

The terms of the transfer having been agreed upon between the 
Commercial Club of Lafayette and Cook and his associâtes, and the 
Indiana corporation having been organized, Cook and his associâtes 
formally proposed, and the appellee by resolution of its directors for- 
mally accepted, the exclusive right and license to manufacture and 
sell certain inventions, some of them covered by letters patent already 
issued, others by application pending, at the valuation of thirty thousand 
dollars — the balance of the property having been put in at forty-five 
thousand dollars — for which the seventy-five thousand dollars par value 
of stock was formally issued. The inventions thus named, however, 
in this formai proposai and acceptance, did not specifiically include the 
one in suit. The contention of Cook, so far as there is dispute as to 
the facts of the case, is that this formai proposai and acceptance was 
intended to cover the whole of his contract obligation with the com- 
mittee of the Commercial Club; the contention of the appellee being 
that Cook purposely omitted from this proposai the invention included 
in this suit, as also other inventions then pending on application in the 
patent ofiîce, and that the directors, relying upon Cook's superior 
knowledge of what inventions he possessed, and his intention in good 
faith to carry out the preliminary agreement, inadvertently accepted 
the formai proposai, and thereupon issued the stock. 

A careful examination of the record, keeping in view the entire set- 
ting of the transaction, as well as the spécifie facts testified to, convinces 
us that whatever Cook secretly intended, the committee from Lafayette 
was led by him to believe that the company to be organized would ac- 
quire a license to manufacture, use and sell, not only under the patents 
and applications mentioned ih Cook's subséquent formai proposai to 
the board of directors, but ail patents and applications pertaining to 
the opération of téléphonie Systems; and that the board of directors 
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was led by Cook to believe, that in accepting his formai proposai, and 
issuing his stock, the company was obtaining the patent in suit as a 
part of what the committee believed that it had contracted for. To 
go into an élaboration of the reasons for this conclusion would be a 
useless waste of space. It is the conclusion to which the master came 
after hearing the witnesses, and carefuUy reviewing the testimony. 
It was the conclusion of the judge reviewing the master. It is em- 
bodied clearly and consciously in the sworn testimony of the members 
of the committee who negotiated with Cook in the conférence that led 
to the consummation of the transaction. The déniai of Cook is in many 
respects entirely unsatisfactory. And it would be difficult to conceive 
that intelligent men who, in the spirit of a public interest, contemplated 
bringing to their town a new industry, supplementing their public spirit 
by embarking a substantial sum of their own money in the venture, 
would omit from the calculation an élément so essential to the success 
of the enterprise. To hold otherwise, would be to crédit to the cunning 
of appellant a success, and to the committee that dealt with him a 
stupidity, that the care shown in ail the other branches of the negotia- 
tion clearly discrédit. 

The disputed fact of the case thus determined, the question remains 
■«fhether the finding avails the défense interposed by appellee. The 
.principal contentions of the appellant on this question are : That the 
paroi negotiations, whatever they were, were merged in the written 
proposai and acceptance; that the paroi negotiations, having been 
conducted by a voluntary committee, did not become a contract, because 
there was no corporation then organized — no principal behind the com- 
mittee; and that the license, constituting as it does an assignment, 
could not be made except in writing. 

The contentions are not applicable to the case under considération. 
True, as to the world at large, an assignment is not good unless put in 
writing and recorded; but as between parties to the transaction, a li- 
cense by paroi may be sustained, and enforced, if need be, by a decree 
for spécifie performance. True, also, as a gênerai rule, a paroi contract 
reduced to writing, is to be held as fully expressed in the writing. 
But this does not exclude a court of equity from the inquiry whether, 
by fraud, mistake, or inadvertence, the writing fails to express the 
agreement ; or (such fraud, mistake, or inadvertence appearing) from 
giving force to the oral agreement. Nor is it true that an arrangement 
entered into, in contemplation of incorporation, and followed by in- 
corporation, is not binding upon the parties, when ail the terms of the 
contract except the one in dispute bave been fully and in good faith 
executed, and the disputed term fails of exécution solely through the 
fraud, mistake, or inadvertence of the parties. To hold, in this respect, 
as we are asked to hold, would be to make ail agreements preliminary 
to incorporation of no avail, notwithstanding the completion of the 
transaction by incorporation — a doctrine that in the présent develop- 
ment of the law has no standing whatever. 

For the reasons stated, the decree of the Circuit Court is affirmed. 
150 F.— 49 
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PENNSYTj VANIA CO. v. BAT et al, 
. , ,: (Circuit Court, N. D. Illinois, E. D. September 19, 1906.) 
No. 27,261. 

1. EQXJITY— MULTIFARIOUSNESS OF BlLL— JoiNDBR Oï DEFENDAKTS. 

A bill by a railroad company for an injunctiou to restrain brolcers froui 
dealing in spécial nontransferable tickets issued by it is not multifarious 
because a number of défendants are joined wlio bave no connection witli 
eacb otUer, where ail are engagea in the sanie business, and are alilce in- 
terested in the questions at issue and tbe joiuder will save a niultiplicit.\- 
of suits. 
. [Ed. Note. — For cases in point, seo Cent. l)ig. vol. 19, Equity, §§ oTl-:i79.] 

2. Injukction— JuRiSDicTioN OF Equity—Restkaikung lîKOKEiîs riio.M Deal- 

ing IN NONÏRANSPEBABLE lîAILROAD TiCKETS. 

A railroad company bas a présent property interest in the right to is- 
sue spécial nontransferable tickets and to hâve the same mauitained as 
nontransferable, whether such tickets are already issued or are to bo 
issued from time to time iu the future as its business or the needs of the. 
public may require, and niay maintain a suit in equity to protect such 
right by in.i'unction against brolvcrs whô are engaged in the business of 
buyiug such tickets and reselling theni to otliers, to be used in violation of 
their terms and to the Irréparable injury of complainaut ; there being no 
adéquate remedy at law. 

In Equity. Suit for injunction. 
See 138 Fed. 203. 

George Willarci, F. R. Babcock, and Brode E. Davis, for complain- 
aut. 

Moses, Rosenthal & Kennedy and Thomas W. Brown (Moritz 
Rosenthal, of counsel), for certain défendants. 

J. W. Loeb, for certain défendants. 

KOHLSAAT, Circuit Judge. Complainant files its bill to restrain 
défendants from dealing now or hereafter in those railroad tickets 
and other documentary évidences issued and to be issued by the rail- 
road company and made exchangeable for passage upon its trains, 
vidiich purport, .upon their face, to be nontransferable. 

From the bill it appears that there are in this country four associa- 
tions knovvn, respectively, as the "American," "National," the "Amer- 
ican Travelers'," and the "Guarantce" Ticket Brokers' Associations, 
the members of which, known as "ticket brokers" or "scalpers," hâve 
offices in ail the principal cities of the United States ;, that défendants 
are ail members of one or the other of said associations; that they act 
in concert and stand by each other ; that ail tickets sold by any one be- 
longing to the association are guarantied by the association ; that com- 
plainant bas issued and intends in the future, from time to time, to issue, 
as occasion requires, spécial tickets to persons desiring to attend con- 
ventions Upon its own ;lines and also upon Connecting Hues, and for 
other particular occasions involving the accommodation of large num- 
bers of people, for whiçh a charge is in différent ways niade at a lower 
price than its regular rates ; that such practice is essential to the carry- 
ing on of its business as a common carrier ; that ail of thèse tickets or 
certificates are made nontransferable, and their use is limited to the 
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persons to whom they are issued; that défendants are engaged in 
defeating the précautions taken by complainant to Hmit tlie use thereof 
to the party to whom they were issued, and to that end in various ways 
procure the false impersonation of the original party by others, and 
thereby secure to such impersonator transportation upon the unused 
portion of such ticket or certificate at a rate much less than the regular 
rate ; that in this way défendants defraud complainant and harass the 
traveling public; that, whenever discovered, the tickets or certificates 
or whatever is used are taken up, and the holder required to pay full 
fare or leave the train. The bill then recites the présent and intended 
future issuance of a great number of such tickets to those desiring to 
attend the St. Louis Fair, commemorating the Louisiana Purchase, 
giving a stop-over privilège at Chicago ; that the practice. of défendants 
is contrary to the laws of Illinois and of the United States ; that, un- 
less restrained, défendants and each of them will, in the ordinary 
course of their business, engage in the said unlawful traffic in the St. 
Louis Fair tickets or certificates, ail of which are by their terms non- 
transferable ; that it is not possible to detect the fraud in ail cases: 
that, owing to the nonresidence of many of the parties using such tick- 
ets or certificates, it is impracticable to prosecute them, and the num- 
ber of cases is so great that it would be impossible to obtain any adé- 
quate redress by means of suits at law. It further allèges that at- 
tempts to detect the said frauds will cause constant, continuons, and 
irrémédiable annoyance and injury to complainant, for which it has no 
adéquate remedy at law ; that ail ticket brokers are practically in com- 
bination or conspiracy to defraud railroad companies ; that said défend- 
ants "hâve been joined herein because their business and transactions 
complained of are in act, purpose, and effect identified, and in order to 
prevent a multiplicity of suits, the same relief being sought as to each 
and ail of them." The bill further avers that défendants "are engaged 
in the business of selling and propose to continue in the business of 
selling and regularly dealing in said nontransferable tickets issued for 
transportation over your orator's railroad." 

The défendants, after certain preliminary proceedings, filed an an- 
swer, and the cause was referred to a master to take proofs and report 
his findings of fact and law. In the meantime défendants consented to 
the entry of a preliminary injunction, limited to nontransferable tickets 
or certificates given on account of the St. Louis Fair. The cause is now 
before the court on exceptions to the master's report. A multitude of 
exceptions were taken to questions and answers, which tend merely to 
advise the court of the gênerai character of the défendants' business 
methods. They are not such as work any damage or wrong to them, 
when the cause is before the court without a jury, and they will, there- 
fore, be overruled. For défendants it is contended that no case is made 
against them which justifies their joinder herein. As before stated, 
they were made parties, it is claimed, because their methods are alike 
with regard to complainant"s business, and to avoid a multiplicity of 
suits. The joinder does not rest upon conspiracy or combinatioft to 
injure complainant,, though the bill charges that their acts practically 
amount to that. As stated above, it is alleged in the bill and abundant- 
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ly established by the évidence and the report of the master that défend- 
ants stand in the attitude of waiting until spécial nontransferable tickets 
or certifïcates are issued by complainant upon which they may seize, 
contrary to law, and traffic in them to their own advantage, and to the 
injury of complainant. It does not appear directly that they hâve 
ail donc so ; but that the business is such that in pursuing it they must 
needs hâve donc so and continue so to do. 

It seems to be pretty well established by the authorities that the thing 
sought to be protected in such suits is the right of the railroad company 
to issue nontransferable tickets and reserve to itself the advantage, 
whatever it may be, of having them maintained as nontransferable in 
fact. It is easy to understand hovî'' there may resuit very material bene- 
fit to the railroad from such a limitation, as well as very great injury 
from the anticipated action of défendants with référence thereto. It 
is not a fair or reasonable construction to hold that this suit is brought 
merely to protect the varions limited contracts for transportation which 
may be issued by the railroad company from time to time. It appears 
from the évidence that the accommodation of the traveling public 
makes it a matter of necessity that spécial occasion tickets be issued. 
It is justified by long usage and popular demand. It is an indispensable 
incident to the exercise of their charter privilèges. It is a présent right 
to a future benefit. This proposition finds légal sanction in numerous 
cases. In Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 
648, it was held that the court had jurisdiction to restrain seizures 
under the South Carolina dispensary law threatened against future im- 
portations of liquors, upon the ground that the thing to be protected 
was the right to import, as part of complainant's business. Judge 
Thayer ruled in the case of IlHnois Central Railroad v. Cafïrey et al. 
(C. C.) 128 Fed. 770, that the action of ticket brokers in regard to thèse 
spécial tickets is an interférence with the rights of the railroad compa- 
nies, and that a court of equity has a right to intervene. The same posi- 
tion was taken by Judge Dixon in Atchison, Topeka & Santa Fé R. R. 
Co. V. Kirby et al., unreported, so far as I am advised. To the same 
effect is the opinion of the court in Schubach v. McDonald (Mo. Sup.) 
78 S. W. 1020, 65 L. R. A. 136. "The right asserted by the railroads 
and denied and threatened by the ticket brokers," says the court, "is 
a right that is natural to mankind. It is a right that the Législature 
of this state and the Congress of the United States bave expressly con- 
ferred upon the corporation railroads, and which the Suprême Court 
of the United States has expressly declared they possess. It is a right 
that is guarantied to every man by the organic law of the land — a right 
to contract concerning a légal subject-matter. Such right is property 
within the meaning of the law. The ticket brokers deny the existence 
of that right and threaten to invade it. The law affords no adéquate 
remedy for such an infringement of such a right." 

In National Télégraphie News Company v. Western Union Tele- 
graph Company, 119 Fed. 299, 56 C. C. A. 198, 60 L. R. A. 855, it was 
said by Judge Grcsscup, speaking for the Court of Appeals for this 
circuit: 

"What Is called 'tangible property' has corne to be, in most great enterprises, 
but tlie embodiment, physically, of an underiying life — a life that, in its coii- 
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tribution to success, is immeasurably more effective than the mère pbysioal em- 
bodiment. * * « it is needless to say that to every ingrédient of property 
tlms made up — tlie iutanajible as well as tbe tangible, tliat which is disoernible 
to miiid only, as well as tbat susceptible to pliysicul toneb — equity extends ap- 
prupriate protection." 

The cases of Louisville & Nashville R. R. Company v. Bitternian 
(decided March 27, l'JOG, by the Court of Appeals for the Fifth Circuit) 
144 Fed. 34, B. & O. R. R. Co. v. Sayre et al. (superior court of Cincin- 
nati), and numerous other décisions of the courts are to tlie sanie eflfect. 
The right to ail nianner of legitimate railroad business, including as 
a vital part thereof the right to issue nontransferable tickets as it may 
elect from time to time, and hâve them maintained as such, is undoubt- 
edly inviolable in complainant. It is its pasture land and défendants 
hâve been grazing in it, and threaten to do so again, and as often 
as the same présents good grazing. The facts would seem to bring 
the case within the décision in Smith v. Rivens (G. C.) oG Fed. 352. 
While the stipulation upon which the preliminary order was entered 
reserves to défendants the right "to object to the power and jurisdiction 
of the court in the premises to grant any or ail of the relief prayed for 
in an ! by said bill," yet it fairly waives the question of multifarious- 
ness ; otherwise no order cotild bave been entered. 

It goes without saying that complainant would be compelled to bring 
innumerable suits at law in order to protect its rights, if there were 
no jurisdiction in equity to grant the relief hère sought. The utter 
withdrawal of ail spécial rate tickets would seem to be the only solution 
of the situation. There would ])ractically exist a wrong without a 
.remedy. If, then, complainant bas a ]iresent property interest in the 
right to issue thèse tickets from time to time (and the reasoning of 
the cases before cited is clearly to that efifect), it follows that the relief 
hère sought is not merely the protection of thèse spécial tickets, but of 
the right to issue them. The railroad business of the complainant, in- 
cluding ail the varied avenues through which it lawfully expresses itself 
and opérâtes, is a unit. This unit, with its right to transact the business 
hère sought to be protected, is a substantial property interest, and is 
now before the court, as a court of equity, asking for that relief which 
equitv is so well equipped to decree and enforce. In Haie v. Allinson, 
188 Û. S. 77, 23 Sup. Ct. 244, i? L. Ed. 380, it is said that, where 
there is a community of interest among a nutnber of défendants in the 
questions of law and fact involved in the great controversy, jurisdiction 
exists to maintain suit against a number of persons to prevent a multi- 
plicity cf suits. To the same effect are Wyman v. Bowman, 127 Fed. 
2();), 62 C. C. A. 180, and the cases thercin cited. And in liayden v. 
Thompson, 71 Fed. 00, 17 C. C. A. 592, and Salvage v. Ilyde, 5 Mad- 
dox (Eng. Chan.) IKS, it is declared that no bill is multifarious which 
présents a common point of litigation, the décision of which will affect 
the whole subject-matter and settle the rights of ail the parties. To the 
same effect is Nashville, C. & St. L. Rv. v. McConnell (C. C.) 82 
Fed. 65. 

It is well settled that the question of multifariousness is largely 
within the sound discrétion of the court, and that each case must dé- 
pend upon its own circurastances. Counsel for défendants himself 
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says, on page Wï of his brief, that the only question involved in the case 
is the issue of an injunction forever restraining the défendants from 
dealing in any tickets of the complainants, thus appealing for a dé- 
cision upon the power of the court to enjoin défendants from dealing 
in nontransferable tickets, and not depending upon the point under 
considération. Whether this be so or not, I ani of the opinion that the 
bill is not multifarious. This objection is usually reached on de- 
murrer, but in the présent case it is urged in exceptions to the report 
as appearing from the évidence, as well as saved in the answer. The 
exception is overruled. 

Défendants interpose the défense of lâches. The évidence does not 
justify that défense. The acts complained of are in violation of law and 
a fraud upon complainant. Défendants will not be allowed to set up 
such a plea under the circumstances of this case. 

This brings us to the crux of the présent proceeding, and that is 
the power of the court to enjoin défendants from dealing in the future 
in spécial nontransferable tickets not yet issued, as to which the spécial 
occasion for their issuance has not arrived or even been specifically 
conceived. For a time the power of the railroads to issue such tickets 
good only in the hands of the first purchaser was questioned by the 
courts ; but, as occasions for spécial accommodations on the part of the 
traveling public increased in number, the necessity for them was rec- 
ognized, and now the courts of almost every state in the Union and the 
Suprême Court of the United States hâve held them valid. With a few 
exceptions, the states hâve enacted laws for their protection and for 
the prosecution of those engaging in the purchase, sale, and manipula- 
tion of such tickets. 

Défendants urge that the relief sought by the bill and recommended 
by the master trespasses upon the powers of the législative department 
of the government; that it is an attempt to lay down and enforce a 
cause of action. In a limited sensé, every injunctional order looking to 
the prévention of wrongful acts against property is necessarily a rule 
of action. The décision of the Suprême Court of the United States 
in N. Y. & C. Ry. Co. v. Interstate Commerce Commission, 200 U. S. 
404, 26 Sup. et. 272, 50 L. Ed. 515, is not at ail hère in point. There 
it was sought, as the court says, to remove the carrier from the pro- 
tection of the law of the land, and require it thereafter to conduct ail 
its business under the jeopardy of punishment for contempt for violat- 
ing a gênerai injunction. The proceeding was instituted under the In- 
terstate commerce act. It was not a proceeding to protect property 
rights in existence. It was an attempt to re-enact the statute into a 
decree. The case lacks every élément urged in support of the présent 
suit, and manifestly could not hâve been sustained by the Suprême 
Court. It is true that the New York courts and some others hâve taken 
a position antagonistic to that hère stated, while those above cited 
and many others bave adhered to the principles upon which it is now 
sought to décide this case. Conceding, however, that the suit is one 
to protect the right of complainant to issue limited tickets from time to 
time, and that défendants are threatening to invade that right, it 
seems to me the reasoning of the courts in the St. Louis World"s Pair 
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Cases and of tlic otlicr courts above quoted from clearly answers and 
disposes of the objections urged to the granting of this relief by the New 
York courts. The attempt of défendants' counsel to discrédit the 
opinions of the scveral courts which hâve rendered thèse décisions on 
the ground of popular demand and self-intercst does not appeal to the 
judgnient of the court. The opinions speak for themsclves. The ques- 
tion involved is a large one. It affects both the railroads and the public. 
It is now before the Suprême Court, and will be there lînally settled. 
In view of this fact, it was the purpose of the court to hold the case 
until that court bas disposed of the mattcr before it; but at the request 
of counsel for both parties hercto, this décision is rendered. 

The court is of the opinion that equity bas full juriscliction at this 
time to restrain défendants from dealing iu complainant's nontransfer- 
able tickets issued and to be issued upon the broad jjropositions (1) 
that complainant bas a présent pro]5erty intercst in tlie riglit to issue 
such évidences of transportation, whether already issued or to be is- 
sued from time to time in tb.e future, and to bave the same maintaincd 
as nontransferable ; and (2) that défendants are threatening to seize 
upon and deal in, for thcir own advantage, such nontransferable tickets, 
to the wrong and in fraud of complainant's présent business rights 
contrary to law. 

The exceptions to the report are overruled, the report is confirmed, 
and a perpétuai injunction granted as prayed. Complainant's counsel 
may prépare and présent a decrec in accordance herew ith. 
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MYERS V. SAME. ENT1':R v. SAME. 

(Circuit Court, D. South Carolina. Doeemljor 23, IDOG.) 

1. RAILROADS~Co^•soLIDATIO^'— Distinction Between Consolidation aivd 

Merger. 

There is a distinct clifference between a consolidation and a merger ol' 
two railroad companies. In a consolidation, both go eut of existence as 
scparate corporations, and a new corporation is created, which takes their 
place and property ; while in case of a morger one loses its identity by 
absorption in the otlior, whicrh remains in existence, and succeeds to Its 
projferty, and issues its own stock to the stockiioldcrs of the niorgcd coni- 
pany. 

[PJd. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §§ 443- 
4o5.] 

2. Same— Mebcek. 

The Atlantic Coast Line Railroad Company, incorpornted in Virginia 
and having its iiriucipal otiices in Richmond, with power given by its 
charter to "consolidate with itself" other corporations, entered into an 
agreenieut of "consolidation and merger" with a compaii,y owning Con- 
necting Unes, incorporated in otbcr states, which agreement provided that 
the stock of the second conipauy should be retired and canceled, and stock 
of the Coast Line Company issued in its place; that ail the stock, prop- 
erty, and franchises of both shonld be merged, united, and Consolidated, 
"so as to forni a merged, united and Consolidated coiupany" ; that "said 
merger, union, and eonsolidation shall be into the Atlantic Coast Line Rail- 
road Company, which is to continue the naine of the Consolidated Com- 
pany" ; and that its office should reiuain in Richmond. Under such 
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agreement the stock of the second company was canceled, but stock pre- 
viously Issued by the Coast Une Company remained outstandlng, and such 
Company took charge of and operated ail Unes prevlously owned and 
operated by elther company, wlthout any change in Its management or 
control. Held, that such agreement e£fected a merger, and not a consoli- 
dation, and that the Coast Line Company continued to exist as a Virginia 
corporation. 
8. Removal or CAtrSES— Citizesship of Corporation— Eiteot of Eeincob- 

POBATINO IN ANOTHEK StATE. 

Under Code of Laws, S. O. 1902, § 2050 et seq., whlch authorize elther 
the merger or consolidation of a rallroad company of the state with 
another company of the state or of another state when domesticated in the 
state, and, In case of consolidation, the issuing of a certlflcate or charter 
to the Consolidated company, where a union of two such companles is by 
merger, instead of consolidation, by vlrtue of which a corporation of an- 
other state absorbs and acquires the property of the other, such corpora- 
tion does not, by applylng for and obtaining a certlflcate or charter of 
consolidation, become a citizen of South Carollna for the purposes of the 
Jurlsdiction of a fédéral court, but remains a citizen of the state In which 
It was originally Incorporated, although the effect Is to make it a do- 
mestic corporation of the state for other purposes. 
4. Same—Cokpobations— Allégation of Citizenship. 

Where a corporation défendant in a pétition for removal allèges that It 
was organized under the laws of a state other than that In which it Is 
sued, an allégation that it is not a citizen of the latter state is unneces- 
sary. 

On Motions to Remand to State Court. 

W. A. Holman, Howell & Gruber, J. P. K. Bryan, and W. Turner 
Logan, for plaintiffs. 

T. M. Aîordecai, W. Huger Fitzsimmons, David Bell, Willcox & 
Willcox, and H. E. Davis, for défendant. 

PRITCHARD, Circuit Judge. This is a motion to remand to the 
state court and is based upon an allégation that the défendant company 
is a citizen of the state of South Carolina. The report of the référée 
contains a full and complète statement of ail the facts leading up to 
the incorporation of what is known as the "Atlantic Coast Line Rail- 
road Company," défendant in the above-entitled actions. The report is 
as f oUows : 

(1) That the General Assembly of tbe state of Virginia at Its session of 1835- 
86, by an act passed March 14, 1836 (Acts 1835-36, p. 146, c. 121), chartered a 
corporation by the name of the "Rlehmond & Petersburg Rallroad Company," 
and under the provisions of that act the Incorporators therein named duly 
organized and constructed and operated a Une of rallroad. 

(2) That after the organization of said corporation the General Assembly 
of Virginia from time to time passed acts empowering It to borrow money and 
to Issue bonds, and on the 16th day of January, 1867, passed an act (Acts 
1866-67, p. 537, c. 74) authorizing it to extend its track through the city of 
Petersburg, so as to connect with the Petersburg Rallroad Company, which 
corporation had been organized some time prier thereto. 

(3) On the Ist day of March, 1898, the General Assembly of Virginia passed 
an act entitled "An act to authorize the consolidation of the Rlehmond & 
Petersburg Rallroad Company and the Petersburg Rallroad Company, and to 
authorize the Consolidated company to change its name to the Atlantic Coast 
Line Rallroad Company of Virginia" (Acts 1897-98, p. 674, c. 635), and by 
Tlrtue of such authorlty the Petersburg Railroad Company, by deed of bar- 
gain and sale, conveyed ail of its property, rlghts, and franchises to the Rlch- 
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mond & Petersburg Railroad Company, and the name of the RIchmond & 
Petersburg Railroad Company was by subséquent action of tlie stoclïholders 
changea to Atlantic Coast Line Railroad Company of Virginia ; the Rich- 
mond & Petersburg Railroad Company and the l'etersburg Railroad Company 
ceasing to exist as separate corporations. 

(4) That prior to the ISth day of July, 1898, there had been created by and 
organized under the laws of the state of South Carolina, as South Carolina 
corporations, the Wilmington, Coliunbia & Augusta Railroad Company, the 
Cheraw & Darlington Railroad Company, the Northeastern Railroad Company, 
the Manchester & Augusta Railroad Company, and the Florence Railroad 
Company ; and by an act of the General Assembly of South Carolina approved 
the 5th day of :March. 1897 (22 St. at Large, p. G53), the said companies were 
permitted to consolidate and become one Company under the name of the 
Atlantic Coast Line Railroad Company of South Carolina; and on the said 
18th day of July. 1898, the Atlantic Coast Line Railroad Company of South 
Carolina having beon duly organized under the autbority of said act, the said 
WilmingtoD, Columbia & Augusta Railroad (;ompany, the Northeastern Rail- 
road Company, the Manchester ife Augusta Railroad Company, the Cheraw 
Railroad Company, and the Florence Railroad Company did by deed of bar- 
gain and sale convey ail of their property, rigbts, and franchises to the At- 
lantic Coast Line Railroad Company of South Carolina; and atter said con- 
veyance the said Wilmington, Columbia & Augusta Railroad Company, the 
Northeastern Railroad Company, the Manchester & Augusta Railroad Com- 
pany, the Cheraw & Darlington Railroad Company, and the Florence Railroad 
Company ceased to exist as separate corporations, and ceased to exercise any 
corporate funetions under their respective charters, and ail tlieir rights, prop- 
erties, and franchises became vested in and were operated and controlled by 
the Atlantic Coast Line Company of South Carolina. 

(5) Under the provision of the gênerai law of South Carolina any railroad 
Company organized under the laws of that state, and operating a railroad 
either wholly or partly within or partly witbout that state, is authorized 
to merge and consolidato its capital stock, franchises, and property with those 
of any other railroad company organizcd or operated under the laws of that 
state or any other state, whenever the companies proposing to be Consolidated 
shall form a continuons line of railroads, oithcr witb each other or by means 
of an intervening railroad. See Rev. St, S. C. 1893, art. 3, c. 51. 

(C) That the line of railroad operated by the Atlantic Coast Line Railroad 
Company of Virginia conneeted with the line of railroad owned and operated by 
the Wilmington & AVoldon Railroad Company in tlie state of North Carolina, 
and the line of railro.'id owned and ojieratod by tbe AVilmington & Weldon Rail- 
road Company coniiccced with the line of railroads owned and operated by tbe 
Atlantic Coast Line Railroad Compuuy of South (Carolina, so tbat the line of 
railroad of the Atlnnti(' (,'oast Line Railroad Company of Virginia, and the At- 
lantic Coast Line Company of South Carolina formed a continuons line of rail- 
road by means of the intervening line of tbe Wilmington & AVeldon Railroad 
Company of North Carolina. 

(7) On thfi 12th day of .Tanuary, 1900, tbe General Assemlily of Virginia 
passed an act (Acts 1899-1900, p. 24, c. 18) by which It authorized the Atlantic 
Coast Line Railroad Company of Virginia to change its name, to increase the 
number of its stockholders and oflicers, to increase its capital stock, and to 
issue bonds secured by one or more mortgages, and further authorized it to 
lease and consolidate with itself other cori)orations, and otherwise enlarge the 
powers of the said Atlantic Coast Line Railroad Company of Virginia; and 
thereafter, to wit, on the 18th day of April, 1900, the said Atlantic Coast Line 
Railroad Company of Virginia, by a deed of bargain and sale dated on that 
date, became the owner of the respective property and franchises of the Nor- 
folk & Carolina Railroad Company, a corporation of the states of Virginia 
and North Carolina, the Wilmington & Weldon Railroad Company, a corpora- 
tion of North Carolina, the Southeastern Railroad Company, a corporation of 
North Carolina, and the Atlantic Coast Line Railroad Company of South 
Carolina, a corporation of that state ; and, after the exécution of this deed by 
them to the Atlantic Coast Line Railroad Company of Virginia, the said Nor- 
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folk & Carolina Raili'oad Company, the Wilniiiigtou & Weldon Rallroad Com- 
pany, the Southeastern Rallroad Company, and the Atlahtlc Coast Line Rall- 
road Company of South Carolina ceased to exist or to pperate any of thelr 
corporate powers and functions, and a)l of thelr rights, propertles, and fran- 
chises became vested in and were controlled by tlip Atlantic Coast Line Rall- 
road Company of Vir^'inia, àud the deed exo/:utcd to it was, in eomplianee 
wlth the requiremeuts of the law of the state of South Carolina, duly recorded 
In the offices of the Secretary of State and the clerks of the court and other re- 
cording offices of the counties through which the Unes acquired by the At- 
lantic Coast Line Railroad Company of Virginia ran. 

(8) The General Assembly of South Carolina on the 9th of Mareh. 1896, 
passed an aet (22 St. at Large, p. 114), entitled "An act to approve the raan- 
ner in which railroad conipanics incorporated under the Uiws of other statea or 
countries may hecome incorporated in this state," wliich act provided "that 
each and every railroad company or railroad corporation created or organized 
under and by virtue of any government other than that of this state, desiring 
to own or earry on business or exercise any corporate functions In ttiis state, 
of any kind whatsoever, shall first tile In tbe office of the Secretary of State a 
copy of Its charter, paylng thei-efor such fées as niay be required by law, and 
cause a copy of such charter to be recorded in the office of the register of mesne 
conveyance or clerk of court of comnion pleas in each eouiity in which said 
company or corporation desires or proposes to carry on its business or to ac- 
quire or own property" ; and in accordance with this act a duly authentieated 
copy of the charter of the Atlantic Coast Line Railroad Company of Virginia 
was filed in the office of the Secretary of State of South Carolina on the 16th 
day of April, 1900, and a duly authentieated copy of said charter was re- 
corded in the office of the registrar of mesne conveyance or clerk of the court 
of the respective counties in which the Atlantic Coast Line Railroad Company 
of Virginia proposed to carry on business or to acquire or own property in 
the state of South Carolina. 

(0) That subséquent to the exécution of the deed of indenture dated the ISth 
day of April, 1900, and referred to in paragrapli 7 of tliese findings of fact, the 
Atlantic Coast Line Railroad Company of Virginia, having been autborized 
so to do by the amendment to Its charter passed by the General Assembly of 
Virginia and approved January 32, 190O, by a vote of the majority of Its 
stoclcholdera changed its name from the Atlantic Coast Line Company of 
Virginia to tlie Atlantic Coast Line Railroad Company ; and from that time 
«n the last-nanied company, the Atlantic Coast Line Railroad Company, as 
the successor of the Atlantic Coast Line Railroad Company of Virginia, by 
the change of name aforesaid, owned, controlled, and operated the propertles 
:and franchises formerly belonging to and operated by the Atlantic Coast Line 
Railroad Company of South Carolina and tlie otber companies which bad con- 
veyed to the Atlantic Coast Line Railroad Company of Virginia — stock of the 
isaid Atlantic Coast Line Railroad Company of South Carolina being retired and 
c-aneeled, and stock of the uew company issued in exchiuige therefor. 

(10) That prior to the lOth day of May, 1901, the Charleston & Savannah 
Railroad Company was a corporation existing under the laws of the states of 
South Carolina and Georgia, the Brunswick & Westei-n Railroad Company was 
a corporation existing under the laws of the state of Georgia, the Alabama Mid- 
land Rallroad Company was a corporation existing under the laws of the 
States of Georgia and Alabama, the Silver Siirings, Ocala & Gulf Railroad Com- 
pany was a corporation existing under the laws of the state of Florlda, the 
Tampa & Thonotossa Railroad Company was a corporation existing under the 
laws of the state of Florlda, and the Siivannah, Florida & Western Railway 
Company was a corporation existing under the laws of the states of Florlda 
and Georgia. On that date, to wit, tlie lOth day of May, 1901, thèse several 
companies entered into a joint agreement, ijursuant to the laws of the dif- 
férent states in which they were incorporated, wliereby ail of them were Con- 
solidated and merged, and ail their rights, property, and fraiicUises, by opéra- 
tion of law, vested in the Savannah, Florlda & Wiestern Rallroad Company. 
By this instrument tlie corporations above nanied "merged, \mittd, and Con- 
solidated, ail and singular, their respective capital stocks, estâtes, privilèges. 
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immunities, franchises, and properties, of every nature and klnd whatsoever 
and wheresoever situated, so as to forra a merged, united, and consoUdatcd 
Company, to hâve, Lold, possess, and enjoy ail and singular said estâtes, rlghts, 
assets, privilèges, immunities, franchises, and property, of every nature and 
klnd whatsoever and wlieresoever sltuate, at the date of thèse présents and at 
the date of the consummation of this merger, union, aud consolidation held, 
possessed, or enjoyod by said companies parties hereto, or any of them. or to 
whieh they, or any of them, are or may hereafter be entitled, either at law or 
in equity." Under the terms of this agrcement, stock of the several companies 
forming the merger was to be retircd, aud stock of the Savannah, Florida, & 
Western Raihvay Company issued tlierefor. This agroement was duly suli- 
mitted to the stockholders of the Charleston & Savainiah Railroad Company 
and the other companies, was accepled l)y them, and the exehance of stoelc 
made; and after that tinie the Savaunali, Florida & Western Railway (3om])any 
operated ail the Unes that had boen therotofore operated by the corporations 
who were parties to the merger agreement. The Charleston & Savannah Rail- 
road Company ceased to do business, to hold meetings, or to perform any oC 
its eorporate functions; and in accordancc with the requirenieuts of the law 
of South Oarollna the Consolidated company askcd for a charter or certiflcato 
of consolidation from that state, and this was issned to the Plant Investment 
Company and others on the lOth day of July, 1901. 2a St. at Large, S. C. 
p. laos. 

(11) That prier to the l^th day of July, 1901, the Ashley River Railroad 
Company and the Greenpond, Walterboro & Branchville Railroad Company 
were corporations diily organized and existing under the laws of the state 
of South Carolina, the Abbeville Southern Railway Company and the South- 
western Alabama Railway Company were corporations duly organized and 
existing imder the laws of the state of Alabama, and on that date, to wit, 
the 12th day of July, 1001, the corporations above uamed entered Into articles 
of agreement and consolidation with the Savannah. Florida & Western Railway 
Company, by which ail of the property, estâtes, rights, privilèges, and fran- 
chises of said companies were merged into and became the property of the 
Savannah, Florida & Western Raihvay Company ; and by the terms of the 
consolidation the stock of the said Ashley River Railroad Company, Greenpond, 
Walterboro & Branchville Railroad Compaiiy, and the Southwestem Alabama 
Railway Company was taken up and canceled, and stock of the merged and 
Consolidated company issued therefor, aud thèse corporations ceased to do 
business, held no meetings, and perf ormed no eorporate functions ; and there- 
after the Savannah, Florida & Western Railway Company alone owned, 
operated, and controlled the Unes of the railroad which had formerly been 
owned and operated by the said comijanies ; and in accordance with the require- 
ments of the South Carolina law the Consolidated company applied for a char- 
ter or certiflcate of consolidation from that state, and this was issued to the 
Plant Investment Company and others on the 12th day of October, 1901. 2S 
St. at Large, S. C. p. 1309. 

(12) On April 10, 1902, the Atlantic Coast Line Railroad Company, which 
was, by virtue of the change of name and the acts of the General Assembly 
of the state of Virginia as hereinbefore found, a succfessor to the Atlantic- 
Coast Line Railroad Company of Virginia, and which, by reason of the deeds 
of conveyance hereinbefore mentioned, owned and operated the Unes of rail- 
road formerly belonging to the Atlantic Coast Line Railroad Company of 
Virginia, the Wilmington & Weldon Railroad Company, and the Atlantic 
Coast Line Railroad Company of South Carolina, and which, by fillng and 
recording its charter as required by the statute law of South Carolina, was 
authorized to do business in that state, entered into an agreement of consoli- 
dation and merger with the Savannah, Florida & Western Railway Company. 
In this agreement it is recited that the Atlantic Coast Line Railroad Company 
is a corporation duly inoorporated and existing under the laws of the state 
of Virginia, and also duly established and existing under the laws of the 
States of North Carolina and South Carolina, and Is the owner of a line of 
railway extending from Richmond, Va., to Charleston, S. C. By this agree- 
ment it was providcd that the stock of the Savannah, Florida & Western 
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Railway Company should be retirée!, and caneelcd, and stock of the Atlantlo 
Coast Line Railroad Company issued therefor. It was further provided that 
said "Savannali, Florida & Western Railway Company, and ail of its cap- 
ital stock, property, and franchises, are lierol)y morfred, united, and Consolidat- 
ed with said Atlantic Coast Line Railroad Company, and its capital stock, 
property, and franchises, so as to form a merged, united, and consolida ted Com- 
pany, which will hâve, liold, possess, and enjoy ail and sinjjular the capital stocks, 
property, and franchises, of every kind whatsoever and wberesoever situated, 
at the date of thèse présents and at the date of the consummation of this 
merger, union, and consolidation, held, possessed, or enjoyed by either of the 
parties hereto, or to which they aro, or either of them is, or may hereafter 
be, entitled either at law or In equity, and that said merger, union, and con- 
solidation shall be into the Atlantic Coast Line Railroad Company, which is 
to continue the nanie of the Consolidated company ; and the principal office or 
place of business of the Atlantic Coast Line Railroad Company in the city of 
Richmond, Va., shall continue to be the principal office or place of business 
of the Consolidated com)iany ; and this ngroement was duly submitted to and 
ratitied by the stockholders of the Savannnli. Florida & Western Railway 
Company, thereafter the stock of tlie Savannali, Florida & Western Railway 
Company being retired and cancelod, and that comiiany coasing to exist and do 
business, to hold stockholders' or directors' meetings, elect offlcers, or jierform 
any other corporate fimction ; and the line of railroad thereafter operated by 
It passed under the control and management of the Atlantic Coast Line Rail- 
road Company, and has ever since been operated, controlled, and managed 
by it. 

(13) In 1002 the General Assembly of South (^arolina passed an act as fol- 
lovvs : "That each and evei-,v railroad company created or organizied under 
and by virtue of the laws of any govemment or state other than this state, and 
now operating any railroad in this state. either as tlie owners thereof or other- 
wise, or carrying on any business or rxercising any coriiorate franchise in 
this state, shall, on or before the Ist day of .Tanuary, 1002. apply for a char- 
ter of incorporation under the laws of this stato in the manner directed in 
section 1 of this act, and no such railro.ad shall carry on business, exercise any 
cor])orate franchise in this state after the said date without having eomplicd 
with the provisions of this act." 23 St. at Large, p. 10."i3, § 2. 

(14) That thereafter, at a meeting of the stockholders of the Atlantic Coast 
Line Railroad Company, held in the city of Richmond. Va., May 12, 1(X)2, it was 
resolved that the state of South Carolina be reqn(>sted to issue to Henry Wal- 
ters, Warren G. Elliott, .Tames .T. Lucas, and Christopher S. Gadsden. and such 
other pcrsons as now may be, or hereatter may beconie, associated with them 
as the owners and stockholders of the merged, united, and Consolidated com- 
pany, and tlieir successors, a ehai'ter as a merged, united, and Consolidated 
liody politic and corporate In perpetuity, under tlie name of the "Atlantic 
(îoast Lnie Railroad Company," etc. ; and snl)seqnently, to wit, on the ISth 
day of May, 1002, such a certificate of consolidation was granted b.v the state 
of South Carolina to the persons named in the resolution, in accordance with 
the act above referred to and in compllance with chajiter .^O. art. :i. § 20.50 et 
seq., of the Civil Code of 1002 of South Carolina, known as the "Consolidation 
Act" of that state. 

(15) That no other use was made of tins charter by the incorporators nam- 
ed therein, and there was no organization under the same. 

(IG) That at the time the .above causes of action arose. and at the times 
mentioned in the several complaints flled therein. tlie Atlantic Coast Line Rail- 
road Company, as the suecessor of the Atlantic Coast Line Railroad Company 
of Virginia, and originally deriving its corporate existence froiu the state of 
Virginia, was, and is now, by virtue of tlie consolidation agreemonts and deeds 
bereinliefore referred to, the owner of tlie lines of railroad npon which the in- 
.iuries for which thèse suits are brought occurred, and was and is now operat- 
ing and managing said lines of railroad and doiiig business in the state of 
South Carolina, by virtue of its compliance with the laws of that state as 
hereinbefore set forth. 
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In paragraph 12 of the referee's report it is shown that in pur- 
suance of the différent acts of the Législature of Virginia the Atlantic 
Coast Line Railroad Company of Virginia was granted permission 
to change its name, increase the number of its directors, and also in- 
crease its capital stock, and to issue bonds and secure the same by one 
or more mortgages, and the statute in question authorized the leasing 
by it and the consolidation therewith of other corporations and the 
enlargement of its powers. It also appears that, in pursuance of the 
authority granted by the Législature of Virginia, the Atlantic Coast 
L,ine Railroad of Virginia changed its name to that of the "Atlantic 
Coast Line Railroad Company." The report further shows that the 
parent company, as well as its predecessor, the Atlantic Coast Line 
Railroad Company, was organized in accordance with the laws of 
Virginia, and that its directors and managers are citizens of, and its 
principal office is located in, that state. It also appears that various 
Unes of railroad which it now owns and controls were purchased in ac- 
cordance with the laws of Virginia, North Carolina, and South Caro- 
lina, and transferred by deeds of conveyance dated on the 18th of 
April, 1900, and July 18, 1898, respectively, and that the stock of each 
of the corporations theretofore owning and controlling the respective 
lines of railroad thus purchased had been surrendered and canceled, and 
in lieu thereof the Atlantic Coast Line Railroad Company, the Virginia 
corporation heretofore referred to, has issued its stock in payment for 
the same, and ail of the property and franchises of said lines of railroad 
were so!d and delivered to the Atlantic Coast Line Railroad Company 
for a valuable considération. By the deeds of conveyance from the 
several companies to the Atlantic Coast Line Railroad Company ail 
the right, title, and interest of thèse companies, of whatsoever character, 
was completely merged into the défendant company, and as a resuit 
thèse companies hâve ceased to exist as separate and distinct entities. 

The instruments by which the property and franchises of the various 
local corporations were conveyed to the Atlantic Coast Line Railroad 
Company are what might be properly designated as deeds in fee simple, 
by the terms of which the foreign corporation created under the laws 
of Virginia acquired title to ail of the property, rights, and franchises 
which had been owned and possessed by such companies while operat- 
ing under the charters which had been granted by the states of North 
and South Carolina. Thèse deeds contain no exceptions or réservations, 
and are deeds of conveyance in every sensé of the word. In some in- 
stances the parties holding stock in the local corporations received cash 
in payment for the stock of the Atlantic Coast Line Railroad Company, 
which was issued in pursuance of the authority vested in such corpora- 
tion by the Législature of the state which authorized its création. The 
Charleston & Savannah Railroad Company, a Georgia and South 
Carolina corporation; the Brunswick & Western Railroad Company, 
a corporation under the laws of Georgia; the Alabama Midland Rail- 
road Company, a corporation under the laws of Alabama and Georgia ; 
the Silver Springs, Ocala & Gulf Railroad Company, a corporation 
created under the laws of Florida; the Tampa & Thonotossa Railroad 
Company, a Florida corporation ; and the Savannah, Florida & Western 
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Railway Compaiiy, created and existing under the laws of the states 
of Flôrida and Georgia-^in pursuance of the laws of the several states 
under which thèse corporations were created, entered into a joint 
agreement on the lOth day of May, 1901, whereby ail of thèse com- 
panies consohdated and merged, and by such agreement the rights, 
property, and franchises, of whatsoever character, were Consolidated 
and merged into the Savannah, Florida & Western Railway Company, 
and by this agreement the corporations hereinbefore mentioned — 

"Merged, iinited, and Consolidated ail and singular their respective capital 
stocks, estâtes, privilèges, iuiniunities, franchises, and properties, of every na- 
ture and kind whatsoever and whevesoever situa tcd, so as to forni a merged, 
united, and Consolidated conipany, to hâve and to liold, possess, and enjoy ail 
and singular said estâtes, rights, assets, privilèges, immunities, franchises, and 
property of every nature and kind. whatsoever and wheresoever situutod, at 
the date of thèse présents and ,at the date of the consummation of this merger, 
union, and consolidation held, possessed, or enjoyed by said oompanies, parties 
hereto, or any of them, or to which they, or any of tliem, are, or niay hereaft- 
er be entitled, either at law or in equity." 

It appears from the report of the référée that ail of the companies 
thus Consolidated and merged into the Savannah, Florida & Western 
Railway Company ceased to do business on and after the date of 
such consolidation and merger, and the Consolidated company asked for 
a certificate of charter of consolidation, and this was issued on the lOth 
day of July, 1901, to the Plant Investment Company, Robert G. Erwin, 
and Franklin Q. Brown, and "such other persons as might thereafter 
become associated with them," as the owners and stockhoklers of the 
merged, united, and consohdated company and their successors — a 
charter as a merged, united, and Consolidated body politic and corporate 
in perpetuity and in the name of the Savannah, Florida & Western 
Railway Company. 23 St. at Large, S. C, p. 1308. It also appears that 
the Ashley River Railroad Company and the Greenpond, Walterboro 
& Branchville Railroad Company, created and existing under the laws 
of the State of South Carolina, and the Abbeville Southern Railway 
Company and the Southwestern Alabama Railway Company, corpora- 
tions under the laws of the state of Alabama, entered into articles of 
agreement and consolidation on the 12th of July, 1901, with the Savan- 
nah, Florida & Western Railway Company, by which ail of the prop- 
erties, estâtes, rights, privilèges, and franchises of the said companies 
were merged into and became the property of the Savannah, Florida 
& Western Railway Company, and by the terms of the consolidation 
and merger the companies thus merged into the Savannah, Florida & 
Western Railway Company surrendered and canceled ail of the stock 
belonging to the same, and the stock of the merged and Consolidated 
company was issued therefor, and such corporations ceased to do 
business from that date, and it further appears from the record that said 
companies held no meetings and performed no" corporate functions 
from such date, and that thereafter the Savannah, Florida & Western 
Railway Company owned, operated, and controlled ail of the lines 
which had theretofore been owned, operated, and controlled by such 
companies; and in accordance with the requirements of the laws of 
South Carolina the consohdated company on the I2th day of October, 
1901, applied for a charter or certificate of consolidation from that 
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Sliate, and such certificate was issiied to the Plant Ihvestment Company,' 
Robert G. Erwin, and Franklin Q. Brown, and such other persons as 
then or might thereafter become associated with them., "as the owners 
and stockholders of the merged, united, and consoîidated company and 
their successors — a charter as à merged, united, and consoîidated body 
poHtic and corporatè in perpetuity into and under the name of the 
Savannah, Florida & Western Railway Company." 23 St. at Large, 
S. C, p. 1310. 

The Atlantic Coast Line Railroad Company, the successor of the 
Atlantic Coast Line Railroad Company of Virginia, a corporation 
created under the laws of that state, having acquired the property, 
rights, franchises, etc., of the Wilmington & Weldon Railroad Com- 
pany and the Atlantic Coast Line Railroad Company of South Carolina, 
which by filing and recording its charter as required by the statute of 
South Carolina was authorized to do business in that state, and as 
such had ovvned and operated such lines from the date of the deeds con- 
veying such property to it, and on April 10, 1902, entered into an agree- 
ment of consolidation and merger with the Savannah, Florida & West- 
ern Railway Company. In this agreement it is stated that the Atlantic 
Coast Line Railway Company is a corporation încorporated and exist- 
ing under the laws of the state of Virginia, and also duly established 
and existing under the laws of the states of North Carolina and South 
Carolina, and that the Une of railway owned by it extends from Rich- 
mond, Va., to Charleston, S. C. In this agreement it was also provided 
that the stock of the Savannah, Florida & Western Railway Company 
should be retired and canceled. and the stock of the Atlantic Coast Line 
Railroad Company, a Virginia corporation, sliould be issued therefor. 
It was further provided that : 

"The Savannah, Florida & Western Raihvay Conii)any. and ail of Its cap- 
ital stock, property, and francliises are hereby mei'iiod, united. and consoîidat- 
ed with said Atlantic Coast Line Railroad Company and Its capital stock, 
jiroperty, and franchises, so as to forni a mor^ed. uiiited. and consoîidated 
company which will hâve, hold, possess. and enjoy ail and sinfiular the capital 
stocks, property, and franchises, of every kind whatsocver and wheresoever 
situated, at the date of thèse présents aiid at the date of the consummation 
of this inerfTcr. nnion, and consolidation lield, ])ossesso(l, or enjoyed by either 
of the parties hereto. or to whicli thcy are, or eitUer of them is, or may here- 
after be, entitled either at law or in eqnity; * * » and said merger, union, 
and consolidation shall be into tlie Atlantic Coast Line Railroad Company, 
which is to continue as the name oC tlic consoîidated company, and the prin- 
cipal office or place of business of the Atlantic Coast Line Railroad Company 
in the city of Richmond, Va., shall continue to be the principal office or place 
of business of the consoîidated company. * * *" 

This agreement was submitted to the stockholders of the Savannah, 
Florida & Western Railway Company and duly ratified by them, and 
by reason of the terms of the agreement the stock of the Savannah, 
Florida & Western Railway Company was retired and canceled and the 
stock of the Atlantic Coast Line Railroad Company was issued there- 
for, and the Savannah, Florida & Western Raihvay Company from and 
. after that date ceased to hold stockholders' and directors' meetings, 
elect officers, or to perform any other corporatè functions, and the rail- 
way that had theretofore been operated by it became the property of the 
said Atlantic Coast Line Railroad Company, and was from that date 
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operated under the control and management of that company, an3 b 
now being- operated and controUed under such management. 

On the 13th day o£ May, 1902, at a meeting of the stockholders of the 
Atlantic Coast Line Railroad Company (the Virginia corporation here- 
inbefore referred to) held in the city of Richmond, it was resolved 
that the state of South Carolina be requested to issue to Henry G. 
Walters, Warren G. ElHott, Jas. J. Lucas, and Christopher S. Gadsden, 
and such other persons as were then or might thereafter become as- 
sociated with them as the owners or stockholders of the merged, unîted, 
and Consolidated company, and their successors as a merged, united, 
and Consolidated body politic and corporate in perpetuity under the 
name of the "Atlantic Coast Line Railroad Company," etc., and after 
that date, to wit, 13th day of May, 1902, a certificate or charter of con- 
solidation and merger was granted by the state of South Carolina to the 
persons named in the resolutions in accordance with the laws of South 
Carolina (Code of Laws S. C. vol. 1, art. 3), as follows: 

"Sec. 2050. It shall be lawful for any railroad company organized under the 
laws of this state, and operating a railroad, whether wholly within or partly 
within and partly wlthout this state, imder aùthority of this and any adjoin- 
ing state, to merge and consolidate its capital stock, franchises and property 
with those of any other railroad company or companies organized and operated 
under the laws of this or any other state, whenever two or more railroads of 
the companies proposed to be consolidated are continuous or are connected with 
each other, or by means of any intervening railroad. Railroads terminatiug 
on the banks of any river which are or may be connected by ferry or otherwise 
shall be deemed continuous under this article. Nothing in this article con- 
tained shall be taken to authorize the consolidation of any company of this 
state with that of any other state whose laws shall net also authorize the like 
consolidation: Provided, that nothing conta ined in this section shall authorize 
any merger or consolidation jnconsistent with the Constitution and laws of 
this state, with regard to parallel or eompetiug railroad lines, but such mer- 
ger and consolidation shall be subject to the limitations mentioned and specifl- 
ed therein : Provided, further, that when railroad companies are consolidated 
vmder the provisions of this article, a charter of incorporation for the new 
company so formed by such consolidation shall be issued to the owners and 
stockholders of the company so consolidating or to such of them as the stock- 
holders of each of said companies shall designate : And provided, further, that 
only the fées now provided by law for consolidation be chargea and no ad- 
ditions 1 fee be charged for such charter. 

"Sec. 2051. Said consolidation shall be made under the conditions, provisions, 
restrictions, and with the powers hereafter In this chapter mentioned and 
contalned ; that is to say : 

"1. The directors of the several corporations proposing to consolidate may 
enter into a joint agreement, under the corijorate seal of each company, for 
the consolidation of such companies and railroads, and prescribing the tenus 
and conditions thereof, the mode of carrying the same into efCect, the name of 
the new corporation, the number and names of the directors and other offlcers 
and their places of résidence, the number of shnres of the capital stock, the 
amount of par value of each share, and the manner of converting the capital 
stock of each of the said companies into that of the new corporation, and how 
and when directors and offlcers shall be ehosen, with such other détails as 
they shall deem necessary to perfect such new organization and the consolida- 
tion of said companies or railroads. 

"2. Said agreement shall be submitted to the stockholders of each of the 
said companies or corporations at a meeting thereof called separately for the 
purpose of taking the same into considération ; due notice of the time and 
place of holding such meeting and the object thereof shall be given by a gên- 
erai notice, published In some newspaper in the city, town or county where 
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«uch eompany bas Its principal oflace or place of business; and at the said 
meeting of stockholders the agreement of the said directors shall be con- 
sidered, and a vote by ballot taken for the adoption or rejection of the same, 
each share entitling the holder thereof to one vote ; and said ballots shall be 
cast In person or by proxy ; and if a majority of ail the votes of ail the stock- 
holders shall be for the adoption of said agreement, then that fact shall be 
certified thereon by the secretary of the respective companles, under the seal 
thereof; and the agreement so adopted, or a certified copy tliereof, shal! be 
filed in the office of tlie Secretary of State, and shall from thence be deemed 
and taken to be the agreement and act of consolidation of the said corapanies, 
and a copy of said agreement and Set of consolidation duly certified by the 
Secretary of State, under the seal thereof shall be évidence of the existence 
of said new corporation. 

"Sec. 2052. Upon the making and perfecting of the agreement and act of 
consolidation, as provided in the precedlng section and filing the same, or a 
copy, with the Secretary of State, as aforesaid, the several corporations, par- 
ties thereto, shall be deemed and tal^en to be one corporation by the name pro- 
vided in said agreement and act. possessing vvithin this state ail the rights, 
privilèges and franchises, and subject to ail the restrictions, disabilitles and 
duties of each of said corporations, so Consolidated. 

"Sec. 2053. Upon the consummntion of said act of consolidation as afore- 
said ail and singular the riglits, privilèges and franchises of each of said .cor- 
porations, parties to the same, and ail the property, real, personal and mixed. 
and ail the debts due on whatever aceounts, as well as of stocks, subscrip- 
tions, and other things in action helonging to each of such corporations shall 
be taken and deemed to be transferred to and vested in such new corporation, 
without further act or deed ; and ail propert.i', ail rights of way and ail and 
every other interest shall be as effeetually the property of the new corpora- 
tion as they were of the former corporation, parties by said agreement ; and 
the title to real estate, either by deed or otlierwise. under the laws of this 
State, vested in either of such corporations, shall not be deemed to revert or be 
in any way impaired by reason of this chapter : Provided, tliat ail rights of 
creditors, and ail liens upon the property of said corporations shall be pre- 
served unimpaired ; and the respective corporations niay ho deemed to continue 
in existence to préserve the same ; and ail debts, liabilities and duties of either 
of said companies shall thencoforth attacli to said new corporation, and be en- 
forced against it to the same extent as if said debts, liabilities and duties had 
been incurred or contracted by it. 

"Sec. 2054. Such new eompany shall, as soon as may be convenient after 
such consolidation, establish such offices as may be désirable, one of which 
shall be at some point in this state on the line of its road, and may change the 
same at pleasure. giving public notice thereof in some newspaper publlshed 
on the line of said road. 

"Sec. 2055. Suits may be brought and maintained against such new eom- 
pany in any of the courts of this state for ail causes of action in the same 
manner as against other railroad companies therein." 

It appears from the évidence of Henry Walters, cliairman of the 
board of directors of the Atlantic Coast Line Railroad Company, tak- 
en before the ma.ster, that there has never been any orgatiization under 
the new charter, and that there has been no meeting of the incorpo- 
rators, nor any élection of directors. It also appears from the évi- 
dence that the Atlantic Coast Line Railroad Company still has its office 
in the state of Virginia, and that ail of its business is transacted in the 
city of Richmond, under the same management and control as it was 
before the date of the agreement in question. It also appears from the 
évidence of John J. Nelligan, third vice président of the Atlantic Coast 
Line Railroad Company, that more than $1,000,000 of the stock of the 
Atlantic Coast Line Railroad Company is still outstanding. 
150 F.— 50 
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For the purposes of this case it is not necessary to discuss the efFect 
of the différent mergers referred to in the record occurring prior to 
April 10, 1902, thèse matters not being involved in this controversy, ex- 
cept to say that the Savannah, Florida & Western Railway Company, 
by successive mergers under the laws of South Carolina, Georgia, and 
Florida, became the owner of ail the lines which it was operating at 
the date it entered into the agreement of merger and consoHdation 
with the défendant company; and the considération of the questions 
involved in this case as to the efïect of such agreement will necessarily 
détermine any questions involved as to the validity of the several 
agreements of merger. and consolidation by which it acquired the prop- 
erty that it owned and possessed at the date of the agreement now un- 
der considération. The master to whom this case was referred is a 
capable ^nd painstaking lavvyer, and he concludes, after finding the 
facts in the case, that the agreement did not hâve the efïect of creating 
a new company, but that the Atlantic Coast Line Railroad Company, 
by the terms of the agreement, acquired ail Ihe right, title, and fran- 
chises of the Savannah, Florida & Western Railway Company, and that 
the Coast L,ine Company became enlarged thereby and is still in ex- 
istence as a foreign corporation. 

In order to détermine the différent questions raised by the pétition 
for removal and the answer thereto, it is necessary that the court 
should décide three questions: First: Whether the consolidation of 
the property of the Savannah. Florida & Western Railway Company 
with the Atlantic Coast Line Railroad Company, a Virginia corpora- 
tion, vested the Virginia corporation with the right, title, and interest 
of such property and franchises to such an extent as to cause the local 
corporation, as such, to cease to exist, or whether the agreement in 
question had the eft'ect to create a new company. Second : Whether 
the action on the part of the directors of the Atlantic Coast Line Rail- 
road Company, incorporated under the laws of the state of Virginia, 
in taking out a charter in the state of South Carolina, had the effect of 
domesticating the company thus Consolidated, so as to deny it the 
right which it enjoyed as a foreign corporation of the removal of cases 
instituted against it in the state court to the fédéral court. Third : 
Whether this court, in view of the pleadings, erred in permitting the 
removant to amend its pétition. 

As stated, it is necessary first to détermine as to whether the merger 
and consolidation of the property of the Savannah, Florida & Western 
Railway Company with the Atlantic Coast Une Railroad Company 
was such as to cause the Savannah, Florida & Western Railway Com- 
pany to lose its identity and thereby become the property of the Atlantic 
Coast Line Railroad Company, a corporation of the state of Virginia, 
or, on the other hand, whether the agreement between thèse two com- 
panies was such as to constitute a consolidation of the properties of 
the two original companies in such a manner as to dissolve such com- 
panies and create therefrom an entirely new company, and in consé- 
quence of which the two old companies ceased to exist. The agree- 
ment in question employs the term "consolidation and merger," and 
it therefore b'ecomes necessary, in order to ascertain the true meaning 
and effect of the contract, to carefully consider its provisions and what 
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was donc in pursuance thereof. As in such cases, there are two parties 
to the contract, and thèse parties are tlie Atlantic Coast Line Railroad 
Company, a Virginia corporation, and tlie Savannah, Florida & West- 
ern Railway Company, a corporation doing business in South CaroHna 
by virtue of the laws of Georgia and South CaroHna. 

The contracting parties evidently entered into this agreement with a 
thorough understanding as to the object proposed to be accomplished 
thereby. It was obviously the purpose of the Virginia corporation to 
acquire the property of the Savannah, Florida & Western Railway 
Company, a corporation existing by virtue of the laws of Florida and 
Georgia, domesticated under the laws of South Carolina, and doing 
business in that state, to be operated as a part of its System of railroads ; 
and it was Hkewise the purpose of the Savannah, Florida & Western 
Railway Company to dispose of its property and cease to do business 
under the charters by which it had theretofore operated its line of rail- 
road. This being the situation at the time the agreement was entered 
into, among other things, it should be borne in mind that, while ail the 
stock of the local corporation was surrcndered and canceled, neverthe- 
less about $1,000,000 worth of the capital stock of the Atlantic Coast 
Ivine Railroad Company (or the parent company) was not canceled, 
but is still outstanding, thus clearly indicating that, while it was the 
purpose of the parties that the local corporation should cease to exist, 
it was also their intention that the Atlantic Coast Line Railroad Com- 
pany should be the sole survivor, and as such should own and control 
ail the property, rights, and franchises which it had acquired by pur- 
chase as hereinbefore stated, and that it was to own and possess ail of 
the property, rights, titles, and franchises thus purchased, to the same 
extent and in the same manner as it owned and possessed the propertv 
which it originally acquired by virtue of the charter that brought it 
into existence. 

The results of a merger are entirely différent from those of a con- 
solidation. Ordinarily, when corporations of two or more states "con- 
solidate," in the technical sensé of the term, the old corporations are 
dissolved and a new corporation comes into being in each state. Note 
to Morrison v. Snuff Company, 89 Am. St. Rep. 600 ; 2 ElHott on Rail- 
roads, § 335. However, when two corporations unité by way of mer- 
ger, the resuit is not the same as in case of consolidation. In the case 
of merger the one is absorbed by the other, and when we corne to apply 
the true test as to whether, under a given statement of facts, there has 
been a merger, it becomes necessary to ascertain whether the existence 
of one of the corporations, as such, has been preserved, and the other 
has ceased to exist. In the case of Atlantic & Gulf R. R. Co. v. Geor- 
gia, 98 U. S. 359, 25 L. Ed. 185, the court, in discussing the question' 
as to the diflference between a merger and a consolidation, among 
other things, said : 

"That generally the effiect of consolidation, as dlstingiiished from a union 
by merger of one company into another, is to work a dissohitlon of the com- 
panies consolida tlng, and to create a new corporation ont of the éléments of 
the former, is asserted In many cases, and it seems to be a necessary resuit." 

Also in the case of Vicksburg, etc.. Téléphone Co. v. Citizens' Télé- 
phone Co., 79 Miss. 341, 30 South. 725, 89 Am. St. Rep. 656, it is said : 
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"There seems to bo a great confusion as to the différence between consolida- 
tion and merger and sale. Rightly understood, there never can be a consolida- 
tion of corporations, except where ail the constituent companies cease to exist 
as separate corporations, and a new corporation, to wit, the Consolidated corpo- 
ration, cornes into being. A merger, rightly understood, is not the i ,uivalent 
of consolidation at ail, but exists where oue of the constituent companies re- 
mains in being, absorbing or merging iu itself ail the other constituent corpo- 
rations." 

1 Thompson on Corp. § 396, states the law as foUows: 

"It has been seen that consolidations frequently take the form of one com- 
]mny purehasing the capital stock of another. In such cases, and in others 
that niay be imagined, the ternis of the union may be such that one corpora- 
tion, without any change of name, merely absorbs or annexes the other. In 
such a case the absorbing corporation continues imaffected. and the other is 
dissolved. Raihvay consolidations, for instance, often take the form of the ab- 
sorption by ono railvvay of others, as where branches are united with a trunk 
Une, or short lines are united with longer Unes, so as to form one continu- 
ous Une, in which case the absorbing Company proceeds without any change 
of name, and suct'eeds to the rights possessed by the absorbed company." 

In considering this question it should be remembered that the act of 
the General Assembly of Virginia of January 12, 1900, authorized the 
Atlantic Coast Line Railroad Company of Virginia to change ils 
name and also "to consolidate with itself" other corporations. To 
consolidate with itself other corporations must be construed to mean 
that it could consolidate with other companies, provided it retained 
its existence as a Virginia corporation, and that any contract of con- 
solidation which it might enter into with other companies should in- 
volve the merging of such companies into it. This provision in its 
charter clearly indicates the extent to which it could go in any contract 
which it might enter into for the purpose of acquiring the property, 
rights, and franchises of other corporations, and should be remembered 
in the discussion of the propositions involved in this controversy. 

It is insisted by counsel for plaintiff that the case of Railroad Com- 
pany v. Georgia, 98 U. S. 359, 25 L,. Ed. 185, should control in deter- 
mining this question. In that case the two companies were Consolidated 
by virtue of an act of the Législature, which authorized a consolidation 
of the stock of both companies and conferred upon the Consolidated 
company full corporate powers, and also provided that it should enjoy 
the franchises, privilèges, and immunities which the companies had en- 
joyed by their original charters. In discussing the effect of the agree- 
ment in that case the court, among other things, said : 

" * * * It contemplated, therefore, that the separate capital of eaeh com- 
pany should go ont of existence as the capital of that company ; and, if so, 
how could either hâve a continued separate being? True, the proviso to tho 
flrst section deeiared that nothing therein contained should relieve or dis- 
i-harge oither of the companies from any contract theretofore entered into by 
either, adding : 'But this company [that is, the comj)any created by the actl 
shall be liable on the same.' It is thus distiuguislied between the two orig- 
inal companies and the one contemplated to be formed by their consolidation, 
And the proviso would hâve been quite unnecessary, had it not been tliought 
by the Législature that the consolidation would work a dissolution of tho 
amalgamated companies. Ileuce it was considered necessary to préserve tlu> 
rights of the parties who might bave contracted with them. Only theh- con- 
tracts were mentioned in the proviso, and that in order to authorize a nova- 
tion. The third section continued in force the several immunities, franchises. 
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and privilèges granted by the original charters and the amendments thereof, 
and the liabilities therein Imposed, but plainly for the beneflt of the Consoli- 
dated companies. Why speak of original charters, if a later charter was not 
intended by the act? That sucli was the intention appears still more clearly 
in the third section. That conferrod npon the Consolidated stockholders com- 
plète corporate powers. It granted to them, when Consolidated, not only a 
corporate nan:e, but the right under that nanie to acquire and hold property, to 
sue and he sued, to hâve a conimon seal, to make by-laws, and geuerally to 
do everything that appertains to corporations of like character. This full 
grant of corporate power must bave been intended for some purpose. What 
was it, if not to croate a corjioration? For that purpose it was amply suffl- 
cient. For any other it was unmeaning. If the two original companies were to 
continue in bcing, If it was not contemplated that they should be dissolved by 
consolidation, a new grant of corporate power and existence was uunecessary. 
They bad it alroady. Looking thus at the législative intent appearing in the 
consolidation act, we are constrained to the conclusion that a new corporation 
was created by the consolidation effected thereunder in the place and in lieu 
of the two companies previously existing, and that whatever franchises. Im- 
munities, or privilèges it possesses it holds them solely by virtue of tlie grant 
that act made. That generally the effect of consolidation, as distinguished from 
a union by merger of one company into another, is to work a dissolution of 
the companies consolidating, and to create a new corporation out of the élé- 
ments of the former, is asserted in many cases, and it seems to be a necessary 
resuit. In McMahan v. Morri.son, IG Ind. 172. 79 Am. Dec. 418, the efCect of a 
consolidation was said to be 'a dissolution of the corporations previously ex- 
isting, and at the same instant the création of a new corporation, with prop- 
erty, liabilities, and stockholders derived from those then passing out of ex- 
istence.' So in Lauman v. Lebanon Valley R. R. Cto., 30 Pa. 42, 72 Am. Dec. 
683, the court said: 'Consolidation is a surrender of the old charter by the 
companies, the acceptance thereof by the Législature, and the formation of a 
new company out of such portions of the old as enter into the new.' This 
court, in Clearwater v. Meredith, 1 Wall. 40, 17 L. Ed. 604, expressed its ap- 
proval of what was said in tlic former of thèse cases. It is true thèse expres- 
sions bave not ail tlie weight oE authority, for they were not necessary to the 
décisions made ; but they are wortliy of considération, and they are in aecord- 
ance with what scenis to be sound reason. Wlicn, as in this case, the stock 
of two companies is Consolidated, the stockholders become partners, or quasi 
partners, in a new concern. Each set of stockholders is shorn of the power 
which, as a bod.?, it had before. Its action is controlled by a power outside of 
itself. To illustrate: Tho stockholders of the Savannah & Albany Railroad 
Company could not, after consolidation, hâve exercised any of the powers or 
franchises they had prior to their consolidation with the stockholders of the 
Atlantic and Gulf Railroad Company. They could not bave built their road or 
controlled its management. They could not, therefore. hâve performed the 
duties which by their original charter was imposed upon them. Those duties 
coidd only hâve been performed by another organization, coniposed partly of 
themselves and partly of others. Thoir pow(>rs, their franchises, and their 
privilèges were therefore gone, no longer capable of exercise or enjoyment. 
Gone where? Into the new organization, the Consolidated company, which ex- 
ists alone by virtue of the législative grant, and which bas ail its powers, facil- 
ities and privilèges by virtue of the consolidation act. What, then, was left 
of the old companies? Apparcntly nothliiK. They must hâve passed out of ex- 
istence, and the new company must bave su(;cepded to their rights and du- 
ties. lîut the new compan.y cornes into existence under a fresh grant. Not 
only its being. but its powers, its franchises and iunnunities, are grants of the 
Législature which gave it its existence. * * * " 

It is also insisted that Miss., etc.. R. R. Companv v. Adams, 180 
U. S. 1, 21 Sup. Ct. 240, 45 L. Ed. 395, is authority for the contention 
that the agreement in question is such, as to create a new company. 
In that case the court expressly states that it was contemplated by the 
agreement that the constituent companies should go out of existence, 
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and their officers should resign their trusts in favor of tlie new Com- 
pany ; also that the bdard of directors should be supplanted by another 
l30ard, that ail of the stocks of the constituent companies should be sur- 
rendered, and other stocks taken in lieu thereof, or that the old stock 
should be recognized as the stock of the new company, and that the 
road should be operated b}' officers holding their commissions from the 
new company, and that the entire administration of the affairs of 
the old companies should be surrendered to the new corporation. It 
was held that nothing was left of the constituent companies "but the 
memory of their existence, the mère shadow of a name ; but the new 
company which took their. place suddenly sprang into life with a new 
corp of officers, a full , equipmcnt for the succcssful opération of the 
road." In discussing this phase of the c[uestion, the court, among 
other things, said: 

"While, as stated in Tomlinson v. Branch, 15 Wall. 460, 21 L. Ed. 189, the 
presuniption is that when two railroads are Consolidated, each of the iinited 
Unes will be respecti^'cly held with the privile,ses and burdens originally attach- 
ing thereto, subséquent cases bave settled the law that where two companies 
agrée together to consolidate their stoclî, issue new certificates, take a new 
name, elect a new board of directors, and tlie constituent companies are to 
cease tbeir functions, a new corporation is tbereby formed sub.iect to existing 
laws. But if, as was the case in Tomlhison v. Branch, one road loscs its iden- 
tity and is merged into another. the latter preserving its Ideutity and issuing 
new stock in favor of the stockholders of the former, it is not the création of 
a new corporation, but an enlargement of the old one. In such case it was 
held that, where the company which had preserved its identity held as to its 
own property a perpétuai exemption from taxation, it would not be extended 
to the property of the inerged company without express words to that effect." 

The case of Tomlinson v, Branch, supra, makes clear the distinc- 
tion between the efïect of consolidation and that of merger. In that 
case it was held that in case of merger one of the roads loses its identit}', 
while the identity of the other road into which it is merged is preserved ; 
that under such circumstances it is not the création of a new company, 
but is an enlargement of the one which takes the property of the 
other. In the case at bar the substance of the Savannah, Florida & 
Western Railway Company is destroyed and there is nothing by which 
it could be located — nay, not even a "shadow" is left to indicate its 
former existence. 

Counsel for plaintififs also cite the following cases in support of their 
contention : Shields v. Ohio, 95 U. S.. 323, 24 L. Ed. 357 ; R. R. Co. 
V. Maine, 96 U. S. 499, 24 L. Ed. 836 ; St. Louis Iron Mt. Co. v. Berry, 
113 U. S., 465, 5 Sup. Ct. 529, 28 L. Ed. 1055. The court has carefuliy 
considered thèse cases, and is of the opinion that the facts upon which 
the décisions were based are quite différent from the facts in the case at 
bar. In thèse cases it was clearly the intention of the parties by con- 
solidation to form new and independent companies, and to surrender the 
charters under which the old companies had been operating prior to the 
dates of consolidation; and it appears that the stock of the original 
companies in each instance was surrendered, but în the case at bar the 
foreign corporation is still in existence, and is managed and controlled 
by the same parties and in the same way and manner as before the 
agreement was made. In other words, in the cases relied upon by 
plaintiffs, the agreements of consolidation were sucH as to cause both of 
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the originar corporations to cease to exist as légal eiitities and ont of 
the parts taken from the old corporations an entirely new and inde- 
pendent corporation vvas created; wliereas, in this case, as has been 
stated, more ttian $1,000,000 of the capital stock of the Atlantic Coast 
Line Railroad Company is still outstanding, thus showing conclusively 
that the agreement entered into between the parties did not hâve the 
efifect of destroying both of the old companies, but, on the other hand, 
it appears that the corporation known as the "Atlantic Coast Line 
Company" is still in existence and has not changed its management 
in any manner whatsoever. 

Numerous other authorites could be cited to sustain the contention 
that in case of merger one of the companies completely loses its identity 
as such, and becomes a constituent part of the company into which it 
is merg^ed; but the court deems it unnecessary to do se in this case. 
In the case at bar the terms of the agreement entered into by the 
respective companies, as well as the negotiations prior thereto, clearly 
indicate that it vvas the purpose of the parties to effect a merger. The 
Atlantic Coast Line Railroad Company still continues to operate its 
lines under the same control and management as it did prior to the date 
of the agreement of consolidation, and since the date of the merger 
has owned, controUed, and managed ail of the property which had 
theretofore been owned and operated by the Savannah, Florida & 
Western Railway Company ; while, on the other hand, the Savannah, 
Florida & Western Railway Company has ceased to own, control, 
manage, or operate the lines which it had operated jjrior to that date, 
ail of its property, rights, and franchises having passed by purchase and 
sale to the Atlantic Coast Line Railroad Company, and the officiais 
of that company, who had theretofore managed and controlled its 
opérations, hâve ceased to act as such. In a word, the corporation 
under which such lines of railroad were operated has ceased to exist 
as a légal entity by virtue of the agreement of consolidation and merger. 
Under thèse circumstances the court is of opinion that no new company 
was created by the terms of this agreement. 

The next question to be determined is as to whether the action of 
the directors of the Atîantic Coast Line Railroad Company, after ac- 
quiring the property of the Savannah, P^lorida & Western Railway 
Company in pursuance of the consolidation and merger agreement, in 
taking out a charter or certificate of merger and consolidation in the 
State of South Carolina, had the effect of domesticating the company 
thus Consolidated, or of depriving it of the right which it had thereto- 
fore enjoyed as a foreign corporation to invoke the jurisdiction of this 
court. It appears from the record that after the agreement of merger 
and consolidation had been entered into on the 12th day of May, 1902, 
the stockholders of the Atlantic Coast Line Railroad Company, a cor- 
poration of Virginia, hereinbefore referred to, at a meeting held in 
the city of Richmond, Va., passed a resolution requesting the state 
of South Carolina to issue to Henry Walters, Warren G. Elliott, James 
J. Lucas, and Christopher S. Gadsden, and such other persons as were 
then or might thereafter become associated with them as stockholders, 
a charter or certificate of incorporation as a merged, united, and Con- 
solidated company and body politic and corporate in perpetuity under 
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the name of the "Atlantic Coast Line Railroad Company^" etc., and 
after that date, to wit, on the 13th day bf May, 1903, a certificate of 
charter of consoHdation and merger was granted by the state of South 
Carolina to the persons named in the resolution in accordance with the 
laws of South Carolina, as foUows: 

"Charter. 
"State of South Carolina. 

"Whereas, it appears from the certiflcates on file In ruy office of the seere- 
taries of the Atlantic Coast Line Railroad Company and the Savannah, Florida 
& Western Railway Company that the said companies hâve entered Into arti- 
cles of agreement and consolidation, flled with and as a part of eaeh of the 
said certiflcates of said secretaries of the said companies; and 

"Whereas, it further appears from the certiflcates of the secretaries of the 
said companies that the said articles of agreement and consolidation havo 
been approved, sanctioned, adopted, and conflrmed by the stockholders of each 
of said companies, at separate meetings held in pursuance of law, and after 
due notice ; and 

"Whereas, it further appears from the said certiflcates of the said secre- 
taries that the stockholders of each of said companies, at their respective meet- 
ings, adopted and passed a resolution that 'the state of South Carolina be re- 
quested to issue to Henry Walters, Warren G. Elliott, James J. Lucas, and 
Christopher S. Gadsden, and such other persons as now may be, or hereafter 
may become, • associated with them as thé owners and stockholders of the 
merged, united, and Consolidated compauy, and their successors, a charter as 
a merged, united, and Consolidated body politic and corporate, in perpetuity, 
under the name of the Atlantic Coast Line Railroad Company, having, possess- 
ing, holding, and enjoying each, every, and ail of the rights, powers, privilèges, 
immunities, and franchises of every nature whatsoever set forth in said arti- 
cles of agreement and consolidation, and each, every, and ail of the rights, 
powers, privilèges, immunities, and franchises of every nature whatsoever 
granted to, held, possessed, or enjoyed by each of the constituent corporations 
merging, uniting, and consolidating into the Atlantic Coast Line Railroad Com- 
pany, not in conflict with the terms and provisions of said articles of agree- 
ment and consolidation : 

"Now, therefore, I, M. R. Cooper, Secretary of the State of South Carolina, 
by virtue of the power and authority vested in me, in the name of the stato 
of South Carolina, hereby issue to Henry Walters, Warren G. Elliott, James 
J. Lucas and Christopher g. Gadsden, and such persons as now may be, or 
hereafter may become, associated with them as the owners and stockholders of 
the merged, united, and Consolidated company, and their successors, a charter 
as a merged, united, and Consolidated body politic and corporate, in perpetuity, 
under the name of the Atlantic Coast Line Railroad Company, having, iwssess- 
iug, holding, and enjoying each, every, and ail of the rights, powers, privilèges, 
iunnunitles, and franchises, of every nature whatsoever, set forth in said arti- 
cles of agreement and consolidation, and each, every, and ail of the rights, 
powers, privilèges, immunities, and franchises of every nature whatsoever 
granted to, held, possessed, or enjoyed by each of the constituent corporations 
niergiug, uniting, and consolidating into the Atlantic Coast Line Railroad 
Company, not in conflict with tlie terms and provisions of said articles of agree- 
ment and consolidation, and I do hereby certify that the fées provlded by law 
for consolidation hâve been pald by the Consolidated Atlantic Coast Line Rail- 
road Company." 

Section 1 of the act under which the consolidation and merger was 
formed provides that the directors of the several corporations proposing 
to consolidate may enter into a joint agreement, under the corporate 
seal of each company, for the consolidation of said companies and rail- 
roads, and prescribing the terms and conditions thereof, and among 
other things it is provided that they may détermine "the manner of con- 
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verting the capital stock of each of the said companies into that of 
the new corporation." The terms "merger" and "consolidation" are 
both used in the act under which the certificate or charter in question 
vvas issued, which clearly indicates that a merger, as well as a consolida- 
tion, could be formed in accordance with its provisions, and this sec- 
tion, which provides that the parties may détermine "the manner of 
converting the capital stock of each of the said companies into that 
of the new corporation," must be construed as applying to those cases 
wherein the capital stock of both of the old companies is snrrendered 
and a new company formed, and, of course, in such cases the issuance 
of a charter or certificate of incorporation would be treated as a charter 
in the fullest sensé of the term ; and if in this instance there had been 
an abandonment of the charters of both of the companies and the 
stock of each of said companies had been converted into that of a new 
corporation, then the acceptance of a charter under such circumstances 
would hâve constituted the new company a citizen of that state. If, on 
the other hand, the articles of agreement show, as is shown in this 
case, that a merger, and not a consolidation, was formed, and that one 
of the original companies is still in existence, then the granting of a 
charter to such corporation could not affect its status in so far as its 
citizenship is concerned. 

Section 8, art. 9, of the Constitution of South Carolina provides as 
f ollovi's : 

"Consolidation of any raiiroad lines and corporations in this state witlj 
otliers sliall be allowed only wliere tlie Consolidated companies shall become a 
domestic corporation in tliis state. * * * " 

The Atlantic Coast Line Raiiroad Company had become a domestic 
corporation of South Carolina as far back as April, 1900. At that 
time it became a domesticated foreign corporation, authorized by the 
Constitution of South Carolina to consolidate with South Carolina 
corporations, without the création of a new Consolidated company, and 
without afïecting its status as a citizen of Virginia. As bas already 
been said, the law contemplated both merger and consolidation. Section 
2050, Code of Civil Laws of 1903 of South Carolina authorizes a 
raiiroad organized under the laws of South Carolina "under the author- 
ity of this and any adjoining state to merge and consolidate," etc., 
and, among other things, this section contains a proviso which reads : 

"Providert. tliat nothing contained in this section shall authorize any merger 
or consolidation inconsistent with tUo Constitution and laws of this state, witli 
regard to parallel or eompeting raiiroad lines, but such merger and consolida- 
tion shall be subject to the limitations meiitioned and specifled therein." 

That is, the law contemplâtes either merger or consolidation, provid- 
ed it does not violate the Constitution. The section of the Constitution 
supra shows that it is lawful for a South Carolina corporation to efifect 
a merger with a foreign corporation which bas been domesticated. In 
the case of Wilson v. So. Railway Ce, 64 S. C. 162, 36 S. E. 701, 41 
S. E. 971, the court, among other things, said: 

"We hâve been induced to review the case of Mathis v. Southern Railway, 53 
S. C. 2.'!i7, 31 8. E. 240, and after careful considération hâve reached the con- 
clusion that it is not in harmony with the récent décisions of the United 
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States Suprême Court, by wbich this court must be controlled on questions 
ofthis kind. The Mathis Case was snpposed to be in harmony with tbe déci- 
sion in Mempbis R. R. Co. v. Alabauia, 2 Sup. Ct. 432, 27 L. Ed. 518, wherein 
it seéined to hold that tbe Mempbis & Charleston RaMroad Company, prcvi- 
oiisly iucorporatod in Tennessee and afterwards niade an AJabama corporation 
l)y tlie statutes in Alabama, could not remove into tbe Circuit Court of tlîo 
TTnited States a suit hrouglit against It in Alabama liy a citizen of Alabama. 
But tbis court, fa iled to observe tbe distinction beween the création of a now 
corporation out of natural persons and the mère adoption of a foreign cor])ora- 
tion as a domestic corpor.'ition for local purposes. A corporation is indisputably 
presumed to be composed of citizens of tbe state creating it, and, for purposes 
of fédéral jurisdiction, tbe citizensbip of its corporators is imputed to tbe cor- 
poration. * « * " 

It cannot be said that this opinion undertakes to construe the act 
under which application was made by the défendant to the state of 
South Carolina to jurant it a charter, inasmuch as the act in question 
was passed since the opinion in this case was delivered. However. 
it bears directly on the question at issue and clearly states the law which 
appHcs to cases like the one at bar. In order to ascertain what was the 
légal status of the Atlantic Coast lyine Railroad Company after it bc- 
came enlarged by the absorption of the Savannah, Florida & Western 
Railway Company, it becomcs necessary to détermine whcther a 
foreign corporation can be reiiicorporated in a state other than that in 
which it is crcatcd, so as to niake it a corporation of that state in the 
ordinary acceptation of the term. Being- of opinion that by the ternis 
of the consolidation and merger the Atlantic Coast Line Railroad Com- 
pany became enlarged thereby, and that it still retains its identity as a 
Virginia corporation, it becomes necessary to décide what was the effect 
of the action of the directors of that company in applying for a charter 
or certificate of consolidation and merger or incorporation from the 
state of South Carolina. In this connection it should be borne in mind 
that the service of process was made upon the agents of the Atlantic 
Coast Linc Railroad Company, the office and principal place of business 
of said company being at Richmond, in the state of Virginia. This cir- 
cumstance strongly tends to sustain the conclusion that the corporation 
sucd is the .Ytlaiitic Coast Line Railroad Compan}-, which wàs organized 
under and by virtuc of the laws of the state of Virginia; there being no 
officers of any other company in South Carolina upon vvhom service of 
process could be had at the time of the institution of thèse suits. 

It is insisted by counsel for plaintifif that the action of the directors 
of the Atlantic Coast Jyine Railroad Company in applying for a charter 
or certificate of merger and consolidation hereinbefore quoted had the 
effect of reincorporating the Atlantic Coast Line Company in South 
Carolina, so as to makc it a citizen of that state for ail purposes. This 
question bas been passed upon in a nnmber of cases, and, among 
others, in the case of Louisville, etc.. R. R. v. Louisville Trust Co., 
174 U. S. 564, 19 Sup. Ct. 821, 43 L. Ed. 1081, it is said: 

"Tbis court bas oftcn reeognized tbat a corporation of one state niay be made 
a corfioration of anotber state by tbe Législature of tbat state in regard to 
]iroperty and acts witbin its territorial jurisdiction. Tbe acts donc by tbe 
Louisville, îsew Albany & Chicago Ilaihvay Comjyany under tbe statutes of 
Kentucliy, wbile affording ample évidence tbat it bad accepted tbe grants 
thereby made, can hardly affect tbe question wbetber tbe ternis of those stat- 
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utes were sufBcient to make the Company a corporation of Kentucky. But a 
décision of the question whetlier the plaintifl: was or was not a corporation of 
Kentucky does not appear to this court to be required for the disposition of 
this case, either as to the jurisdiction or as to the merits. As to the juris- 
dicion, It being clear that the plaintiff was flrst created a corporation of the 
State of Indiana, even if it was afterwards created a corporation of the state 
of Kentucky also, it was and remained, for the puriwses of the jurisdiction 
of the courts of the United States, a citizen of Indiana, the state by vvhich it 
was originally created." 

This vievv is also sustained bv the foUowing cases : Southern Rail- 
■way Ce. V. AlHson, 190 U. S. 326, 23 Sup. Ct. 713, 47 L. Ed. 1078 ; 
St. Louis R. R. Co. V. James, 161 U. S. 545, 16 Sup. Ct. 621, 40 L. 
Ed. 802. In view of the law as decided in thèse cases, the certificate 
or charter issued by the state of South Carohna could not hâve the 
efifect of changing the character of the Atlantic Coast Line Railroad 
Company to the extent of making it a citizen of that state. While it 
would be void as a charter to that extent at the same time it was proper 
that it should be issued as a ceçtificate of domestication, and could be 
Msed for that purpose; but in view of the agreement between the parties, 
which clearly fixed the status of the Atlantic Coast Line Railroad Com- 
pany to be that of a foreign corporation, it could not be treated as a 
charter having for its object the création of a new company. 

It is also insisted by the plaintiff that the case of Memphis & Charles- 
ton R. R. V. Alabama, 107 U. S. 581, 2 Sup. Ct. 432, 27 L- Ed. 518, 
should control the case at bar. In that case it was held that the Mem- 
phis & Charleston Railroad Company, having been made by the .statutes 
of Alabama a corporation of that state, although having been previous- 
ly incorporated in Tennessee, could not remove a suit into the fédéral 
court which had been brought against it in Alabama by a citizen of that 
■state. In that case the company was required by the Législature of 
Alabama to open books in that state for the subscription to the capital 
stock of the corporation, so as to afford the citizens thereof an oppor- 
tunity to take stock to the amount of $1,500,000 of the capital of the 
company. The act in question also provided that the company should 
at the first meeting of the stockholders designate a time and a place 
or places in northern Alabama where for the convenience of citizens of 
that state who might become stockholders, and that an élection should 
be held, notice whereof was to be given in the newspapers, and it was 
also provided that the élection for directors should be held at the same 
time in both Alabama and Tennessee. The Suprême Court held that by 
reason of the particular language used in the act there was a separate 
original Alabama corporation formed; that the sections, taken alto- 
gether, made it a corporation created as well as controlled by the state 
of Alabama. Among other things it is said in the opinion: 

"The whole act, taken together, manifests tlie understanding and intention 
of the Législature of Alabama that the corporation, which was thereby granted 
a right of way to eonstruct through this state a railroad, with which any rail- 
road company chartered or to be chartered in this state should hâve the right 
to connect its road. and which was required to eonstruct a branch railroad in 
this state, to open books for subscriptious of stock to a certain amount in this 
state, to apply the moneys hère subscribed to the construction of the road 
within the state, and to hold élection in this state, was and should be in law 
m corporation of the state of Alabama, although having one and the same or- 
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ganization with the corporation of the sauie naine previously established by 
the Législature of G'ennessee." 

In that case the application was made to the Législature for permission 
to charter and organize a company under and by virtue of the laws 
of the state of Alabama, and the Législature by the terms of the act 
granting the charter clearly provided that the charter thus granted was 
granted for the purpose of creating an independent company in that 
State. It was evidently the purpose and intention of the Législature to 
create a new corporation of that state, and those who were seeking to 
form a corporation accepted the charter with full knowledge of the 
provisions of the act which created the same. 

In the case of Memphis R. R. Co. v. Alabama, at page 584 of 107 
U. S., page 435 of 2 Sup. Ct. (37 L. Ed. 518), among other things, 
it is said: 

"Tlie subséquent acts of the state of Alabama point iu tbe same direction, 
and each speaks of the company as iucorporated or ehai'tered by the Ijegisla- 
ture of Alabama. The act of the 12th of February, 1850, is entitled 'An act 
to amend an act entitled "An act to iucorporate the Memphis & Charleston 
Railroad Cîompany," approved January 7, 1850,' and provides that if 'sub- 
scribers to the capital stock of the Memphis & Charleston Railroad, in the 
state of Alabama, from a faihire to obtain the necessarj* législation from the 
States of Tennessee and Slississippi, or from any otlier cause, deeui it expédi- 
ent to form a separate and independent organization, then and in that event 
they are hereby vested with full power and autliority to do tlie same ; and 
said company so orgauized shall be known by the name and style of the Mis- 
sissippi & Atlantic Railroad Company, and shall hâve and enjoy ail the rights. 
privilèges and powers heretofore granted or intended to be granted, and be 
siibject to ail the limitations, restrictions and liabilities heretofore imposed or 
intended to be imposed in tbe several acts Incorporating the Memphis & 
Charleston Railroad Company.' St. Ala. 1849-.50, p. 185, No. 129. The act of 
the 7th of February, 18.50, which, as mentioned in its title and provided in 
its flrst section, grants to 'the Mem})his & Charleston Railroad Company' a 
right of way for an extension of its road throngh the territory of this state, ex- 
pressly provides in the second section that 'said right o£ way is granted upon 
the same terms, restrictions, liabilities .and conditions, that the right of way Is 
granted to said company under the charter granted to said company by the 
General Assembly of this state, and approved 7th of January, 1850.' St. Ala. 
1855-56, p. 298, No. ,302. The défendant, being a eor])oration of the state of 
Alabama, has no existence in this state as a légal entity or person, exeept un- 
der and by force of its incorporation by this state, and, although iucorpo- 
rated in tlie state of Tennessee, must, as to ail its doings witliin the state of 
Alabama, be considered a citizen of Alabama, which cannot sue or be sued b.v 
another citizen of xilabania in the courts of tlie United States. Ohio & Miss. 
R. R. Co. V. Wheeler, 1 Black, 280, 17 L. lOd. 130; Railwav' Co. v. Whitton 
13 Wall. 270, 283, 20 L. Ed. 571." 

In the case of Southern Railway Co. v. Allison, 190 U. S. 338, 23 
Sup. Ct. 718, 47 L. Ed. 1078, thé court, in referring to tlie case of 
Memphis & Charleston R. R. Co. v. Alabama, says : 

"The difCerence between the above case and the cases we bave already refer- 
red to is plain and fundamental, but in any event we regard the .lames Case. 
reafflrmed and approved, as it is, by that of I.,ouisville, etc., Railwav v. Trust 
Company, 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 3081, as deoisi^•e o"f the case 
before us. We do uot subseribe to the doctrine tliat if a corporation files its 
charter in one state, after havlng been chartered in anotlier state, and is 
sued, by a citizen of the state in which it tiled its cliarter. in the state courts 
of that state, the right of removal to the fédéral courts will be deuied. while at 
the same time, if such a corporation is sued, by a citizen of the state in which 
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it filed its cliai'ter, ia the United States courts, tlie .iurisdictloti of the United 
States courts will be sustained iipon the ground tliat in the fédéral courts the 
corporation is domestic in the state where it was originally created and where 
its original iucorporators are citizens, and it will be conclusively presumed as 
a matter of law that they are citizens of the state originally chartering it. If 
there be jurisdiction in the United States courts in the latter case, on the 
ground that it is a corixiration and citizen of the state in vvhicli it was created, 
that fact gives jurisdiction to the fédéral court to remove the case from the 
state court, when the corporation is sued by a citizen of the state in which It 
fîled its charter, because such corporation is a citizen of another state, namely, 
the state in which it was originally created. The citizenship of the corpora- 
tion is not changed bècause of the particular court in which the action is eom- 
menced. If it be a citizen of another state in the one case, it is such a citi- 
zen also in the other, and, if the other party to the action be a citizen of a 
state other than the one which created the corporation, the jurisdiction of 
the fédéral courts exists, and the right of the corporation (upon complying with 
the statutes) to remove the case from the state court, when it is sued by a 
citizen of the state where its charter may hâve been subsequently flled, Is 
granted by the laws of the United States." 

A careful analysis of thèse cases leaves no dotibt as to what is neces- 
sary to be done in order to create a new corporation. 

It was insisted by the plaintiffs in the case of Southern Railway 
Company v. Alhson, supra, as well as the other cases quoted, that, 
where a foreign corporation filed its charter with the Secretary of 
State for the purpose of domestication or takes out a charger of incor- 
poration in another state, it thereby becomes reincorporated in that 
state to the extent of creating it a citizen of such state for Jurisdictional 
purposes. But the Suprême Court in thèse cases has decided that it 
only becomes a citizen of the state under such circumstances to the 
extent of domestication, and that in doing so it does not lose its right 
as a foreign corporation, when the jiirisdicïional ainount is involved. 
of having its suit removed to the Circuit Court of the United States. 
In cases like the one at bar, when it appears that no new company has 
been formed by the contract or merger and consoHdation, and that one 
of the companies takes a conveyance of ail the property, rights, and fran- 
chises of the other, the company thus enlarged stands precisely on the 
same footing as did the foreign company in the case of Southern Rail- 
way Company v. Allison. The first provision of the agreement is as 
follows : 

"The said merger, union, and consolidation shall be into the Atlantic Coast 
Line Railroad Company, which is to continue as the name of the Consolidated 
company, and the principal office or place of business of the Coast Line Com- 
pany in the city of Richmond shall continue to be the principal office or place 
of business of the Consolidated company." 

Thus it will be seen that the agreement provides that the "merger, 
union, and consolidation shall be into the Atlantic Coast Line Com- 
pany," signifying that the Atlantic Coast Line Railrqad Company, 
which was then in existence, with its principal office in the city of 
Richmond should continue in business under the same name, in the 
same state, and in the same office in which it had theretofore been trans- 
acting the business of that company. This provision states that the At- 
lantic Coast Line Railroad Company, which was brought into existence 
by virtue of the laws of the state of Virginia, is to continue as a légal 
entity, which leaves no doubt that it was the purpose of the parties to 
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such agreemeiit that said company should remain in existence as a 
part of the ternis by which the contract was entered into. It is true 
that it is termed a "consolidated company" ; but the term "consol- 
idated" is used for the purpose of conveying the idea that it had 
been enlarged, in so far as its property holdings were concerned, by ac- 
quiring the rights, franchises, etc., of the Savannah, Florida & West- 
ern Raiiway Company. This was also necessary in order to enable the 
State of South Carolina to act intelligently in exercising the power to 
assess and collect the taxes due that state on the property thus conveyed 
to the Atlantic Coast L,ine Company. The above provision in the con- 
tract makes it perfectly clear that in the beginning the Atlantic Coast 
Line Railroad Company, a corporation organized under the laws of 
the state of Virginia, was the grantee in the agreement, and that the 
Savannah, Florida & Western Raiiway Company was the grantor : 
and it is also perfectly plain that by the ternis thereof the défendant 
company became the absolute owner of ail of the property of the gran- 
tor as completely and to the same extent as if it had been conveyed to 
it by a deed in fee simple. 

In considering the effect of the action of the Atlantic Coast Line 
Railroad Company after the consolidation and merger, as hereinbefore 
referred to, it mtist be remembered that the charter or certificate which 
was granted has never been used for any purpose whatever by that 
company. There has never been a meeting of any officiais, in the state 
of South Carolina or elsewhere ; nor has there been any stock issued 
in pursuance thereof. In a "word, there has been no action on the part 
of the foreign company, since its enlargement, that in the slightest 
degree tends to show that it accepted the instrument thus granted to be 
used as a charter; nor has it ever attempted to exercise any real or 
implied powers granted by virtue of the same in the transaction of its 
business. This strongly corroborâtes the theory that the issuing of the 
same only had the effect of domesticating the company thus enlarged 
by the merger for ail purposes, except that of depriving it of its right 
to assert its citizenship as being in the state of its création. The terms 
of the agreement were before the Secretary of State at the time he 
granted the charter or certificate, and those ternis were of such a 
character as to show that the charter or certificate that was requested to 
be granted was to be treated as authority to the newly acquired owner 
of the property of the Savannah, Florida & Western Raiiway Company 
to transact business in the state of South Carolina as a consolidated or 
enlarged company, and in view of thèse circumstances it is fair to 
conclude that the Atlantic Coast Line Railroad Company, thus enlarged, 
was to be treated as a foreign corporation which had made application 
to domesticate under the laws of that state. It was the duty of the Sec- 
retary of State to carefuUy scrutinize the terms of the agreement, and 
it is fair to assiune that he did so ; and, having donc so, the presump- 
tion is that the charter or certificate was granted for the purpose of 
enabling the Atlantic Coast Line Company to operafe and control the 
property thus acquired in the same nianner, to wit, to operate the prop- 
erty thus acquired as a foreign corporation in the sanie manner that it 
had been operating the property which it had theretofore acquired in 
the States of North and South Carolina. 
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The act under which the charter or certificate pi consolidation, un- 
ion, and merger was issued not only contemplâtes the consolidation of 
companies in South Carolina with companies creatcd by the laws of 
other States, but it also contemplâtes union and merger ; and there is 
nothing in the' agreement in question to justify the assumption that a 
new Company was to be formed by consblidation and merger, but, 
on the other hand, it is apparent that it was the intention of the parties 
that the property of the Savannah, Florida & Western Raihvay Com- 
pany should be merged into the défendant company. If the terms of 
the agreement had been of such a charactcr as to constitute a consol- 
idation of the constituent parts of the two old companies, and as a 
resuit the formation of an entirely new company, thcn any charter 
that might hâve been issued to the comjjany thus formed would havc 
been a charter in the fuUest. sensé of the term, and the application 
and acceptance pî the same by the new comjmny thus formed would un- 
doubtedly hâve constituted it a citizen of the state of South Carolina. 
In such a case there would bave been a surrender of ail of the stock of 
both of the old companies, and an abandonment of the charters under 
which they had been operating, and, of course, the owners of the stock, 
property, rights, and franchises of the old companies would occupy the 
same position as individuals who sought to form a new company in 
the first instance, and would be powerless to act as a corporation until 
they could secure by législative grant a charter conferring upon them 
powers, privilèges, and franchises, similar to those contained in the 
charters thus abandoned, to enable the corporation so formed to trans- 
act business or exécute the purposes for which it was organized. In 
other words, where two or more corporations désire to consolidate, 
and in order to do so abandon their charters and pool their interests, 
any charter granted after a new company lias been formed must neces- 
sarily be treated as the authority upon which the new company which 
is proposed to be formed is brought into existence ; and if in this case 
the Atlantic Coast Line Company had surrendered its stock and aban- 
doned its charter, and had doue those things which were necessary to 
cause it to cease to exist as a légal entity, and out of the constituent 
parts of the two old companies a new organization had been formed, 
and upon the request of the directors of the company thus formed 
a charter had been issued, and the new company accepted the same 
and proceeded to operate its lines under such charter, undoubtedly sucli 
action on its part would hâve made it a citizen of the state of South 
Carolina. However, in the case at bar, the défendant company bas 
not abandoned the charter under which it had operated prior to the 
date of the agreement, but still retains and exercises ail the rights, 
powers, and privilèges vmder the charter granted to it by the state of 
Virginia, and is amply able to do and perform any act necessary to 
préserve its corporate existence and prosecute the business in which 
it is engaged. Under thèse circumstances it cannot be reasonably in- 
sisted that the charter or certificate of consolidation, union, and merger 
which was granted to it by the state of South Carolina, with full knowl- 
edge on the part of the officiais of that state as to the charactcr of the 
agreement by which it becanie the owner of Ihe Savannah, Florida & 
Western Raihvay Company, could hâve the effect of destroying or in 
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any wise affecting the législation of the foreign state which brought it 
into existence, or to deprive it of any rights which it may possess as 
a citizen of the state of Virginia. 

It is also insisted by the plaintifFs that this court erred in permitting 
the défendant to amend its pétition so as to allège that it was not a 
citizen of the state of South Carolina. We do not deem it necessary to 
pass upon the question as to whether the court had the power to permit 
this amendment, inasmuch as it is alleged in the pétition that the de- 
fendant is a corporation organized in accordance with the laws of 
Virginia, and as such is doing business in the state of South Carolina. 
Such being the case, the amendment was unnecessary. 

However, it is contended by the plaintiffs that it was necessary to 
allège in the pétition that the défendant was not a citizen of the state 
of South Carolina. This would be true if the défendant were an indi- 
vidual : but inasmuch as the défendant is a corporation, and there is an 
allégation in the pétition to the efifect that the défendant is a citizen of 
a state other than tlie one in which the suit is instituted, such alléga- 
tion necessarily négatives the idea that the petitioner is a citizen of a 
state other than the one which brought it into existence by reason of 
législative enactment. As was held in the James Case, supra, there is 
a légal presumption that a corporation is a citizen of the state which 
created it. In the case of Shaw v. Quincy Mining Co., 145 U. S. 449, 
13 Sup. Ct. 937, 36 L,. Ed. 768, in discussing this question, the court 
quotes from the case of Bank of Augusta v. Earle, 13 Pet. 519, 10 L. 
Ed. 274, where, among other things it is said : 

"It is very true that a corporation can bave no légal existence eut of the 
boiindarles of the sovereignty by whieh it is created. It exists only in contem- 
plation of law, and by force of the law ; and where that law eeases to ofierate, 
and is no longer obligatory, the corporation can hâve no existence. It must 
dwell in the place of its création, and eannot niigrate to another sovereignty. 
But, although it must live and bave its being in that state only, yet it doea 
not by any means follow that its existence there will not be recognized in other 
places ; and its résidence in one state créâtes no insuperable objection to its 
power of contracting in another." 

After quoting as above, Chief Justice Taney said: 

"This statement has been often reafïirmed by this court, with some change 
of phrase, but always retaining the idea that tlie légal existence, the home, 
the domicile, the habitat, the résidence, the citizenshi]) of tlie corporation can 
<mly be in the state by which it was created, although it may do business in 
other States whose laws permit." 

Thus it will be seen that, in a case wherein it is alleged that a corjxj- 
ration is a citizen of a state other than that in which it is sued, it 
would be useless to allège that it was not a citizen of the latter. There- 
fore it is not necessary to further discuss this branch of the case, and 
for the reasons herein stated the motion to remand is refused. 
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SHANE y. BUTTE ELECTRIC RY. CO. et al. 

(Circuit Court, D. Montana. November 12, 190C.) 

Ko. 312. 

1. Removai. op Causes— Authoeity of State Coubt— Questions or Fact. 

A State court is without authority to try questions of fact arising upon 
a pétition for removai, but must accept tlïe tacts alleged therein as tnie, 
and if they are ëufflcient in law, and a sufficient bond is flled, it is its 
duty to order tlie cause removed leaving any issues of fact affecting the 
question of the jurisdlctlon of tlie fédéral court to be determined by tiat 
court. 

[Ed. Note. — For cases in point, see Cent. Big. vol. 42, Removai of Causes, 
§ 193.] 

2. Samb— .ToiNT Action— Separable Controversy. 

Wbere a complaint in a state court allèges a joint cause of action against 
a nonresident corporation and its résident servant, the question of improper 
jolnder cannot be raised by allégations and déniais in a pétition for remov- 
ai filed by the corporation, but the question of removability unless fraud is 
shown must be determined by the complaint. 

[Ed. Xote. — For cases in point, see Cent. Dig. vol. 42, Removai of Causes, 
§§ 193, 195.] 

3. Same— Motion to Remand—Frauddlent Joindee. 

Where the complaint in an action In a state court states a joint cause 
of action for négligence against a nonresident corporation and its résident 
servant, a déniai of the alleged joint négligence in a pétition for removai 
flled by the corporation makes no issue of fraudulent joinder, nor will 
furthor allegcitions of facts, although, as the trial developed, there vras 
no joint liability, be considered by the fédéral court on a motion to re- 
mand, where it would necessarily involve a trial of the cause on the merits. 

4. Same. 

On a motion to remand, in an action against a nonresident and a rési- 
dent défendant, the motive of the plaIntifC in making tlie joinder is im- 
material, and cannot make such joinder fraudulent where, tested by the 
allégations of the complaint, plaiutiff had a légal right to sue jointly, and 
there is nothing substantially impugniug his good faitb. 

5. Same. 

In distinguishing between a wrongful and a justifiable purpose, in seek- 
ing state rather than fédéral jurisdietion, where a résident and a non- 
resident défendant are joined, the court must be guided by the showing in 
each case ; but mère déniais of allégations of the complaint in a pétition 
for removai, coupled with a statement that the résident défendant is with- 
out nieans, are not sufficient to impugn plaintiff's good faith, where he re- 
sists the pétition by a counter showing. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 42, Removai of Causes, 
§ 79.] 

6. Same. 

To warrant a fédéral court in retaining jurisdietion of an action re- 
moved from a state court, in whieh a nonresident and a résident défend-' 
ant are joined, on the ground that such joinder was fraudulent, it must 
appear to the satisfaction of the court that such joinder was wrongful, and 
for the purpose of preventlng a removai by a défendant who is entitled to 
that right. 

7. Same— Amendment of Pétition— Stating New Ghounds. 

Where a pétition for removai in connection with the record, as pre- 
sented to the state court, fails to disclose grounds for removai, the fédéral 
court, after the cause has been removed, bas no authority to permit an 
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amendment o( the pétition to state other and différent grounds of removal, 
inconsistent with those stated'ln the original pétition. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 42, Remoral of Causes, 
§§ 203, 229.] ' 

On motion to remand to state court, and motion for leave to amend 
pétition for removal. : ,, 

John J. McHatton, for plaintifï. 

Wm. Bickford and Geo. F. Shelton, for défendant. 

HUNT, District Judge. Plaintiff is a'ditizen of the state of Mon- 
tana. . The défendant Butte Electric Raiiway Company is a corporation 
organized and existing under the laws of the state of West Virginia. 
Défendant Alfred Jackson is a citizen of Montana. The action was 
brought in the district court of the second judicial district of the state 
of Montana, to recover damages alleged to be due by the défendants 
to the plaintifï for injuries which he charges were donc to him by 
the négligence of the défendants at Butte. It appears froni the 
plaintiff's complaint that the défendant Butte Electric Raiiway Com- 
pany opérâtes an electric raiiway at Butté, and that about August 
20, 1905, plaintifï became a passenger upon a car of the défendant 
Company; that the défendant Jackson was the motorman, and, it is 
alleged, with the défendant company, was jointly running and operat- 
ing the car upon which plaintifï was riding; that the car collided with 
a freight car of the Butte, Anaconda & Pacific Raiiway Company at a 
crossing upon one of the streets in Butte; that the crossing was a 
dangerous place, and that through the négligence andcarelessness of 
the défendants, the collision occurred, the car was wrecked, and plain- 
tifï was seriously injured. 

The défendant Butte Electric Raiiway Company fîled a demurrer 
in the state court. The demurrer was gênerai and spécial. The de- 
fendant Butte Electric Raiiway Company also fded a pétition for the 
removal of the case to the Circuit Court of the United States, alleging 
that the suit involved a controversy wholly between citizens of différ- 
ent States, which could be fully determined between thèm; that is, a 
controversy between the petitioner, a citizen of West Virginia, and 
plaintifï, who was a citizen of Montana. The petitioner set forth the 
nature of plaintifï's complaint, and averred that the action against the 
petitioner was one founded upon contràct of h ire for the transporta- 
tion by a common carrier of passengers, while, if there was any duty 
owing from the défendant Jackson to the plaintifï, it arose out of the ob- 
ligation of one person not to injure another negligently, and was not 
foUnded upôn cpntract, but arose dut of a tort, and that the cause of 
action against the carrier aiïected the petitioner alone, while the cause 
of action against the motorman Jackson afïected him alonè. Petitioner 
further set forth that there waS' a fraudulent and improper joinder of 
the défendant Jackson, a citizen of Montana, with the petitioner, for 
the sole purposëùfdefeating the jurisdiçtion 6î the United States 
Court, and preyenting the removal pf, the cause. Petitioner alleged 
that i défendant Jackson,, although made a; party, had not been served 
with process, and no effort had been made to serve him. Petitioner 
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tlien set up that plâitltiffmust hâve known, and did know, that the 
railvvay company was not operating the car jointly with the motorman 
Jackson, and that' the motorman hàd nothing whatever to do with 
accepting plaintifï as apassenger'; and that at the time of the collision 
Jackson was not engaged in operating the car jointly with thé petition- 
er, and that the motormàii Jackson did not participate in receiving the 
fare from the plaintifï for. his transportation ; but that notwithstanding 
tliese facts, plaintifif : had falsely stated that the défendants had permit- 
ted him to become a passenger, and had received his fare, whei-eas the 
petitioner had collected the fare through the conductor, and not the 
motorman. The petitioner avers that the défendants did not accept 
plaifitiff as a passenger, and were not bound to deliver him safely at 
his destination ; and that the allégations made by plaintifï were untrue, 
and known by him to be untrne, and that thej' were falsely made for 
the sole and express purpose of defeating the jurisdiction of the United 
States Circuit Court. Petitioner then avers that the f raudulent mo- 
tive of the plaintifï is appâtent, in that the motorman Jackson, made 
a défendant, is entirely without responsibility financially, and that 
plaintiff does not expect to pursue his remedy, if any he has, against 
Jackson, and onlymakes him a party, without expectation of recovery 
from him, for the fraudulent purpose solely of preventing a removal 
to the United States Circuit Court. Petitioner gave the necessary bond, 
and thereafter an order of removal was made by the judge of the state 
court. After the cause was removed to this court, plaintifï moved to 
remand, upon the ground that the fédéral court is without jurisdiction; 
that there is no separable controversy existing between plaintifï and 
either of the défendants, and that the cause of action stated is a joint 
one against both défendants ; and that no fraud on the part of plaintifï 
in commencing the action against both of the défendants is shown. 

Plaintifï also filed two afïîdavits — one made by John J. McHatton, 
Esq., his counsel, who swears that he consulted with the plaintifï and 
prepared the complaint, and determined the matter and manner of 
bringing suit, and the allégations to be contained in the complaint. 
He dénies ail the allégations alleging fraudulent or improper joinder 
of the défendant Jackson for the purpose of defeating the jurisdic- 
tion of the fédéral court, and avers that the action was brought in good 
faith against both défendants, because there is a good joint cause 
of action against both, and that défendants are both liable to plain- 
tifï for the injuries sustained, and that affiant believed he could prop- 
erly join the two défendants under the allégations of the complaint. 
Afïïant says that he directed that summons should be served upon 
both défendants, and he allèges that he believes that défendant Jack- 
son is responsible for négligence v^dth the défendant company, and 
that he acted in conjunction with the défendant company; and that 
in law and in fact Jackson and the défendant company were jointly 
operating the car; and that the allégations of the complaint are each 
and ail true and legally properly stated. He avers that he brought 
the action in good faith with the iritention of prosecuting it to judg- 
ment against both défendants, as he has a right to do, and as he in- 
tends to do. There is also an afhdavit fîled by John G. Brown, an 
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. assistant in the office of Mr. McHatton, counsel for plaintîff, in whiçh 
affidavit Mr. Brown says that he placed the summons in the hands 
of the sherifï of Silver Bow county, wrth directions to serve the same 
upon both défendants, and that the order has not been revoked. 

When the motion to remand to the state court came on for hearing 
in this court, the défendant Butte Electric Railway Company resisted 
the same, and its counsel asked leave to amend the pétition for re- 
moval by inserting therein that the défendant Alfred Jackson was at 
the time of the beginning of the suit, and ever since has been, and 
still is, a résident and citizen of the state of Minnesota. Plaintiff 
objects to such proposed amendment, and contends that this court has 
no authority to allow it, for thèse reasons : That the défendant Butte 
Electric Railway Company did not ask the removal of the caiise from 
the state court on any ground, except that there was a separable con- 
troversy between itself and plaintiff; and, further, that the amend- 
ment proposed is a matter of substance, which was not contained in 
the pétition for removal, and was not a ground relied upon in the 
pétition filed in the state court. 

In proceeding with the investigation of this case, studying the point 
raised that the fédéral court is without jurisdiction, I find it becomes 
necessary for me to détermine whether the state court ought ever 
to hâve ordered a removal at ail ; that is, whether this was not an in- 
stance of where a pure question of law only was presented to the 
state court. Had the pétition been merely a déniai of the allégations 
of the complaint, and had the averment of fraud been based on such 
déniais, and such déniais only, then nothing but a question of law as 
to fraud would hâve been presented by the pétition and record, and the 
showing for removal would hâve been insufficient as matter of law. 
But, as other facts were stated in the pétition, particularly those to the 
effect that plaintiff was not summoning défendant Jackson into the 
state court, and was making no effort to summon him, and that he 
falsely stated facts which he knew to he untrue, some of which are 
not involved in the gist of the action, the state court, admitting, as it 
had to, that the facts in the pétition were true, was obliged to hold 
that petitioner was entitled to removal of the case, and therefore that 
an order of removal should follow. Whatever the earlier fédéral prac- 
tice may hâve been permitting inquiry into facts by the state court 
before removal was had (Ladd v. Tudor, Fed. Cas. No. 7,975), and 
whatever the opinions of certain state courts may hâve been to the 
same eft'ect (Amy v. Manning, 144 Mass. 153, 10 N. E. 737, Kansas 
City, Ft, Scott, etc., Ry. Co. v. Daughtry, 88 Tenu, 721, 13 S. W. 698), 
the law is now settled by positive décisions of the Suprême Court of 
the United States that there is no authority in the state court to in- 
quire into the truth of facts alleged in the pétition for removal; and, 
from this, it logically follows that where, for instance, fraud is prop- 
erly alleged against plaintiff, by charging facts showing that he is join- 
ing a défendant whom he has not served, and whom he does not in- 
tend to serve with summons, the case is one involving an inquiry into 
facts, and such inquiry can only be had in the circuit court of the 
United States. 
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In Burlington, etc., Railway Company v. Dunn, 122 U. S. 513, 7 
Sup. Ct. 1263, 30 L- Ed. 1159, the Suprême Court, through Chief Jus- 
tice Waite, removed any uncertainty that had previously arisen by 
failure to understand fully the utterances of the Suprême Court in 
the cases of Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 
29 L. Ed. 962, Carson v. Hyatt, 118 U. S. 279, 6 Sup. Ct. 1050, 30 
L. Ed. 167, and Railway Company v. Ramsey, 22 Wall. 323, 22 L. Ed. 
833, wherein there had been implications, at least, that the state courts 
were at liberty to consider the actual facts, as well as the law arising 
on the face of the record, after the présentation of pétitions for re- 
moval. The Chief Justice said that no décision, permitting considéra- 
tion of the actual facts, as well as the law, by the state court, had been 
made, but to clear any possible doubt, he explicitly declared that the 
record closes, "so far as the question of removal is concerned, when 
the pétition for removal is filed and the necessary security furnished. 
It présents then to the state court a pure question of law, and that is, 
whether, admitting the facts stâted in the pétition for removal to be 
true, it appears upon the face of the record, which includes the pétition 
and the pleadings and proceedings down to, that time, that the peti- 
tioner is entitled to a removal of the suit. That question the state 
court bas tlje right to décide, for itself," etc. Now, following this 
rule, where in the pétition for removal there is any statement of fact 
made which entitles the petitioner to hâve the case removed, the state 
court must accept such statement to be the truth, and order the re- 
moval. Furthermore, it follows from this that the state court, being 
limited to the considération of the face of the pétition and pleadings and 
other records in the case the plaintiff is not m a position to try in the 
state court any issue which he might raise by controverting the alléga- 
tions of the pétition, as it is impossible for him to obtain a décision b> 
that court, for lack of authority therein to pass upon the questions 
raised. The record in the state court ends with the pétition for re- 
moval, and, as said, if that paper states facts entitling the petitioner 
to the removal, the state court must order a transfer of the case. Of 
course, it is not to be understood that removal must be had, if the 
question be purely one of law. A question of law may arise upon a 
pétition praying for a removal, where the petitioner allèges that, under 
the facts in the complaint, the cause of action stated is a separable 
controversy, or it may arise where petitioner only dénies the allégations 
of the facts in the complaint, yet prays a removal. Décision of such 
questions may often be had as légal questions solely upon the aver- 
ments of the complaint and pétition. But where there are déniais of 
the facts by the complaint, coupled with further affirmative mat- 
ter such, for instance, as that the servant is made a défendant with 
his master, when, under the true facts, the servant cbuld not be held 
liable, for the reason, let us say, that the servant was not in the state 
when the accident happened, and the petitioner properly sets forth the 
facts relied upon, then the question ceases to be one purely of law, be- 
cause the facts, as stated in the pétition, must be regarded by the state 
court as true ; hence the petitioner is entitled to an order of removal. 

Removal, thereforc, bcing pri.)i)!jr,in sujh a caac, the fédéral court, 
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under the décision in the .Burlington, etc., Case, supra, is made the 
exclusive judge of the .façts, presented by the record, and upon an in,- 
quiry had in the fédéral court, décision of the issue of fact must be 
made, yet only in so far as is requisite to détermine junsdiction. 

In Kansas City Railroad v. Daughtry, 138 U. S. 298, 11 Sup. Ct. 
306, 34 L. Ed. 963, I find a décision which is very close to the 
case under considération,' and of unusual importance in its bearing 
upon questions of removal, such as are presented in this case. That 
was an action commenced in the state court of Tennessee by Daughtry, 
as administrator, againSt the Kansas City, Ft. Scott, & Memphis Rail- 
road Company, and the Kansas City, Memphis & Birmingham Rail- 
road Company, for daj-nages for the death of John W. Daughtry. 
The Kansas City, Ft. Scott & Memphis Railroad Company petitioned 
for a removal to the Circuit Court of the United States, alleging, among 
other things, that the controversy was between citizens of différent 
States, the petitioner- being a citizen of Missouri, while plaintiff was 
a citizen of Tennessee; that the suit involved a controversy wholly 
between the administrator and the petitioner, which could be fully de- 
termined as between them without the présence of petitioner's co- 
defendant; that petitioner's codefendant was a citizen of Tennessee, 
and that the acts alleged to hâve been done jointly by petitioner and 
its codefendant were, if done at ail, done by petitioner alone ; and that 
petitioner's codefendant never owned, or controlled, or used the rail- 
road track upon which the acts were alleged to hâve been done ; and 
that the Kansas City, Memphis & Birminglaam Railroad Company was 
joined as a nominal party défendant for the sole purpose of preventing 
the petitoner from removing the case to the Circuit Court of the United 
States. The administrator filed his affidavit in the state court, stating 
that he was a citizen of Arkansas, and that ail the beneficiaries were 
citizens of Arkansas. The state court was of the opinion that the 
pétition and affidavit did not entitle the petitioner to the order of re- 
moval prayed for, and removal was refused. Trial was had, a verdict 
was rendered for plaintiff, and the case was appealed to the Suprême 
Court of the state of Tennessee. That court affirmed the ruling of 
the lower court upon the question of removal, whereupon the cause 
was taken to the Suprême Court of the United States by writ of error. 
Chief Justice FuUer said: 

'■'rhe Suprême Court of Tennessee was of opinion that it was compétent 
t'or the .state circuit court to pass urwn tlie issue of fact made by tlie af- 
fidavit of Daughtry upon the statemeut in the pétition in regard to his citlzen- 
ship, and to retain the suit, because on that issue the railroad company had 
not sliowh that he was a citizen of Tennessee; but it is thovoughly settled 
that' issues qf fact raised upon pétitions for removal musf he tried in the 
Glrcuit Court of tlie United States. Crehore v. Ohio & Mississippi Railway, 
13.1 U. S. 240; 9 6up. Ct. 692, 33 L. Ed. 144; Burlington, Cedar Bapids, etc., 
Uailway v..Dunn, 122 U. S. 513, 7 Sup. Ct 12G2, 30 L. Ed. 11.59; Carsoo v. 
lîyatt, 118 U. S. 279, G Sup. Ct 10r,0, 30 L. Ed. 167. In Louisville & Nash- 
ville Railroad v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473, the 
case came before us on a writ of error, bringing under review the Judgnient 
of the Circuit Court remanding the cause to the state court, and the lauguage 
of the opijjion has no relation to the action of the latter court. 

"It is true fhat the pétition was not verilied. contrary to good practice, and 
thiit' Daughtry 's affidavit was expliclt, so that if the record had been flled in 
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tlie Circuit Coui't, tlie cause wouJiJ,, as it tlieii stood, hâve boen' roiiiaïKled, 
liùt thls Avould Ilot jiistify tlio state court in' actinç upon tlie, fa(;ts, tliouj;!!. 
it arrived at tlie saine resnlt. IT, liowevei', tlie rleiiial ot tlie application was 
i-iglit as niatter of law, tlie^Judsnieiit'should nof be rcvorsed.*' 

: It will be observée! that tlie court cited the case of Burlington, etc , 
Railway v. Dunn, supra, and reiterated that issues of fact raised upon 
petitiqns for rcmoval must be tried in the Circuit Court of the United 
States ; the court cven g'oing so far as to hold that, although, upon 
the afiîdavit filed in the state court, reniand would hâve been had 
by the Circuit Court of Ihc United States, if filed there, 3'et, the state 
court was not justified in acting upon the facts as presented by the affi- 
davit, even though the same rcsult would hâve been arrived at by féd- 
éral and state courts. I regard this case as cxplicitly determining that 
the state court is precluded from considering any facts, no matter what 
they may be, except as they may only présent a pure question of law. 

About a year after the décision of Railroad Company v. DaUghtry, 
just cited, Judge Putnaiu, in Sinclair v. Pierce et al. (C. C.) 50 Fed. 
851, held, upon the authority of the Daughtry Case, that a state court 
lias no jurisdiction to détermine questions of fact arising on pétition 
for removal, and that if a motion to remand is made and heard in the 
United States Circuit Court, and by that court allowed, the décision 
of the fédéral court is conclusive in ail courts, and terminâtes the con- 
troversy as to the right or regularity of removai. He cited In re 
Coe, 49 Fed. -181, 1 C. C. A. 326. 

In Postal Telegraph Cable Company v. Southern Railway Companv 
(C. C.) 88 Fed. 803, the Postal Telegraph Cable Company, by pro- 
ceedings in a state court in North Carolina, sought to condemn a 
right along the right of way of the Southern Railway in that state. 
The Southern Railway Company petitioned for removai, relying upon- 
two grounds — the diverse citizenship betwecn it and the telegraph Com- 
pany, and that the matter in dispute exceeded in value $2-,000, besides 
interest and costs. The state court refused to remove the case upon 
the sole ground that the matter in dispute was not of value cxcecding 
$2,000. The Southern Railway Company then filed a transcript of the 
record in the Circuit Court of the United States, praying for an in- 
junction. The controlling question considered by Judge Simonton was 
whether the state court could consider the facts as to the value of the 
matter in dispute. It was held that upon the truth of the facts dc- 
pended the right of removai: 

"Issue," said the court, "was .ioined upon one of thèse facts, — tlio .luris- 
dictional amount ; and the suiierior court, iiiadvertentl.v it is sure, passert upon 
that issue. It could lie decided nowhere but in tliis court. This bciiig the 
case, and the pétition on its face statiug the two essential facts for rcmoval, 
tlie case was ipso facto removed, and the state court could procced iio furtliev, 
upon the filing of the pétition and the bond: that is. just so soon as tliey 
were filed. It is ver.v clear, thercfore, that the state court could bave 
taken no otlier action in this cause from the date of the filing of the jieti- 
tion and bond, and that the efforts of tlie plaintiff in tlie state court lo pro- 
cure oi-ders from that court wcre coram non judico, and ver.v properly refused." 

I therefore hold that the action was properly removed by the stâtc 
court, and that the record made thcrc sUpplcmcnted by the affidavits of 
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plaintifF filed în this court, and the motion to remand, constitute the 
papers upon which this court must now act. 

The basis of the grounds for the pétition to remove the case from 
the State to the fédéral court may be placed under two heads: (1) 
That the controversy is a separable one, because under the facts, as 
set forth in the pétition, the liability of the défendant company, if any, 
was founded upon contract, while that of the défendant Jackson, the 
motorman, was necessarily founded in tort; and (2) that Jackson is 
fraudulently and improperly made a codefendant, because he has never 
been served with process, and no effort has been made to bring him 
into court ; because the plaintiff knew that the défendant company and 
Jackson did not jointly operate the car and receive the plaintiff as a 
passenger, and accept fare from him, but that the car was run and op- 
erated by the défendant company alone; because the statements made 
in the complaint are untrue, and were made for the sole and express 
purpose of defeating the jurisdiction of the United States Circuit 
Court; and because the défendant Jackson was and is financially ir- 
responsible, and plaintiff has no expectation of recovery against him. 

The plaintiff, by affidavit, sufficiently dénies thèse averments of 
fact as well as of law. I find it unnecessary to discuss the question 
whether or not a joint cause of action is stated in plaintiff's complaint. 
Plaintiff has framed his allégations so as to bring his case within the 
doctrine of the Alabama Southern décision, as pronounced by the 
Suprême Court, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, and 
plainly there is no separable controversy stated in the complaint. So 
far, therefore, as the pétition for removal is based on facts upon which 
défendant petitioner makes its averments, that there can not be a 
joint tort, because the liability of the master cannot be the same as that 
,of the servant, the question involved is disposed of by saying that, 
there being a joint cause of action stated against défendants, it can 
not be disregarded because traversed by the pétition of the défend- 
ant company. Plaintiff has a right to sélect his own manner of bring- 
ing his suit. If he has improperly joined causes of action, he may 
rail upon trial ; the question may be raised by answer, and the rights 
of défendant adjudicated. But the question of removability, unies* 
fraud is shown, must be determined by the complaint, which contains 
plaintiff's case. I do not understand the learned counsel for peti- 
tioner to dispute that such is the law of the Alabama case cited; and 
I do not understand that his client would urge this court to refuse 
to remand the cause uniess it has made a sufficient showing of fraud- 
ulent joinder. 

As to the issue of fraud, the petitioner's position may be stated this 
way. Inasmuch as it sets up déniais and statements of fact which may 
show no joint liability on the servant's part, and a knowledge of such 
facts by plaintiff, and that plaintiff's only purpose in joining the 
servant was to defeat the right of removal, and that plaintiff does 
not expect to pursue his remedy aeainst the servant; therefore it 
contends there is a misjoinder which is necessarily fraudtilent in 
law, and the fédéral court should rctain the case. This brins-fs tis 
then directly to the question of fraud, as presented by the? recorû lunv 
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before the court. A simple déniai of the acts alleged to hâve bcen 
jointly donc by the master and servant makes no issue of fraudulent 
joinder. That is clear. Nor does the further allégation that plain- 
tiff knew that the servant and master were net operating the car upon 
which plaintiff was a passenger, justify an inference of fraud, when 
we remember that the allégation of the complaint is that both did op- 
erate the car, and petitioner concèdes the fact that défendant Jackson 
was motorman. Under such a condition of the record, the pétition 
is but a déniai of the facts and law which may or may not impose 
légal liability upon the two défendants, as the case may be developed 
upon the trial. The fédéral court, however, upon a motion to remand, 
which only pertains to jurisdiction, will not, unless some very unusual 
reason makes a différent rule proper, try the essential merits of the ac- 
tion, to détermine whether the servant is or is not liable and properly 
joined. Nor can the allégation of fraud because of the résident defend- 
ant's financial irresponsibility outweight the averments of the complaint, 
including the prayer thereof, which demand judgment against both de- 
fendants, against both of whom a cause of action is well stated. Neith- 
er should a mère statement, unaided by spécifie facts, that plaintiff 
in tends to pursue only one of two joint tort-feasors, whom he is suing, 
and that he does not seek a judgment against the servant sued with the 
master, compel an inference of fraud or bad f aith, when it is indisput- 
able that the légal light exists to sue both (Sessions v. Johnson, 95 
U. S. 347, 24 L. Ed. 596), and the action is brought against both, and 
when plaintiff, controverting the averments of the pétition, says he is 
proceeding in good faith against the two. In the absence of some fur- 
ther showing of fraud in fact, such a statement by petitioner, when 
denied in apparent good faith, must be regarded as but a conclusion, 
which directly conflicts with the theory of plaintifï's complaint. 

As we hâve seen, the action might hâve been brought against one 
défendant ; yet the controversy is not separable because two défendants 
are joined. None of the défendants who are joined can complain, 
unless fraud enters into the matter. It may be that it will turn out 
that one défendant is not liable, while the other is; but that goes 
to the very gist of the suit, and does not affect the jurisdiction, except in 
so far as the final issue may be that one défendant is not liable, or both 
may be; but, repeating what I hâve said, I hold that it is not for the 
fédéral court to try the question of négligence on a motion to remand. 
Plaintifif's preSent motive, in the event of a recovery, may be to sue out 
exécution against only one défendant, who is able to respond in dam- 
ages ; but as he has the légal right to sue the two, and he is suing them,. 
and apparently trying to bring them both into court, how can the fédér- 
al court say that the mère opinion of the nonresident défendant that 
plaintiflF is not going to proceed against its codefendant justifies the 
court in holding that the attempt to sue in the state court is with the 
fraudulent purpose of defeating fédéral jurisdiction, and so depriving 
a party entitled to seek the fédéral court in protection of its rights? 
Such an attack on the good faith of the action must fail, or the fédéral 
court must assume to deny the force of the rule that tests the con- 
troversy by examining the cause of action stated in the complaint. 
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If is worthy bf mention that since the décision qf the Suprême Court 
in thé Alàbama Southern Case, suprji, this court has been called upon 
to consider a large number of motions to remand causes that hâve been 
removed from the courtS: of the state. The argument before me 
has been that the fédéral courts ouglit: to exercise very great circuin- 
spectibn wherever it is charged that an attempt is being made to join 
a servant with the master, for the purpose of defeating fédéral jurisdic- 
tioh. , To this I assent. Indeed, where an action is brought by a résident 
against a nonresident corporation and a subordii^ate servant who is 
a citizen of the state, and ,it is made to appear that the servant is 
not responsible financially, it is difincult to avoid a suspicion that the 
real and only object of jpining the fwo in the suit is to évade the 
jurisdiction of the fédéral court. A failure to serve summons is also 
a circumstance which isi very suspicions. But, on the other hand, 
the plalintifï in such cases has a right to go into the state courts to sue 
thôse whom he allèges injured him, and unless the nonresident défend- 
ant can :bring itself withiil the provisions of the act of Congress, giv- 
ing it a right of removal to the fédéral courts, it must défend in the 
state courts. So, if the nonresident would rely upon a fraudulent join- 
der as a basis for removal, it must présent facts from which fraud is 
clearly inferable ; and such facts must présent an issue which, if sus- 
tained, justifies the fédéral court in holding that plaintift is trying 
wrongfully to deprive the nonresident défendant of the protection of its 
rights, as conferred by the laws of Congress. 

It is impossible to lay down any exact line that will mark a distinc- 
tion between a wrongful and a justifiable purpose in seeking the one 
jurisdiction rather than the other. The showing in each case must 
guide the court. Where it is strong enough to impress the mind of the 
judge with the belief that the plaintifif is improperly suing, and that 
he ought not and cannot prevail in the state court as against the two 
défendants, and that the purpose of joinder is to defeat the jurisdiction 
of the fédéral court, the fédéral court should not hésita te to retain juris- 
diction ; but where plaintiff is foUowing a légal right, and states a good 
cause of action against joint tort-feasors, and appears to be trying to 
bring both défendants before the state court, and where there is sub- 
stantially nothing to impugn his good faith, except the alleged fact that 
the résident défendant is without means to respond m judgment in case 
it is had, and that on the merits the essential facts of the controvers}- 
are différent from those alleged, then in my opinion, no real issue of 
fraud is proven, so that the fédéral court can find for petitioner. My 
understanding of the Alabama Southern Case, supra, is in accord with 
what I hâve just stated. Justice Day there said: 

"The fact that by ansvver the défendant may sliow tliat the liabillty is 
several cannot change the ch^racter of the ease made by the plahitifC in his 
pleading, so as to affect tlie rîglit of removal. It is to be remembered that we 
are not now dealing with joinders, Avliich are sliown by tlie pétition for re- 
moval, or otherwise, to be attempts to sue in the state courts with a view 
to defeat fédéral jurisdiction. In such cases entlrely différent questions 
arise, and the fédéral courfsniay and shqnid. talîe suçli action as will defeat 
attempts to wrongfuily deprive parties ent'itled to sue m the fédéral courts o£ 
the protection of their rights in thosè ttlbunals." 
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The doctrine of that case is tliat the fédéral courts sliould act so 
as to defeat attempts wrongfuUy to deprive parties entitkd to litigate 
in the fédéral courts to the protection of their rights. There is how- 
ever always involved in this doctrine the élément of a wrongful de- 
priving, not any depriving, as not every depriving of the fédéral court 
is improper; and unless it is improper or wrongful, the conclusion 
is irrésistible that the fédéral court must remand, for the légal right ex- 
isting to hâve the action tried in the courts of the state, the fédéral 
courts must respect that right. 

Thus far the case has been regarded without considération of the de- 
fendant's application to amend, and its eiïect upon the question of juris- 
diction. As appears in the statement of fncts included in this opinion, 
the nonresident défendant asks this court for leave to amend the pé- 
tition so as to set forth that the défendant Jackson, whom it stated 
in its pétition was a citizen of Montana, is really a citizen of Minnesota, 
and was such when this action was commenced. If such amendment 
is allowable, we hâve the case of a plaintiff, citizen of Montana, suing 
two nonresident défendants, one a citizen of West Virginia, the other 
of Minnesota. As we shall presently see, whether under such a state 
of facts one défendant could properly reraove the case, is not now 
necessary to be passed upon, and décision upon that précise point is 
not made now. Let me say in passing, that Judge Sanborn has posi- 
tively decided that removal can not be had in such a case (Thompson v. 
Chicago, St. P. & K. C. R. Co. [C. C] GO Fed. 773) ; so did Judge 
Brewer while he was a circuit judge (W. U. Tel. Co. v. Brown [C. C] 
32 Fed, 337) ; and such is the law as stated by Moon on Removal of 
Causes, § 150. But let me assume for the sake of the argument, 
without a concession of the accuracy of the proposition, that the con- 
troversy not being separable, failure of one of the défendants to join 
in the pétition of removal is not fatal to the right of removal, and still 
we are confronted with this question, which it is necessary to décide, 
namely: Has the fédéral court authority to permit the défendant 
Company to amend its pétition by showing that its codefendant was not 
a citizen of Montana, but was a citizen of Minnesota? Inasmuch as 
the original pétition for removal alleged that défendant Jackson was 
and is a citizen of Montana, the contemplated change of averment is 
a material conflict with what was laid before the state court. The 
two statements cannot be true — one or the other must fall. 

If the fact is that Jackson was a résident of Montana, as petition- 
ing défendant alleged in his pétition to the state court, the jurisdic- 
tion of that court was complète and the allégations of fraud being 
inadéquate, no cause for removal is shown; while, if Jackson was a 
citizen of Minnesota, we will assume removal could hâve been had 
without regard to questions of fraud. Thus we see that the proposed 
amendment is not one making more certain or spécifie a statement made 
in the pétition filed in the state court, but defectively made, or to state 
more fully and distinctly facts stated, upon which ground of removal 
rests, but is a request to permit an amendment which is of substance. 
Indeed it is asking the fédéral court to aliow an amendmer.t which 
may bring the case within the jurisdiction of the fédéral court upon 
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the existence of a ground not présentée! in any way to the state court 
on motion for removal, and but for which the cause was not removable. 
To permit the amendment would be to retain jurisdiction of a cause 
removed without a showing having been made in the state -court of 
jurisdictional facts upon which the right of removal existed. This 
would be directiy against the great weight of authority, and the 
strength of the reasoning underl3-ing the statute which gives the right 
of removal in certain cases. 

Mindful of the fundamental principle that causes can be removed 
from the state courts to the Circuit Courts of the United States only 
in such cases as the statutes of the United States prescribe, and that 
it is for the petitioner in the state court to show to that court in the 
first instance that the case is one which he is entitled to hâve removed, 
it is at once apparent that a showing of cause for removal must be 
made to the court which first lias the case, and which need not sur- 
render its control until facts which compel it to do so are made to 
appear upon the record of its proceedings. In the absence of such a 
showing in the state court, the question is a fundamentally jurisdic- 
tional one, and no appeal to the discrétion of the fédéral court can 
hâve considération, for discrétion cannot confer jurisdiction to retain 
the case, if it does not exist. The courts of the state hâve cognizance 
of suits brought by citizens of the state against citizens of other 
States. In the extension of the power of the fédéral courts to suits 
instituted by citizens of the state against citizens of other states, there 
was no divestiture of the jurisdiction of the courts of the state to 
hear and détermine cases brought in the state courts. The right 
of removal by a défendant may be invoked, but of itself that right in 
no way lessens the authority of the state court ; that is to say, unless 
motion is had in the state court, the existence of the right of removal in 
no way restricts the power of the state courts to proceed with the case, 
and to bring the parties before it. Plaquemines Fruit Company v. 
I-Ienderson. 170 U. S. 511, 18 Sup. Ct. 685, 42 L. Ed. 112f). 

As was held in Manley v. Olney (C. C.) 32 Fed. 708, the right of 
removal is not strictly a constitutional one, but is a privilège to hâve 
the case tried in some other than the state tribunals. "The right of 
removal is statutorv," said Chief Tnstice Waite, in Insurance Com- 
pany v. Pechner, 95 U. S. 183, 24'L. Ed. 127. "Before a party can 
avail himself of it, hc must show upon the record that his is a case 
which cornes within the provisions of the statute." 

In harmou)' with thèse gênerai views, the fédéral courts hâve recog- 
nized that the statutes of removal should be construed not in a way to 
authorize the exercise of jurisdiction vidiere the cpiestion is doubtful, 
but rather to refuse to keep a case where the jurisdiction is seriously 
disputable. "It is the safer and wiser course to send a cause for trial 
to a court of unquestionable jurisdiction, rather than retain it hère, 
and go through ail the forms of trial when the jurisdiction is doubt- 
ful."" Fitzgerald v. Missouri Pac. Railwa:y Co. (C. C.) 45 Fed. 812. 
From many décisions bearing upon the question of jurisdiction wherc 
amendment is sought after removal, I hâve collected a few which are 
pertinent to the présent case. In Fitzgerald v. 2\lissouri Pacific Rail- 
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way Company, supra, Judge Caldwell held that no amendment coUld 
be made in the circuit court setting up grounds for removal, which 
were not presented to the state court on the motion to remand. 

In Grand Trunk Railway Company v. Twitchell, 59 Fed. 727, 8 C. 
C. A. 237, the Circuit Court of Appeals for the First Circuit laid 
down this proposition: 

"That tliere can be jurisdietion in the circuit court only when, at the time 
of the application l'or removal, the record shows ou its face that the action 
is removable, and consequently that the parties cannot now be permitted to 
amend this record so as to show the requisite diversity of citizenship." 

The court approved the décision in Crehore v. Railway Company, 
131 U. S. 240, 9 Sup. Ct. 797, 33 L. Ed. 218, by saying that that 
case never has been doubted so far as the court was advised. 

Murphy V. Fayette Alluvial Gold Company (C. C.) 98 Fed. 321, 
was a case that arose in the Ninth circuit. The plaintiff brought the 
action upon several causes— one of which arose in his own favor, and 
four of which were assigned to him by others. The amount involved 
in the first cause was not sufficient to confer jurisdietion, but the sum 
of ail the demands exceeded $2,000. A pétition for removal was filed, 
alleging that plaintiff was a citizen of Oregon, and that défendant 
was a British corporation. The plaintiff had set forth the facts con- 
cerning the four assigned causes of action, and the names of the re- 
spective assignors, but the complaint and pétition failed to aver what 
the citizenship of the assignors was. On motion to remand, applica- 
tion was made by défendant for leave to file an amended pétition show- 
ing that the citizenship of the assignors of the assigned clairns was 
such that the case was one for removal. Judge Gilbert cited Parker 
V. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912, 3.5 L. Ed. 65-i, to show that 
it must afiîrmatively appear that the citizenship of the assignors of the 
assigned claims was diverse from that of the défendant, or that they 
were not aliens. Passing, then, to the question of the right of as- 
signment, he reviewed the décisions of the Suprême Court, including 
the case of Powers v. Railway Companv, 1C9 U. S. 92, 18 Sup. Ct. 
264, 42 L. Ed. 673. Hesaid: 

"But it is contended that inasmueh as, in fact, the citizenship of the as- 
><ignors was such that the case was properly removable, their citizenship can 
now be shown by an amended pétition filed in this court. This contention 
leads to the luquiry, what is the power of this court to permit amendments 
to the petitioni for removal after the cause has been docketed hereinî In 
Crehore v. Railway Co., 131 U. S. 240, 9 Sup. Ct. 692, 33 L. Ed. 144, the right 
of the Circuit Court to amend the pétition was denied in a cause which had 
been removed on the ground of diverse citizenship, on a pétition which al- 
leged the citizenship of the parties at the time when it was filed only, and 
not at the time of the commencement of the action. The court said : 'For the 
only mode providecl in the act of Congress by which the jurisdietion of the 
sta1;e court of a controversy between citizens of différent states can be devest- 
ed is by presentlng a pétition and bond in that court showing, in connection 
with the record, a case that is removable. The présent motion, in effect, i.s 
that such amendment of the record niay be marti? in the (Mrcuit Court as will 
show that this case might hâve been. romoved froni tlie state court — not that, 
in law, it has ever been so removed.' 

"In .lackson v. Allen, 1.'!2 U. S. 27, 10 Sup. Ct. 9. .'53 L. Ed. 249, the court 
iiîHrnied tlie ruie of Crehore v. Railway Co. : .niid in Graves v. Corbin, 132 IT. 
S. ")72, ."500, 10 Sup. Ct. 202, 33 L. Kd. 4(1".), it rcfcrred to tiiat case as one in 
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wKlch It had been held 'that wbere a suit Is entçred iipon the docket of a Cîr 
cuit C»urt as remoyed on tlie ground of the diverse çitizeuslùp of the par- 
ties, and Vas never in law remOTed, iio amèndment ol' the, ret-ord made iii the 
circuit court eaij aiïect the. jurisdictiori' of the state court, or put the case 
rigiitîuliy on the doclcet of the Circuit Gourt as of tlie date when it was so 
doclîeted.' , ■ 

"In Martin's Adm'r v. Railroad Oo., 151 U. S. 673, 601, 14 Sup. Ct. 540, 38 
L. 0d. 318, the court deflned the limit of the power bî thé Circuit Court tit 
permit amendments to the pétition, and said: 'Such amendments muy be 
ailpwed .when, and only when, the pétition, as preseuted to the state court, 
shows upon Its face sufficient ground for removal.' 

"In Powers v. Railway, 169 U. S. 92, 101, 18 Sup. Ct. 267, 42 L. Ed. 676, 
may be found the .latest expression of the views of the court upon tluit sub- 
.lect. The coiirt there said: 'A pétition for reniova'l, When pfèsented to tho 
state court, becOmes part of the i-ecoi-d of that court, aiid must doubtlesi, sliow,. 
talien in connection with the otlier matters on that record, the jurisilictional 
facts upon which the right of removal dépends, because, if those facts are 
not made to appear upon the record of that court, is it not bound or author- 
ized to surrender its jvirisdlction ; and if it does, thé Circuit Court of the 
United States cannot âilow an amèndment of the pétition, but must remand the 
case.' ïhe court tlien proceeded to say; 'But if, upon tiie face of the pétition, 
and of the whoie record of the state court, suflicieut grounds for rsnnoval are 
shown, the pétition may be amended in tlie Circuit Court of tlie United 
States, by leave of that court, by stating more fully and distinctly the facts 
which support those grounds.' " 

In Fife et al. v. Whittell (C. C.) 102 Fed. 537, Judge Morrow 
denied an application made by the défendant for leave to amend a 
record so as to show that the défendant was a nonresident of Cali- 
fornia, saying: 

"The court lias no jurisdiction to alIow svich an amèndment. Wliere a 
r>etition for removal in connection with the record in the cause fails to dis- 
close grounds for removal, the docketing of thè cause in the Circuit Court of 
the United States does not deprive the state court of .lurisdictiou, and the 
fédéral court bas no power to grant lea've to amend the pétition by stating 
facts that show that the cause was in fact removable." 

Dalton V. Milwaukee Mechanics' Insurance Company (C. C.) 118 
Fed. 876, was considered on a motion to remand to the state court, 
and on application by the défendant for leave to file an amèndment 
to the pétition for removal. The suit there was brought by a citizen 
of lowa against a citizen of Wisconsin. The défendant filed a pétition 
fpr removal in the state court, alleging that the cause was a con- 
troversy which was wholly between citizens of différent states; the 
petitioner being a citizen of Wisconsin, and plaintiff a citizen of lowa. 
The transcript of removal was filed in the Circuit Court of the Unit- 
ed States, whereupon plaintiff moved for an order remanding the case, 
on the ground that the circuit court had no jurisdiction, for the rea- 
son that the jurisdictional facts authorizing a removal did not ap- 
pear upon the record. Thereupon défendant asked leave to amend the 
pétition for removal, by averring that the amount in controversy ex- 
ceeded the value of $3,000, exclusive of interest and costs, and that 
the défendant was a corporation organized and existing under the 
laws of Wisconsin. Judge Shiras held that the averment that the 
corporation was a citizen of Wisconsin was not the équivalent of the 
averment that it was created and existed under the laws of Wiscon- 
,sin, and that jurisdiction was noi stiown upon the face of the record. 
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Thé défendant, however, strongly urged that if the jurisdictional 
facts were imperfectly stated on the face of the record, leave should 
bé granted by the Circuit Court to file an amendment curing the im- 
perfections. But the court held the real question was whether an 
amendment could be allôwed in the Circuit Court, when the averments 
were insufficient tô show that the case was a removable one under 
the statutory provisions. The court said that the only purpose of the 
amendment was to show that the Circuit Court had rightfully obtained 
jurisdiction, and that where the purpose of an amendment was to 
tause the face of the record to show what it did not show,, a requisite 
diversity of citizenship between the adversary parties, the leave to 
file such proposed arnèiidment would hâve to be obtained from the 
State court, and not the Circuit Couri; of the United States. The leafn- 
ed judge said it was well settled by the décisions of the Suprême Court 
that the state court did nOt part with its jurisdiction, nor did the juris- 
diction of the fédéral court attach in a case where removal was sought 
upon the ground of diversity of citizenship, until the record in the 
state court was such as to show that court that it had lost its jurisdic- 
tion, and could no longer proceed with the case. The case of Stone v. 
South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962, was cited. 
"It certainly cannot be the fact," said the court in that case, "that in 
cases wherein a removal is sought on the ground of diverse citizen- 
ship, the jurisdiction of the state court can be terminated by pétitions 
for removal, or by amendments thereto filed in the fédéral court. In 
such cases, the jurisdiction of the state court can only be ended by 
making a proper showing af the facts justifying the removal on the 
face of the record in that court." 

The discussion by Judge Shiras is quite elaborate and learned. The 
court was asked to adopt a différent rule from that just stated, upon 
the strength of Powers v. Railway Company, supra, Martin v. Rail- 
road Company, 151 U. S. 690, 14 Sup. Ct. 533, 38 L. Ed. 311, and 
other décisions of the Suprême Court, but Judge Shiras demonstrates 
that none of the cases cited sustain the contention that an amend- 
ment may be made in the Circuit Court of the United States to up- 
hold its jurisdiction in a removal case, where the record, as it exists in 
the state court, fails to show the facts necessary to terminate the 
jurisdiction of that court. 

In Cameron v. Hodges, 127 U. S. 322, 8 Sup. Ct. 1154, 32 L. Ed. 
132, the Suprême Court said that there was no précèdent known to 
it, which authorized an amendment to be made even in the Circuit 
Court, by which grounds of jurisdiction may be made to appear, 
which were not presented to the state court on the motion for re- 
moval. 

In Crehore v. Ohio & Mississippi Railway Company, 131 U. S. 240, 
9 Sup. Ct. 692, 33 L. Ed. 144, it was decided that where a case involves 
a controversy between citizens of différent states, it is not removable, 
unless, at the time the application for removal is made, the record up- 
on its face shows it to be one that is removable. "We say upon its 
face, because the state court is only at liberty to inquire whether on the 
face of the record a case has been made, which requires it to proceed 
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no further, and ail issues of fact made upon the pétition for removal 
must be tried in the Circuit Court." Furthermore, it was decided 
that in such a case no arnendment of the record made in the Circuit 
Court could affect the jurisdiction of the state court, or put the case 
rightfully on the docket of the Circuit Court as of tlae date when 
it was there docketed. It must be taken as true that the record to 
be considered by the state court includes tlie pétition for removal. 
This was distinctly stated by Justice Gray, in Powers v. Chesapeake & 
Ohio Raiiroad, 169 U. S. 92, 18 Sup. Ct. 364, 43 L. Ed. 673. He said: 
"A pétition- for removal, when présentée! to the state court, becomes part of 
the record of that court, and must doubtless show, taken in connection witli 
the other matters on that record, the jurisdlctional faets upon which the 
rigt(t of removal dépends ; because, if those f acts are not riiade to appear upon 
thé record of that court, it is not bound or authorized to surreuder its jurls- 
dietîon, and If It does, the Circuit Court of the United States cannot allow 
an amendmènt of the pétition, but must remand, tlie case. But if, upon the 
face of the pétition, and of the wUole record of the state court, sufficient 
grounds for removal are shown, the pétition may be aniended in the Circuit 
Court of the United States by leave' of that court, by statiug more fully and 
distinctly the facts which support those grounds." 

Moon, on the Removal of Causes, § 165, states that amendments of 
form, but not of substance, may be made to a pétition for removal in 
the fédéral court. From this exposition of the law, the duty of the 
fédéral court is not a discretioiiary one, where an amendmènt is 
sought which présents a material ground fpr rétention of jurisdic- 
tion, that was not presented or even fairly suggested, as within the 
scope of the grounds included in the pétition presented to the state 
court. 

Kinney v. Columbia Savings & Loan Association, 191 U. S. 78, 24 
Sup. Ct. 30, 48 ly. Ed. 103, is not in conflict with the earlier cases of 
the Suprême Court cited. The pétition there alleged that the con- 
troversy was between citizens of différent states, and that petitioner 
défendant was at the time of the commencement of the suit, and still 
was a résident and citizen of Colorado. The cross-complaint filed in 
the fédéral court alleged that défendant was a citizen of Colorado, 
and that complainants were citizens of Utah. Eeave to amend was 
sought by adding to the pétition to remove allégations that plaintiffs 
were citizens of Utah. The Circuit Court denied the motion to re- 
mand and granted leave to amend. Justice Brewer said, "the right 
to remove existed, but the pétition for removal was defective," the 
question being, was it so defective as to be incurable. The power of 
the Circuit Court was recognized to permit amendments of plead- 
ings to show diverse citizenship, or of removal proceedings, where 
there is a technical defect, and there are averments sufficient to show 
jurisdiction; but the court stated that there was a gênerai averment 
in the pétition that it was a case of diverse citizenship, and thereforp 
one in which, by the statute, the party was entitled to removal. To 
like effect is Flynn v. Fidelity, etc., Co. (C. C.) 145 Fed. 265. Thèse 
cases are at once distinguishable as the very point wherein the record 
in this case fails is that it not only contained no intimation of Jack- 
son being a citizen of any state other than Montana, but did contain 
a positive statement that he was a citizen of that state. 
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In reaching the conclusion that the case must bc remanded, I do not 
mèan to go beyond a décision holding that there is no authority for 
the exercise of discrétion. If thîs court had such authority, I would 
feel that it should be used in favor of granting leave to amend, be- 
cause if the défendant is, in fact, a citizen of Minnesota, and was 
such when the suit was brought by plaintiff, and if, for that reason, 
défendant is entitled to hâve its rights ascertained in the fédéral courts, 
the case ought to be tried hère. But, as there is nothing by which 
défendant company ever obtaxned a hold in this court, which it can 
mend, the only proper order is to send the case back to the state court, 
where, if it can legally do so, défendant may make a sufficient showing 
to entitle it to transfer the suit, and make substantial its hold in this 
court. 

The motion to remand is granted. 



In re ERIE LUMBER CX). 
(District Court, S. D. Georgla, W. D. September 26, 1906.) 

Bankbuptcy~Ci.aims Entitled to PRioErrr— Wages of Labobebs. 

In the distribution of the assets of a bankrapt manufacturing corpora- 
tion whose business has been continued by recelvers under orders of the 
court of bankruptcy, wages due laborers for labor performed wlthin three 
months prior to the banliruptcy, and also under the recelvershlp, wUl be 
given priority over ail other liens or claims, except taxes. 

Same— Attornet's Fées. 

Under Bankr. Act July 1, 1898, c. 541, 8 64b (3), 30 Stat. 563 [U. S. 
Comp. St. 1901, p. 3447], fées of attorneys for the petitioning creditors 
In a proceeding in Involuntary bankruptcy are allowable and given priority 
as a part of the cost of administration, and such claims rank next after 
the wages of laborers, taking precedence, subject to tax claims, of ail other 
mortgage or other liens on funds in the hands of the court for distribution. 

Same — Claim or Mobtgagb not Pabtt to Pboceedinqs. 

A mortgagee of property of a bankrupt, who had no notice of the bank- 
ruptcy proceedings in which, at the request of the other parties interested. 
the business was continued at a loss and the property sold. is entitled 
to priority of payment from Its proceeds after they bave contributed rata- 
bly to the payment of labor claims and the costs of administration. 

Same— Appointment op Receivers— Receivers* Cebtipicates. 

Under the authority given bv Bankr. Act July 1, 1898, c. 541, § 2 (5), 
30 Stat. 546 [U. S. Comp. St. 1901, p. 3421], to continue the business of 
bankrupts by receivers, courts of bankruptcy hâve Implled power to au- 
thorize the issuance of receivers' certiflcates to provide funds necessary for 
operating expenses. 

Same— JIoetgagee— AcQTJiESCETsrcE in Receivershtp. 

A mortgagee of a bankrupt who has notice of and participâtes In the 
bankruptcy proceedings, and makes no objection to the appointment of re- 
ceivers to continue the bankrupt's business, but does a banklng business 
with the recelvers, is thereby precluded from inslstlng on the priority of 
bis mortgage over the operating expenses or other obligations Incurred by 
the receivers under orders of the court In carrying on the business which 
was Intended to conserve bis securlty. 

Same— Allowable Claims— Unltquidated Claim fob Damaom âoainbt 
Receivers. 

An unllquldated claim for damages for breach of a contract by receivers 
of a bankrupt is not entitled to priority as against antécédent liens asainst 
the estate. 
150 W.—52 
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7. SAME-t-U^ATJTIIOBIZEp. IKDEBTEDNESS' OONTIÎACTEDBT REÇEIVEES. 

IVhere an order nppointîiig receivers to corititjue tliè blisinessof à bànk- 
rupt authorized theiii to borrow inoney aiid iiKaw ol)Ugation8 in an anioimt 
not èxceediug .$o,000, as miglit thereafter be dirccted by tbe court, and 
tlie court subsequeiitly autlïorized them to. issue receivers' certilicates to tlie 
amount of $3.000, sucli order was notice to ail dealing witli tlie receivers 
tliat they had no authority to Cflntract fnrtlier indebtednëss, and persons 
wlio thereafter sold tliem property on crédit in excès» of tliat amount 
caunot liave priority of tlieir claims therefor agains^it tUe estate. 

8. Samk — Continu iNG Business. 

The power to continue business of a baul^rupt corporation through a 
receiver or trustée implies the power to inalœ debts, to iirovide for their 
payment, and to borrow inoney for urgent necessities. 

In Bankruptcy. On exceptions to report of spécial master fixing 
priorities of claims. 

Walter A. Harris, for Charles Scliimmelfing-, mortgagee. 

John P. Ross, for Citizens' Bank of McRae, mortgagee. 

Lane & Park, for American National Bank, holder of receiver's cer- 
tificates. 

George S. Jones and William E. Martin, Jr., for creditors furnishing 
supplies to recçivers. 

Merrill P. Callavvay, for bankrnpt. 

SPEER, District Judge. The Erie Lumber Company had its manu- 
facturing plant near Eumber City, in this district. It was a venture of 
an important character in the manufacture of lumber. In addition to 
the sawmill, there was extensive machinery for the manufacure of 
veneering, which is largely used in furniture and cabinet work. The 
plant was under the control of one Alfred Short, who represented cer- 
tain interests, and Sylvester J. Tinthofif, who represented others. There 
was an utter disagreement between thèse men, and fînally Tinthoff, who 
represented the creditors, filed a proceeding praying that the Erie Lum- 
ber Company be adjudged an involuntary bankrupt. This pétition was 
filed on November 8, 1904. Shortly thereafter the creditors filed an 
ancillary pétition for the appointinent of a receiver. It alleged, among 
other facts, that the property of the company consisted principally of 
steam sawmills, planing mill, veneering mill, kilns, lumber, logs, and 
timber ; that a great deal of timber had been felled and was lying in 
the woods unprotected ; that this v\'as subject to be carried ofï and ap- 
propriated; and that there were other properties consisting of mules 
and live stock used in connection with the mills which were not re- 
ceiving proper care. The représentations of the pétition were of that 
urgent character which induced the action authorized by the bank- 
ruptcy law, and the court appointed the marshal to take charge of the 
property and assets and préserve them. Thereafter Alfred Short, sec- 
retary and treasurer of the company, filed an answer in its behalf. This 
answer, however, was subsequently withdrawn. It denied the bank- 
ruptcy, and charged that the original pétition had been collusively 
brought. There had been, as stated, great friction between the Short 
and Tinthofï interests. It seemed now that this would bC: removed. An 
agreement was drawn, signed by counsel representing Short, party of 
the one part, and the petitioning creditors, of the other part. The 
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agreement provided that the parties should Jointly apply to the court 
for an order providing for the opération of the business by joint re- 
ceivers, according to the stipulations outhued in the agreement. A 
pertinent clause is the following : 

"Alfred Short and Sylvester J. ïinthoff, by leave of the court, are to be ap- 
pointed joint receivers of the Erie Lumbpr Company, and shall be by the <'ourt 
anthorized to carry on the bnsincss of the said Erie Liimber Company as a 
i^oing concern under the provisions of tbe acts of Congress rclating to banlc- 
ruptcy. In the apportionnient of the duties between the said receivers, the 
said Sylvester J. Tinthoff shall keep and hâve charge of the books and cor- 
respondence of the said receivers operating said company. and sliall be respon- 
sible for the correct keeping of s.iid books. The said Alfred Short shall givo 
bis entJre time to the business of operating tlie saw-niill and plant, and botli 
receivers shall be consulted and shall act jointly in the opération of the busi- 
ness ; and that no money obligations shall be incurred except by the joint act 
of both receivers, and no moncy shall be paid out except upon check signed by 
both receivers." 

The récital of the agreement was that it was "advantageous to the 
said Erie Lumber Company and its creditors that said business be con- 
ducted by receivers of the court of bankruptcy." Ail parties at interest 
represented to the court that it was highly advantageous, both to the 
bankrupt and to the creditors, to keep the estate as a going business, 
and, having been convinced that this was true, on December 21, 1904, 
by a decree of that date, the agreement was approved and made effec- 
tive. The order authorizing this policy was carefully considered and 
was drawn with great care. It attempted to guard the interests of ail 
the creditors, and to provide for every reasonable contingency which 
could be anticipated. Substantially the full order is as follows : 

"It appearing to tbe court, from the représentations of parties at inter- 
est, and from the facts agreed upon by the petitioning creditors and the debtor 
in bankruptcy, the Erie Lumber Company, that It is necessary in the best in- 
terests of the estate of the said Erie Lumber Company and of ail persons 
interested therein as creditors or stockholders that the business of the said Brie 
Lumber Company be conducted by receivers, and that It is absolutely neces- 
sary for the préservation of said estate that the property of the said Erie 
Lumber Company be taken charge of and held by receivers. with full power 
and authorlty to conduct and operate its business as a going concern, and 
that great loss will accrue if the mills and the business of said company 
should remain idle and shut down during the pendeney of bankruptcy pro- 
ceedings, It is thereupon ordered by the court, that, in lieu of the custodian 
heretofore apiwlnted by the court to take charge of the property of the said, 
Brie Lumber Company, Alfred Short and Sylvester J. ïinthoff be, and they 
are hereby, appointed joint receivers of the said Erie Lumber Company ; and 
the said Alfred Short and Sylvester J. Tinthoff as receivers of this court are 
hereby authorized and directed to carry on the business of the said Erie Lum- 
ber Company as a going concern until the further order of the court. And 
it Is ordered that said receivers shall, as early as practicable, put In opération 
the sawmill, the planing mill, and the veneer mill, and shall continue to 
operate said mlU business, including the purchasing and stoeking of said mllls 
with logs, and they also hâve authority to conduct and carry on in connection 
with said mills a commissary in the usual way such commissarics are con- 
ducted, if they deem it expédient. 

"It is ordered that, for the purpose of starting the opération of said mills 
and the defraying of necessary expenses until such time as raoneys shall be 
coming in from the opération of the business suiflcient to defray expenses of 
opération, and the said receivers shall hâve authority to borrow money and 
incur obligations to an amount, however, not to exceed. In the aggregatc $3,- 
000, and for the purpose of preventlng unnecessary expense In the carrying 
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on of said business, it is by the consent of botb parties ordered that the sald 
Sylvester J. Tinthoff, one of said receivers, shall keep and bave charge of 
the boolîS. • * » And the said Alfred Short shall give his entire time to 
the business of operating the mills and plant, but this order shall not be con- 
strued as in any way limiting the responsibility of both receivers for the 
proper carrj'ing on of said business, and both receivers shall be cousulted and 
shall act .iointly in the opération of the business, and no money obligations 
shali be incurred except by tiie .joint act of botli receivers, and no money shall 
be paid out except upon check sigued by both receivers, jn'ovided, however, 
that the receivers shall borrow no money except upon order of the court after 
presenting a pétition, and niaking a showing of the necessity therefor. And, in 
order to the convenient carrj'ing on of said business as a going eonceru, said 
receivers are authorized to make deposits and carry a bank ac(»unt in such 
bank, loeated at MoRae, Georgia, as they shall sélect, whieh bank shall enter 
into a bond in the sum of flfteen thonsaud dollars to insure its contiuued sol- 
venoy and the safety of the funds intrusted to it ; and said receivers shall hâve 
atithority, upon their joint check, to pay out ail necessary operating expenses, 
not to exceed $7,000 per month without spécial orders of the court, such 
operating expenses inclnding pay roUs for labor, purehase of logs and the 
stock of said mills with logs, the cost of necessary supplies, costs of neces- 
sary repairs, purehase of goods for commissary, cost of books and neces- 
sary stationery. Personal expenses of the receivers, and said receivers shall 
be entitled to draw nionthly on account by way of salary $100.00 each per 
month during the opération of said mills and tlie carrying on of said business, 
until otherwise ordered by the court, which said salary allowance shall be on 
account against such compensation as may be ultimately fixed by the court 
for the services of such receivers. 

"And, it appearing to the court that upon certain logs at the mills and upon 
the banks of the river and floatlng in the river, liens are held and claimed 
which it will be necessary to pay off and discharge in order that said logs may 
be used by the receivers without let or hindrance, and that thereby said Erie 
Luniber Company may save the amoinit of money aiready invested by it in 
said logs, and that, in order to obtain logs in future, it is necessary that the 
claims of the persons furnishing said logs shall be paid as a part of the 
operating expenses, it is ordered by the court that the said receivers are here- 
by given autliority to pay to the persons furnishing said logs or holding 
liens or claims on logs furnished the amount of their respective claims, to the 
end that said mills may obtain logs without delay, let, or hindrance. And it 
is ordered by the court that said receivers shall malvo reports to the court 
at least once a month of ail receipts and disbiirsements and as accnrately as 
may be the profit or loss in the opération of said mills. And it is ordered 
further that if at any time It shall appear that said business is unprofltable 
and is being operated at a loss, said receivers shall report said fact to the 
court, to the end that proper steps may be taken to discontinue the opération 
of said business and incurring of further loss. 

"It Is ordered that the provisions of this order, unless hereafter modifled 
by the court, shall continue of force for the term of six raonths from this 
date. It is ordered that said receivers. before entering upon the discliarge of 
their duties, shall individnally give bond for the faithful performance of 
their duties as receiver, in the sum of seven thousand flve hundred dollars 
each. 

"It appearing to the court that petîtioning creditors and the said debtor in 
bankrnptcy bave entered into an agreement as to the necessity of operating 
said mills liy receivers, it is ordered that said agreement be, and the same is 
hereby approved by the court, and that the same be flled in said cause." 

Short and Tinthoff at once took charge as receivers. Pursuant to 
the order above set forth, on January 5, 1905, they presented to the 
court a pétition with récitals and prayer, as follows : 

,"ïhere is an amount due to George F. White, United States marshal, for 
taking care and preserving the jiroperty,. * * * ii])wards of six himdred 
dollars ; also, that it is necessary, in order to keep labor in their employ, 
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that an investment of four or flve hundred dollars be made for the oommis- 
sary of said Company; also, that there is certain legs and timber whlch It 
is necessary to hâve for the iiiills of said company that wil) require an addi- 
tional expenditure iinmedlately of five or six hundred dollars ; that the pay 
roU at the end of the first mouth, over and ahove the supiilies fnrnished for the 
raen, wlll require at least one thonsand dollars, and your petitioners pray that 
they shall bave authority to issue obligations for the purpose of carrying on 
this business and secure the nioney upon the sanie to an aniount not to exceed 
three thonsand dollars." 

This was in the opinion of the court essential to the proper conduct 
of the business, and was granted. The receivers were "authorized to 
issue receivers' certificates or obligations to an amount not exceeding 
three thousand dollars for the purposes in said pétition set ont, the pay- 
ment of said certificates or obligations to be provided for by this court 
in its final order in said cause unless paid by the receivers out of the 
income of said Erie Lumber Company before the final order." 

On February 7, 1905, the receivers presented another pétition as 
follows : 

"That the amount due Geo. F. White, United States marshal, for taklng 
oare and prcserving the property * * * amountod to over eleven hundred 
dollars, instead of six hundred dollars, as recited in pétition presented Janu- 
ary 5, 1905; also, that It was necessary during Jannary, 1905, to invest in 
logs for said mills by purehase and by stoeking sanie from their own lands the 
sum of two thousand and forty-eight and os/ioo dollars, instead of five or six 
hundred dollars as recited in former pétition; also, that while as receivers 
they are shipping lumber and veneers far in excess of daily expense, yet it 
vi'ill be thlrty days at least before the returns from said shi])mei)ts wlll be re- 
eeived in amounts suflicient to keep up and pay the daily e.vpensos of said prop- 
erty ; * * * that at the présent tjme there are offered to sale to them 
poplar. cypress, and pine logs npon which the profits will range from five to 
ten dollars per thousand feet, which they are nnable to purehase for want of 
suiflcient funds until they get returns from shipments alroady made and be- 
ing made; * * * tliat a pay roll of about one thousand dollars will be 
due February 10, and, while they bave a much larger amount due them from 
sales and shipments of lumber and veneers. yet they will be unable to col- 
lect same before said pay day, and your petitioners pray that they shall bave 
authority to issue obligations for the purjxise of carrying on this business 
and secure the niouey upon tlie same to an additioual amount not to exceed 
two thousand dollars." 

Upon considération of this pétition, with the proper showing of 
proof, the court passed the following order: 

The receivers "are hereby anthorixed to issue and negotinte receivers' cer- 
tificates In an amount not to exceed -'?2,()00, whicli shall be a lien upon the prop- 
erty of the Erle Lumber Company and upon the products of the mills of the 
said Company, and to be paid olï and discharged as expenses of administration 
of the estate of the Erie Lumber Company in the hands of the receivers." 

It will be observed from the record that the receivers were sedulous 
to impress the court with the belief that the Erie Lumber Company was 
now under ail the circumstances in a state of singular prosperity' To 
this end on February 1, 1905, they had filed a report. This reported in 
their hands as valuable assets, real estate, improvements, and machinery 
amounting to $51,245.12, and other available assets received amounting 
to $4,932.32. This aggregated $56,177.44. Five days later they filed 
?inother report, stating the total liabilities as $7,647.98, with total work- 
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ing assetS bf the same amoiint. They made to tlie court the further 
statënl.ent: ! , 

"Estîmated profit will bo ?100 perdny or $2,400 (for the month). ♦ » * 
Unless we are burned ont, \ve eau al'ter pa.v day Febniary 10, nieet every ex- 
pense and pay ail receivers' certiiicates as they mature. We hâve contracts 
for our output at good iirioes for at Icast two months ahoad. Legs are olïercd 
far beyond our ability to buy." 

At the very moment of thèse roseate and deluding statements of 
thèse officers, who, as before stated, were agreed tipon as receivers by 
the parties to the litigation, they were not only, in violation of the ex- 
plicit order of the court, conducting a losing and ruinous business, but 
they had entered into contracts largely in excess of the expHcit and 
carefully restricted authority which appears in the decree appointing 
them. Thèse facts were after a time brought to the attention of the 
court by the counsel at whose instance they were appointed. Tinthoff 
and Short were at once removed, and E. P. Willingham was designated 
and appointed by the court to take over the assets and wind up the busi- 
ness. On March 28, 1905, Mr. Willingham filed his report of the con- 
dition of the properties. From this it appeared that under Tinthofï 
and Short the assets had dwindled from $56,177.44 to, $22,207.51, in- 
cluding ail accounts due the estate ; that there was "owing by the re- 
ceivers previously appointed by the court, in addition to the $5,000 of 
receivers' certificates, about $6,700, which said last-mentioned indebted- 
ness" was due and represented "the purchase price due by the receivers 
for logs, groceries, and other supplies, together with the labor which 
was necessary for the opération" of the mills ; that the receivers had 
continued to operate the mills, in violation of the court's order, "at a 
loss of several hundred dollars a month ; and that there was no money 
on hand for the payment of this indebtedness," the substituted receiver 
ihaving found only $5.94 in the bank to the crédit of the bankrupt or of 
the two receivers. In the light of thèse facts, the receiver after running 
the mills several days closed them down, having determined that with 
their now inadéquate equipment large loss would resuit to ail parties 
interested, from their further opération. 

The case now proceeded regularly in bankruptcy. A trustée was 
appointed. The assets were finally sold for the sum of $12,805.20, and 
after the déduction of certain minor expenses there now remains ap- 
proximately $12,500 for distribution among the différent classes of 
creditors. The contest before the court relates to this distribution. 
The controversy involving the priority of thèse claims was referred to 
the honorable référée in bankruptcy as spécial master. His report has 
been filed, and exceptions thereto hâve been also filed. 

The claims may be generally classified as follows: (1) Claims by 
laboring men for wages for services rendered within three months be- 
fore bankruptcy, and similar claims for services rendered while the re- 
ceivership was of force ; (2) the claims of the attorneys in the bank- 
ruptcy proceedings; (3) the claim of a mortgage créditer without no- 
tice of the bankruptcy proceedings ; (4) the claim of a mortgage cred- 
itor with notice of such proceedings, who accepted benefits thereunder ; 
(5) the holder of receivers' certificates, issued conformably to the orders 
of the court, for operating expenses ; (6) claims for operating expense» 
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incurred witliin the terms of the decree aiithorizing the réceivers to 
carry on the business; (7) gênerai claims for property sold and goods 
furnished the réceivers, not within the terms of such order, and not 
within the authority of tlie réceivers. 

The protection of the vvages of labor is a priniary duty of society 
and of government. The wage-earner constitutes an immense propor- 
tion of those who labor for the common welfare. So long as he re- 
mains helpful and ' self-sustaining, every prospérons resuit foUows. 
In those unhappy epochs when the individual laborer is helpless, he 
and those dépendent upon hini become a charge upon the public. 
When labor en niasse becomes helpless, when it is no longer possible 
to earn the means of subsistence, government itself is threatened, and 
révolution has often followed. It is therefore profoundly and philo- 
sophically true that it is the duty of government in every contingency 
to secure his earnings to the wage-earner. This truth is at the basis of 
those laws which attempt to accomplish the resuit upon which the ex- 
istence of orderly soçiety may itself dépend. National and state 
législation sedulousiy attempt to accomplish this, and otherwise to 
ameliorate the condition of the laboring man. The courts with equal 
solicitude strive to attain the same end. In his admirable work on 
Bankruptcy, Mr. Brandenbnrg déclares : 

"It may be generally stated tliîit labor claiiiiiî are entitled to prlority and pay- 
ment in fiill before tbe Jiscbarge of liens against tlie estate." 

And again : 

"Wbere under a state law a lien for wageis is given priority over ail claims 
exc-e]pting taxes and eosts of administration, and tbe lien has attacbed before 
The fund is turned over to the l)anUruptcy court, and it is not such an one 
as is avoided bv' the bankrniitcv aet, it will be respected." Brandenbnrg on 
Bankr. 6G3, «m: In re Laird. lOft Fed. 550. 48 C. C. A. 538, 6 Am. Bankr. Rep. 
14; In re Tebo m. G.) 101 Fed. 419, 4 Am. Bankr. Rep. 235; In re Byrne 
(D. C.) 97 Fed. 702. 

On this subject the law of- Cieorg-ia is in no sensé uncertain. Sec- 
tions 2792 and 2794 of the Civil Code of Georgia 1895 provide: 

"Laborers shall bave a gênerai lien npon tbe property of their eniployers, 
liable to levy and sale, for their labor, which is horeby declared to be superior 
to ail other liens, exeept liens for taxes, the spécial liens of landlords on yearly 
crops, and siicb other liens as are declared by law to be superior to them." 

"Liens of laborei's shall arise niwn the coinpletion of their contract of labor, 
but sbal! not exist against hona fide purchasers without notice, uutil the same 
are reduced to exécution and levied by an oflicer, and such liens in confllct 
with eaeh other sliall rank accordiug to date, datiug each from the comple- 
tion of the contract of labor." 

It is not deemed, however, that the last paragraph quoted is material 
in view of the issue hère involved. Every mortgagee or lienor knew 
of the gênerai character of the enterprise known as the Erie Lumber 
Company, and an indispensable élément of its success each and ail 
knew to be labor. Each and ail knew when they took their mortgages 
liow carefully the state and the nation as well would guard the rights 
of those who, toiled witli their hands to make such securities valuable. 
As to the laborers, it foUows that no mortgagor can esteem himself or 
be regarded as a bona fide purchaser without notice. 
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But reliance need not be had merely upon reasoning of this sort. 
The Suprême Court of the state in Allred v. Haile, 84 Ga. 570, 10 S. 
E. 1095, lias held that the gênerai lien of a laborer is "higher than the 
lien of ordinary mortgages without respect to their comparative dates" ; 
and in Langston v. Anderson, 69 Ga. 65, that such liens take precedence 
of mortgages, though the holders thereof may be bona fide and without 
notice. If, however, the state law were silent or even adverse upon the 
subject, the uniform system of bankruptcy adopted by Congress would 
in cases of this character protect the lien of the laborer. Said Collier 
on Bankruptcy, p. 504 (5th Ed.) : 

"ïhe bankrupt act not only controls the state law In case of absolute con- 
flict, but by its express régulation of thèse pi'iorities exeludes the state law 
altogether. Subject to thèse exceptions, if the state law gives the priority, the 
same must be reeognized in the banlvraj)tcy proeeedin^s" — citiug In re Lewis, 4 
Ani. Bankr. Rep. 53, 99 Fed. 935 ; In the" Matter of Slomka, 122 Fed. 630, 58 
O. C. A. 322. 

The explicit terms of the bankruptcy law indicate the settled pur- 
pose of Congress. Section 64 of the act (Bankr. Act July 1, 1898, c. 
541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447] provides for the 
priority of "wages due to workmen, clerks, and servants, which hâve 
been earned three months before the date of commencement of proceed- 
ings." Happily, however, the wise and politic benevolence of state 
législation and state judicial administration avoid any such conflict. 
In Stonewall, etc., Ass'n v. McGruder, 43 Ga. 9, it is declared: 

The law "is Intended to give to thèse dépendent people a préférence to ordi- 
nary debts. And this, as \ve thinlî, is also a wise public policy. Thèse claims 
are generally small. They belong, for the most part, to persons wlio look 
solely to their daily wages for Immédiate subsistance, and, if they lose that, 
they are in want, and in danger of becoming a public charge. * » * xhe 
laborer very properly, in our .judginont, is thouglit by the Législature to bave 
the higliest claim upon the assets of an insolvent debtor." 

If, however, there were an entire absence of state législation upon this 
subject, the gênerai powers of a court of equity granted by the bank- 
ruptcy act would in our judgment protect claims of this class in the ad- 
ministration of the affairs of every insolvent corporation. It is the pri- 
mary duty of the chancellor to proivide for the wages of labor. 
Rowena Clarke v. Central R. R. (C. C.) 50 Fed. 338, 15 E. R. A. 
683. The same power may be exercised hère. The claims of thèse poor 
laborers, who are scattered in sparsely settled pine lands of the state, 
who are without représentation of counsel, and without ability to secure 
such représentation, but whose labor has created in large part the very 
values for distribution, nevertheless make strong and cogent appeal to 
the court for protection. L^nder the law, then, and under the inhérent 
principles of equity, they are entitled to priority of payment out of the 
entire fund. Thèse conclusions are intended to apply as well to the 
laborers whose services were rendered the Erie Lumber Company with- 
in three months before bankruptcy, and those who served the receivers 
appointed by order of the court. Under the bankruptcy law of the 
United States every laborer who actually labors under the authority of 
the court for the préservation or enhancement of the fund or property 
in custodia legis is entitled as to that estate to an équitable lien équiva- 
lent in efïect to that of a bona fide purchaser without notice. To ex- 
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press it otherwise, a laborer, who by order of the court îs employed on 
property in the hands of the court, as to the existent values in hand, will 
be paid by the court for the value of his services rendered to that 
property to which the liens of the creditors attach, and for the benefit 
of which his services were rendered. 

There is little more difficulty with regard to the daims of the at- 
torneys. Thèse hâve been ascertained and after considération of much 
évidence placed upon an équitable basis by the report of a spécial 
master. By the provisions of the bankruptcy law, in cases of involun- 
tary bankruptcy, the attorneys are entitled to the payment of a fee as 
a matter of right. The amount, however, is discret'onary with the 
court. Thèse claims hâve been allowed by virtue of section 64 of the 
act as part of the costs of administration. In re Burke, 6 Am. Bankr. 
Rep. 502 ; Collier on Bankr. 471. It has, however, been argued that 
this section is applicable only after the assets hâve been marshaled and 
the liens discharged, and it does not affect liens, which come within 
other provisions of the statute. The better opinion, in our judgment, 
is that stated in Brandenburg on Bankruptcy, p. 639, that the right of 
attorneys for fées in bringing the property into court, in protecting it, 
in providing for the distribution of the values in accordance with the 
act, relates to the entire fund which may come under the control of the 
court. It is true then that the professional services of attorneys 
are essential to the proper administration of a bankrupt's estate, and are 
second only in dignity to the wages of labor exerted in its création. 
In re Tebo ; In re Byrne, supra ; In re Duncan, S Am. Bankr. Rep. 
321 ; Brandenburg, §§ 1009, 1010. It is also true that in the case of 
Liddon & Bro. v. Smith, 14 Am. Bankr. Rep. 304, 135 Fed. 43, 67 C. 
C. A. 517, the Circuit Court of Appeals of the Fifth Circuit held that 
the claim of an attorney for services nominally rendered does not hâve 
priority, but in that case the évidence seemed to indicate that the 
services had ; no legitimate connection with the préservation of the 
estate. 

Besides, the récent amendment by the act of February 5, 1903 of 
section 40, par. "a" (chapter 487, § 9, 32 Stat. 799 [U. S. Comp. St. 
Supp. 1905, p. 687]), seems to strengthen the claim of attorneys upon 
ail the funds in the hands of the court. The provision relates directly 
to the compensation of référées and trustées. The commissions are no 
longer paid on dividends, but thèse officers receive "one per cent, com- 
mission on ail moneys disbursed to creditors by the trustée." Again, 
the amendment to section 48, par. A (33 Stat. 799 [U. S. Comp. St. 
Supp. 1905, p. 688]), accords to trustées commissions on ail claims 
whether secured or entitled to priority under the laws of a state. It is 
true that before the enactment of thèse amendments it was held in Re 
Utt, 105 Fed. 758, 45 C. C. A. 32, that a mortgage lien is not taxable 
for costs in a bankruptcy proceeding, and that under sections 40 and 48 
référées are not entitled to commissions paid to mortgagees from the 
proceeds of the mortgaged property, but the court in discussihg the 
priorities observed: 

"If the commissions allowed to the trustée and the référée are warrantée! 
by the law, the allowauces to attorneys and otherg are probable equally justi- 
fiable," 
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If'this Goiiclusiôn is sbiind, .itfonows that since tlrese GomniissiorTs 
to the. trustée and référée are nowunder the araendiuents warranted by 
law as against the whole fund' by' a parity ôf reasoning-, the rights of 
the attorneys will be regarded as equally comprehensive; Wc are of 
the opinion, tlierefore, that doubts expressed in the earlier décisions as 
to tlte priority over the clainls of .lieiîholdérs of attorney's fecs as a part 
of the costs of administration and holders of priorities created by the 
State laws should be removed by thesê araendments. Nor is this con- 
chision in itself unreasonable.^ This court in Re Alison^Lumlier Co., 
14 Am. Bankr. Rep. 84, 137 Féd. 643, uscd the foUowing language : 

"The expcjiscs and eosts pC the ftankruptey court stand upou a sunorior 
footing ; and, if tliere js not sufficient money arising from the sale of impledgcd 
jiroperty to pay thcm, it «leins that the securect creditors should coutributo 
i-atubly to that iiurpose. ïlioy hâve appeared in the Ijankruptey court, selccted 
it as their forum, availed tliemsçlyes of the services of its officors, aud 
utilized its process to collpc-t their cïaiins. We hâve uo douljt of their duty 
to coatribute to pay ail sucli costs aiid expenses." 

This reasoning was adopted in Rc Burke, 6 Am. Bankr. Rep. 50:3, 
where it is declared tliat "légal services are often quite as actual and 
necessary as are doors and locks and roofs." The attorne3^s are ofïicers 
of the bankruptcy court — indispensable ofiflcers— and the fées allowed by 
the spécial master, just and reasonable as they are, in view of the large 
amount involved, tlic multiplicity of issues, the difficulty of the cause, 
and the skill and abilitv manifested, must be allowed as a part of the 
cost of administration, aiid second only to the wages of laborers. 

Next in priority in the judgment of the court is the mortgage of 
Charles Schimmelfiug. Under the views hereinbefore expressed, the 
fund which wotild otherwise be appropriated to discharge this mort- 
gage in full should be niade ratably to contribute to the wages of the 
laborers and to the fces of the attorneys. Its priority over ail other 
liens is ascribable to the fact that the mortgagee had no actual notice 
of the bankruptcy proceeding. Section 58 of Bankr. Act Julv 1, 1898, 
c. 541, :M) Stat. ,561 ( U. S. Comp. St. 1901, p. 3444] provid'es for 10 
days' notice by the referce to ail creditors of the bankrupt, as to ail 
exaniinations of the bankrupt, hearings, meetings of creditors, and pro- 
poscd sales of pro]:)crty. The master finds that this mortgagee had 
notice of noue of thèse procecdings nor of the trustee's application to 
sell. and tliat he never became party thereto until after the sale, when 
lie fîled an intervention asking the payment and discharge of the amount 
of his lien from the proceeds, without déduction of other costs thau 
the reasonable expenses of the sale. Subject to the superior liens here- 
inbefore determined the master's tinding is approved. 

W'e next consider the claims of the holder of receivers' certificates 
and certain claims incurred in the Opération of the property by the re- 
ceivers. It is essential to bear in mind the manner in which thèse re- 
ceivers wcre appointed. Ali of the parties to the litigation entered into 
a writfen agreeriient that it would be advantageous for ail concerned 
if the corporation could be continued as a going concern. It vv'as made 
tô appcar by the agreement and otherwise thàt this course was absolute- 
ly essential for the préservation of the property; that, if the business 
should be continued, the company would probably pay ont in full, and 
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:great loss would certainly ensue if the mills and business should remain 
iâleduring the pendency of the bankruptcy pt'oceeding. The prospec- 
tive venture was made to appear most hdpeful, and since, in case of 
iTiill property of this character, its yalue so largely dépends on the 
performame of its executory contracts, the increase, and sale of the 
mamifactvired prodlict, in the interest of ail the creditors, the court made 
the order sought. The receivers were required to give adéquate bond, 
to file fréquent reports "of ail receipts and disbursements, and as ac- 
curately as may be, the pro6t or loss in the opération of said mills" ; 
and, so that additional loss' might be averted, the order was explicitly 
made that, should the opération of the plant not prove advantageous, 
the receivers should "report the fact to fhe court, to the end that proper 
-steps may be taken to discontinue the opération of said business." 
Pursuant to the terms of. their original order of appointment, and sub- 
séquent applications ail apparently meritorious, the receivers presented 
with unànimity, and supported by proof, their applications, and the 
court at various times authorized the, issuç of receivers' certificates on 
January 5, 1905, in the amount of $3,000, and on February 7th, of the 
same year, $2,000, to pay laborers and other necessary running expens- 
es. At this time, as previously stated, the report of the receivers 
showed an aggregate of assets of $06,177.44, and estimated profits for 
the continuance of the business of $3,400 a month. The reports were 
regularly filed with the record. No exception was made to thèse re- 
ports by any of the parties, and the court had every reason to be- 
lieve that they were true. There was no intimation that the business 
was being conducted at a loss. The court was misled into the belief 
that the opération was proving highly bénéficiai to the estate. The 
misconduct of the receivers having been finally reported to the court by 
the law firm at whose instance they were appointed, another receiver 
was appointed in their stead. Not only did it then appear that there 
had been a vast, and indeed, unexplained, loss in the value of the assets, 
but that the receivers had incurred an indebtedness of $6,700 in addi- 
tion to the $5,000 of receivers' certificates which had been authorized. 
Now, section 2, par. 5, of Bankr. Act July 1, 1898, c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3421], and its amendments expressly 
vest courts of bankruptcy with the power to "authorize the business of 
bankrupts to be conducted for limited periods by receivers, the mar- 
chais, or trustées, if necessary in the best interest of the estâtes." There 
was, therefore, no doubt of the power of the court to take the action 
it did. Authorized to operate the property through its receivers, it 
was equally compétent for the court to raise on the crédit of the values 
in hand the funds immediately necessary for its opération. Hère was a 
large sawmill plant, with planing mill, veneering mill, large orders 
for its products, ail belonging to a class of business which at the time 
and since then has been most notably prospérons. Thèse considérations, 
with the agreement of the parties, and the necessity of preserving the 
assets, seemed to make it imperatively necessary to continue the opéra- 
tion in thb best interests of the estate. The power to issue such certif- 
icates can no longer be doubted. In Wallace v. Loomis, 97 U. S. 146, 
24 L,. Ed. 895, Mr. Justice Bradley for the court declared: 
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"The power of a court of equlty to appoint managing recelvera of snch 
property as a rallroad, when taken under Its charge as a trust fuud for the 
payment of Incumbrances, and to authprize such receivers to ralse money nec- 
essary (or the préservation and management of the property, and malie the 
same ehargeable as a lien thereon for its repayment, canuot, at this day, be 
seriously disputed. It is a part of the Jurisdiction always exercised by the 
court by whlch It Is Its duty to protect and préserve the trust funds in its 
hands." 

See, aiso, Miltenberger v. Logansport Ry. Co., 106 U. S. 286, 1 Sup. 
Ct. 140, 27 L. Ed. 117; Union Trust Co. v. Illinois Midland Co., 117 
U. S. 435, 6 Sup. Ct. 809, 29 L- Ed. 963. In the latter case Mr. Justice 
Blatchford said: 

"Its power to do this does not dépend on consent, nor on prior notice. Con- 
sent is désirable, but Is seldom practicable, where the debts exceed the value 
of the property. Though prior notice to persons Interested, by notifying them 
as parties, first requiring them to be made parties it they are not, is generally 
the better way, yet many circumstances may be Judicially équivalent to prior 
notice. A full opportunity, as in this case, to be heard, on évidence, as to 
the priority of the expenditures and of making them a first lien, is judicially 
équivalent" 

It is, however, urged that the court may provide for the priority 
of receivers' certificates only in case of a railway or quasi public corpo- 
ration. In view of the act of bankruptcy authorizing the continuance 
of a private corporation through a receiver, we do not think that this 
is true. The power to continue business implies the power to make 
debts, and to provide for their payment, which must include the power 
to borrow money for urgent necessities and for direct operating ex- 
penditures. Thèse considérations, we think, are conclusive as to the 
validity of the receivers' certificates, nor has any other lienholder the 
right to complain of their prjority. As stated in Union Trust Co. v. 
lUinois Midland Co., supra: 

"The court aiways retalns control of the matter, Its records are accessible 
to lenders and subséquent holders, and the certificates are not negotiable in- 
struments." 

The issuance and existence of the certificates, as well as the terms of 
the order appointing the receivers, were matters of record, and were 
notice to ail creditors and to ail persons having dealings with the receiv- 
ers. We conclude, therefore, that thèse certificates stand next in order 
of priority to the mortgage of Schimmelfing. Their holders are, how- 
ever, equally liable to contribute ratablyto the wages of laborers and 
the fées of attorneys. 

On the same footing with the receivers* certificates, stand ail the 
claims for logs sold to the receivers under the order of the court. In 
one of thèse claims the title had been vested in the Citizens' Bank of 
McRae under a bill of sale given as security by the Erie Lumber Com- 
pany before any of the proceedings in bankruptcy. The logs were sold 
to the receivers pursuant to the order of the court authorizing the latter 
to buy lumber and other things necessary for carrying on the business, 
This claim, and similar ones, represent, therefore, part of the author- 
ized operating expenses, and are to be paid subject to their ratable con- 
tribution to wages and attorney's fées, together with the receivers' 
certificates. 
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The mortgage of the Citizens' Bank of McRae must be distinguished 
from that of Charles Schimmelfing, which has previously been con- 
sidérée!, for the reason that the bank not only had notice of ail the pro- 
ceedings in bankruptcy, but actually participated in the transactions 
of the receivership. The master reports that they made no objection 
to any of the orders of the presiding judge, or to those of the référée. 
Now, it is clear that the right of a creditor to priority of payment 
may be waived by some act inconsistent with the continuance of such 
right. Brandenburg on Bankr. 669, citing Claflin v. Eason, 3 Am. 
Bankr. Rep. 263. A proceeding in bankruptcy is a proceeding in rem. 
The filing of the pétition is a caveat to the whole world, and in effect 
an attachment and injunction. Mueller v. Nugent, 184 U. S. 14, 22 
Sup. Ct. 269, 46 L. Ed. 405. Besides, thèse mills are located in the same 
county as this bank, and it was made a depository for the receivers. 
It took two notes from the receivers, and sold to them certain logs and 
lumber located at the mill, in conformity with the provisions of the 
order of appointment. The bank ofïîcers had actual, as well as con- 
structive, notice that the Erie Lumber Company was being carried on 
by the receivers as a going concern. This, in our judgment, will pre- 
clude them from insisting upon the priority of their mortgage over the 
operating expenses or other obligations incurred for carrying on the 
business, which was intended to conserve their security. It is declared 
in Gluck and Becker on Receivers (section 97) : 

"Though a mortgagee lias not had notice et tlie a))plieation, lie fannot stand 
by and see the court and the receiver create indebtedness and prior liens u])on 
the property, and content himself with merely protesting geuerally and dis- 
claiming ail interest under the receivership. Ile niust act proniptly, and in 
good faith intervene and présent his objection to the court in soa.son. or lie can- 
not afterward be heard. The court will iiot visit upon innocent parties, deal- 
Ing with a receiver within the authority oi' its orders, conséquences which re- 
sult from inéquitable négligence and supineness of a party to the suit, or of 
those represented by him." 

A fortiori is this principle applicable where the mortgagee so far 
approves the receivership as to seek and secure benefits thereunder. 
It is évident to ail familiar with the record that, had the receivership 
been properly conducted, the plant would hâve vvorked out its indebt- 
edness, and the hopeful purpose of the creditors would hâve been 
efïected. No one was more interested in this resuit than the Citizens' 
Bank of McRae. Because, however, by reason of the misconduct or 
incapacity of the receivers chosen by the parties themselves, there was a 
failure of the project, innocent parties who within the restrictions of 
the court's orders trusted the receivers will not be made to sufïer for 
the benefît of a mortgagee, who took ail the chances and who comes 
into the bankruptcy court at the eleventh hour and asks the exclusion 
for its benefit of the claims of those who in good faith co-operated with 
the court and the other creditors to save the property. The lien of the 
Citizens' Bank of McRae is valid and effective, but is subordinate to 
wages, to attorney's fées, to the Schimmelfing mortgage, to the re- 
ceivers' certificates, and to its own and other claims for logs sold to the 
receivers. 

An attempt is made by one M. L. McCullough to establish a claim 
of his against the receivers. He allèges that he has sustained certain 



830 150 FEDERAL REPORTER. 

damages by reason of the failure of tlie two receivers properly to carry 
out a contract with him. His claim is not liquidated by verdict or judg- 
ment. It is merely a claini for the différence between the contract price 
and the market price. If the receivers were guilty of any breach of 
contract with him, none of the creditors having interest in the fund 
are responsible for it. The receivers are each sui juris and personally 
responsible for any wrong ex contracta or ex dehcto which they may 
hâve committed. The claim is unhquidated, and, even if Hquidated, 
would as against antécédent Hens hâve little or no superior dignity to 
a claim of a gênerai créditer. 

We novv approach the considération of a class of claims which has 
given the court unfeigned concern. Thèse are the claims of merchants 
and others who furnished goods to the receivers for an amount in ex- 
cess of the indebtedness which the receivers were authorized to con- 
tract. A casual scrutiny of the order appointing the receivers will dis- 
close the purpose of the court tliat they should be allowed to borrow 
money and conduct a cash business. They had no authority whatever 
to buy goods on crédit. In its original order the court used this 
language : 

"It is ordered thnt, for tlie purpose of starting the opération of sald milla 
and the defrayinj; of necessary expenses uutil such time as moneys shall be 
coniing lu from tlie opération of the business sutlicient to defray expenses of 
opération, and the said receivers .sliall liave authority to borrow money and 
incair obligations to an amount, however, not to exceed in the aggregate .$3,000." 

Upon this clause an argument is sought to be based which would 
justify merchants and others dealing with the receivers to trust them 
in any amount whatever. This is obviously an improper and unfair 
interprétation of the language used. It is perhaps justifiable to con- 
clude that amounts due on contracts made by the receivers, for the pur- 
pose of starting the opération and defraying necessary expenses, ante- 
rior to the order which authorized the receivers' certiiicates for $3,000, 
should be regarded as a valid part of the operating expenses. The date 
of those receivers' certificates, however, is fixed by the order authoriz- 
ing them, which was a separate and independent order. AU of the or- 
ders pf the court relating to this subject must be regarded as notice to ail 
persons dealing with the receivers. It was the duty of merchants and 
others so dealing to look to the extent of the authority of the receivers. 
Since it is clear from the record that they had no authority whatever 
to incur a gênerai indebtedness subséquent to the order authorizing 
receivers' certificates for the, $3, 000, it is unhappily not in the pow- 
er of the court to pay for goods or supplies furnished the receivers 
subséquent to that date, to wit, the 5th day of January, 1905. Claims 
of this character before that date may be treated as operating expenses. 

Thèse merchants, however, are not whoUy without remed)-. The 
bonds of the receivers, each in the amount of $7 ,500, are on file. They 
are conditioned for the faithful performance by the receivers of their 
duty ; and those who hâve losses because thèse ofïïcers of the court bave 
disregarded its orders and contracted debts in excess of the atithority 
granted them may bring actions on thèse bonds to redress the wrongs. 
Î3ut this is not ail. It is ever the duty of the court to prevent, if it 
can,. and, if not preventable, to redress so far as, the laws permit, in- 



THE DEVOMIAN. 831 

juries inflicted upon otliers by its officers. This is especially truc if 
tlie injury is inflicted in violation of distinct and carefully guarded or- 
ders of the court. The record, had under review seems to disclose snch 
injury and such violation of the decrees and orders of the court as 
would justify an inquiry in anothcr proceeding into the conduct of thèse 
officers. 

Order wiU be taken, therefore, that the trustée shall take counsel and 
inquire whether thèse receivers, or either of them, are probably guilty 
ot contempt of court,, and, if advised that such course is proper, appli- 
cation shall then be made for the attachmcnt of one or both of said 
receivers, that they may be brought before the court to show cause, 
if any they can, why they should not be punished for misconduct and 
disobedience of its orders. 



THE DIOVOXIAN. 

(District Court, D. Maspacliusetts. .ïanuarj- 31, 1007.) 

No. 1,758. 

1. S.4.LVAQE — ReSCUE OF StB.VNDED STEAMSmp— AmOUNT OF CoMPEXSATION. 

The Britisli steamsliip Devoiiiaii, 470 feet louj;, and valued with hcr 
cargo at $800,000, on a voyage from I^iverpool to Boston, in February, 
was ,driven from hcr course Ijy a uortheast snowstorm aud stranded at 
Scituàte 1,500 feet from shore, at 1 a. m., when tlie tide was half flood. 
Ât high tide she made an nnsucceissful effort to get otï and afterward 
pumped out some of lier water-ballast tanks, lessening iier draft for- 
ward 2% feet. Tlie beach was fairly smootli sand, and at bigh tide she 
was not aground for more thau half her length, but at low tide she rested 
on the bottom through her full length, aud rc»ceived a considérable iujury 
from the buclîling of her plates and floors, although not sufHcient to re- 
quire her to dock until her return to Liverpool. The foUowing afternoon 
the tug Patience, from Xow .Jersey, worth about $5.5,000, left Boston for 
the purpose of offering, and, arriving at about high tide, offcred, her 
services to the steamship, which were accepted, and, the Patience havlng 
made fast a havvser to the stern of the steamship by the efforts of botli 
vessels, she was pulled ofC and jiroceeded to Boston by her own steam, 
wlthout further injury to herself or cargo. The actual time of puiling 
did not exceed 15 minutes, and the tug was absent from Boston five hours., 
and, while in some, was in no great or unusual, danger. While the se;) 
was rough the wind changed to nortliwest soon after the stranding, and 
the steamship was not in serious danger of injury, except from restin.g 
on the bottom, and theie were other vessels at hand which woiild uu- 
doubtedly hâve rescued her on the same high tide. Wlietber she could 
hâve released herself without assistance as she claimed was in doubt. 
Held, that the service rendeved by tTie tug was clearly a salvage service 
and entitled to be compensated as such, and that a fair awanl therefor 
Tinder ail the tacts was !i;4,.'j00, of wliich $;!.30O should go to tiie owtier,, 
and $1,200 to the niaster and crew. 

[Ed. Note. — For cases in imiut, sce Cent. Dig. vol. 43, Salvage, §§ 72, 
73, 97. ,, 

Salvage awards in fédéral courts, sec note to The I.aniingtou, 30 C. C. 
A. 280.1 

2. Same— AccErTANCB oF Service T'nder .MrsT.\KE of Fact. 

The fact that the inaster of a stranded vessel accepted salvage service 
-froûi a tug, under the mistaken bclief that it was one owued by a com- 
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pany whose boats his owner's agents usually employed, does not lessen 
the amount of salvage award to whieh tlie tug is entitled, where she was 
guilty of no fraud. 

[Ed. Note.— Foi- cases in point, see Cent. Dig. vol. 43, Salvage, § 28.] 

In Admiralty. Suit for salvage. 
Carpenter, Park & Symmers, for libelants. 
Frédéric Cunningham, for claimant. 

DODGE, District Judge. The British steamship Devonian, bound 
from Liverpool for Boston, encountered, as she approached the coast 
of Massachusetts, a northeast snowstorm with heavy wind and high 
sea, in which she was carried out of her proper course for Boston, after 
passing Highland Light, so far as to run aground on the Scituate 
shore. This happened at about 1 o'clock in the morning of Thursday, 
February 15, 1906 ; the tide being about half flood when the steamship 
first took the ground. Efforts made to get her afloat during the next 
high water by working her engines astern proved unavaihng. At day- 
hght, the tide having ebbed, she was hard and fast aground, with no 
prospect of rehef before the high water of that afternoon, to occur not 
earher than 3 :50 p. m. By agreenient of parties made for the purposes 
of this case, the Devonian, the cargo then on board her, and the freight 
thereon pending, were together of the total value of $800,000. Steam- 
ship and cargo on board are both claimed and both represented in this 
case by the owners of the steamship. They hâve not been separately 
valued, nor is any distinction to be made between them, so far as ap- 
pears from the évidence, for any purpose involved in the case. 

This libel for salvage is filed by the owner of the steamtug Patience, 
of Hackensack, N. J., on his own behalf, and also on behalf of the mas- 
ter, officers and crew of the tug. This tug happened to arrive in the 
port of Boston, from Salem, with a barge in tow, at about 1 o'clock p. 
m. on February 15, 1906 ; the Devonian having then been aground some 
12 hours. The master of the Patience went ashore in Boston, and was 
soon afterward informed that the Devonian was stranded at Scituate 
beach. Whereupon he at once returned on board his tug and started 
with her for Scituate as soon as possible. He reached the Devonian 
where she lay aground, soon after 3 o'clock p. m. 

During the day, and before the tugboat arrived, everything had been 
made ready on board the Devonian for another effort to get afloat as 
soon as the tide should hâve arisen enough for the purpose. Some of 
her water-ballast tanks had been pumped out in order to reduce her 
draft forward. Soon after daylight the crews of the United States Life 
Saving Stations at Third Cliff and Fourth Cliff had visited her, each 
crew in a lifeboat, and by one of their number the master had sent 
ashore a written message to his agents to be telegraphed to Boston. In- 
dependently of this message, the Boston Tow Boat Company, ac- 
customed for several years to furnish towage as required to vessels of 
the Leyland Line, to which the Devonian belonged, had received news 
of her stranding, from Scituate, and had despatched three of its most 
powerful tugs to her assistance. Thèse tugs had started from Boston 
before the Patience started, but, being superior to any of them in point 
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of speed, she had passed them on the way down, and had so far out- 
stripped them that when she arrived at the Devonian they were still 
some three miles away. 

The Devonian lay nearly head on to the shore, whose gênerai direc- 
tion there is about north and south. She lay nearly opposite, or a little 
south, of the southerly end of Third Cliff. Her bow was probably not 
less than 1,500 feet from the shore. Her length is 570 feet over ail. 
She was drawing, when she grounded, about 23 feet 6 inches forward, 
23 feet 9 inches aft. By the emptying of her ballast tanks her draft 
forward had been lessened some 2j4 feet. Her draft aft had been in- 
creased some 6 inches. At her stern the depth of water was 5 fathoms 
at high water, at her bow it was nearly, if not quite, sufficient to float 
her, after her draft forward had been lessened, as stated. The water 
surrounding her was for a considérable distance to the northward and 
to the southward of where she lay, of approximately uniform depth at 
like distances from the shore, and free from ledges, rocks, or obstruc- 
tions which would endanger the approach of tugs like the Patience. 

The Patience was drawing about 15 feet. She ran in toward the 
Devonian's stern, sounding as she went. Her master, using a méga- 
phone, hailed the steamship and asked if assistance was wanted. Un- 
derstanding the reply to be in the affirmative, he turned the Patience 
around and backed toward the Devonian's stern, until near enough to 
throw a heaving line on board. This was hauled in, and by means of 
it a 954-inch hawser 235 fathoms long, was taken on board by the De- 
vonian's people and made fast. "Ail fast, go ahead," was then heard 
from on board the Devonian, also a direction to the tug to pull direct off 
from the starboard quarter, off shore. There is some conflict regard- 
ing what was said at the time this direction was given. Thereupon the 
Patience steamed ahead in what was understood to be the direction 
indicated. The hawser became taut, she continued to steam ahead 
during an interval of time whose length is in dispute, and the Devonian, 
working her own engines astern, moved astern and came afloat. After 
she was afloat and had backed a sufficient distance off shore, the 
Patience still pulling on the hawser, she turned around, swinging her 
bow to the southward, and, when she had turned enough to head away 
from the shore, she eut the Patience's hawser adrift and at once pro- 
ceeded toward Boston. After getting her hawser, or what remained 
of it, on board, the Patience returned to Boston, where she arrived at 
about half past 6 o'clock on the same afternoon, having been absent 
from Boston in ail about five hours. 

Such were, in their gênerai outline, the services rendered by the 
Patience to the steamship. The answer dénies that they were salvage 
services of high merit, but admits that the libelant is entitled to just 
and meet compensation for them, whether salvage or not; and it 
offers to pay such compensation, asking that it may be fixed by the 
court. It admits that the Patience's hawser vvas made fast to the De- 
vonian, and that the Patience was pulling on the steamship when she 
came off the beach. It allèges that the hawser had no "sooner become 
fairly taut" than the steamship moved at once astern "with her own 
power and assisted by the tug." 
150 F.— 53 
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What is admîtted by the answer in regard to the services renderèd 
by the tug is entirely sufficient to jprevent any doubt that they must be 
regarded as salvage services. Under circumstances such as are ad- 
mitted, the contract implied from the acceptance of the tug's services 
could not be held to be an ordinary tpwage contract. Had hér services 
not been successful, it is évident that no claim for compensation could 
hâve been maintained. It is not denied that they were, at least in some 
degree, successful. The stranded steamship did get afloat, assisted 
by the tug. The compensation for the tug's services must therefore 
be such as to include bounty or reward, in addition to pay for the 
time and labor expended. 

In applying to the facts of this case the various considérations which 
govern the détermination of the proper amount of a salvage award, I 
hâve corne to the following conclusions : 

1. The large value of the property saved, fixed at $800,000 by 
agreement as above, I regard as the feature of the case which tends more 
strongfly than any other to enhance the amount of compensation. While 
it is well understood that salvage compensation is by no means to be in- 
creased in direct proportion as the amount saved is larger, a large 
value saved is still always a factor of importance. The St. Paul, 86 
Fed. 340, 342, 30 C. C. A. 70. For reasons, however, which will 
below appear, I am obliged to regard this case as one in which, as in 
Baker v. Hemenway, 3 Low. 501, Fed. Cas. No. 770, "a very large 
value was saved, but under circumstances which do not contain other 
éléments which should require the quantum to be large." I do not, 
however, tàke the amount awarded in the case referfed to as a standard 
by which to fix the amount of this award. It is obvious that the award 
hère must be on a somewhat more libéral basis. The services there ren- 
derèd were performed wholly within Boston Harbor, where the salving 
vessels belonged, there was no bad weather to be encountered, and the 
time occupied was only about one hour. 

2. The degree of danger from which the property was saved is a 
question upon which the parties are most at variance. According to 
the libel, the steamship was hard and fast aground, and unable by any 
means at her command to extricate herself from her perilous position. 
But for the services renderèd, both steamship and cargo would hâve 
suffered great loss and damage. She "was on a dangerous lee shore 
ând upon a foui bottom, and at that season of thé year there was every 
danger of her pounding to pièces." According to the answer, she was 
very lightly aground at high water — she lay comfortably on a smooth 
sand and mud beach withôut pounding or damage— a very sniall 
amount of assistance was needed, if any, to get her afloat at high tide, 
and there were a number of craft at hand which would hâve supplied 
such assistance if the Patience had never been there at ail. 

T hâve no doubt that the place where the Devonian was stranded is 
as exposed, and in that respect as dangerous, as ahy to be found on the 
shores of Massachusetts Bay. It is unsheltered against wind and seâ 
from the northward and eastward, and at the time of stranding there 
was a heavy hortheast wind blowing and a heavy âea from the same 
direction breaking upon the shore. The season of the year wâS that at 
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•which siitiilar weather is most to be expected. Thus far the libelants' 
claim of imminent péril to the property saved is supported. 

The wind, however, began to shift toward N. and N. W. almost im- 
mediately after the stranding. It was N. W. at 8 a. m., and, although 
still heavy, its force from that direction would tend to reduce rather than 
increase the force of the sea. It does not appear that any material 
damage was sustained by the steamship from the mère violence of the 
seas which broke upon her as she lay aground. From damage of that 
character her great size and strong construction appear to hâve saved 
her. For the same reasons also she "lay easy" at ail times when 
aground, so far as pounding or working upon the bottom were con- 
cerned. She was thus comparatively safe from some of the dangers 
which ordinarily threaten a vessel stranded on an exposed shore. 

It is true also that the bottom upon which the ship lay was for the 
most part hard sand, fairly smooth and even in slope, and that she did 
not rest at any point upon a reef or ledge. Moreover, at high water 
she was aground only from her bridge forward, and not very firmly 
aground even for that portion of her length, as was proved to be the 
case when she came off. But, however favorable the situation in thèse 
respects, the fact remains that at low water the steamship had to rest 
on her bottom throughout her entire length of 570 f eet, and that no fully 
loaded steamship of such size can be subjected'to the strain necessarily 
involved in thus lying aground without imminent risk of very serious 
damage, if not of damage amounting to total loss. The strain upon 
such a vessel, even under the most favorable circumstances, as in a 
dry dock where carefully adjusted and distributed support is provided 
for her huU, and upon which she would ordinarily be placed only after 
discharge of her cargo, is of a kind which she is not well calculated 
to resist. The précise results of such a strain as that to which the 
Devonian was subjected, even if continued for one low tide only, may 
be incapable of estimation in advance, but some structural damage 
would be almost certain. With each répétition of the strain after the 
structure had once yielded in any degree, the probability of such dam- 
age would be much increased. 

As has been stated, the Devonian lay aground through one low tide 
only. No such damage was apparent after she was floated as to oblige 
her to dock at Boston or to prevent her from discharging her cargo 
and returning to Liverpool without repairing. The first opportunity 
of knowing by actual observation what injury, if any, had been sus- 
tained, was after her discharge at Liverpool; when, in the latter part 
of March, 1906, she was dry-docked for examination and repair. The 
extent and nature of the damage then revealed were such as to leave 
no doubt that it must hâve been mainly due to the vessel's expérience 
at Scituate, Whether its principal cause was the original striking when 
the steamship fîrst ran aground, or her subséquent grounding at low 
water, it was such in my opinion as to warrant the conclusion that 
very great risk of further and still more serious injury would hâve been 
incurred by permitting . her in that condition again to settle for her 
whole length on bottom, during another low tide. The damage dis- 
covered at Liverpool, briefly stated, was : Plates on both sides buckled 
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between f rames to the number of about 60 in ail, a leak developed 
under the engine room, floors and frames in seven out of nine ballast 
tanks buckled, and the stern frame cracked. In view of injuries thus 
extensive already sustained, I am obliged to regard the danger to the 
Devonian's structure and machinery involved in a second grounding 
as very serious, and as the principal danger from which she was 
relieved. Except for that danger, I do not see why she might not hâve 
remained where she lay in substantial safety during any time which I 
can suppose reasonably necessary for the purpose of getting her off. 
The danger referred to threatened the possibility of getting her oiï at ail, 
still more the possibility of getting her off with her entire cargo on 
board and uninjured, as was the actual resuit. 

But, although the Patience was in fact the only vessel which actually 
assisted in getting the steamship off, and in thereby rescuing her from 
that danger which I hâve considered the principal danger to which she 
was exposed, it can by no means be said that but for the Patience the 
Devonian would not bave come off on the high water of that same 
afternoon. On the contrary, it is as certain as anything of the kind can 
be that she would hâve come off on that same high water had the 
Patience never gone to Scituate at ail. I cannot doubt that the three 
tugs sent by the Boston Towboat Company would hâve done equally 
well ail that the Patience did, and would bave done it soon enough to 
avoid losing the opportunity of the same high tide. The necessity of 
making the attempt which they had been sent to make, during the high 
water of that afternoon was understood by every one in charge and con- 
trol of those tugs, they had timed their arrivai at the place accordingly, 
and they did arrive early enough for the purpose. They had been sent 
to work on the steamship together, and were accustomed to carry on 
such opérations together. In the total power, appliances, and skill 
which together they were ready to bring to bear upon the task of 
floating the steamship they were superior to the Patience. To ac- 
complish this task no very great amount of assistance from any source 
was in fact required, once the right time for making the effort had 
come; and this is true even if the libelants' testimony regarding the 
time spent and the force expended by the Patience in pulling be ac- 
cepted as against that given on behalf of the steamship. AU the as- 
sistance that was needed, conceding ail the libelants' claims upon this 
point, the towboat company's beats could and would hâve afforded. 

Nor were thèse tugboats the only other available sources of relief 
which must be taken into account. The United States Revenue Steam- 
er Gresham, of about 1,000 tons burden, 205 feet long, having engines 
of about 2,500 horse power, a seaworthy and powerful vessel, draw- 
ing less water than the Patience, had been the first vessel of any kind 
to go to the Devonian's assistance. She had been at anchor close by, 
since about 1 o'clock that afternoon, waiting for the tide to rise suffi- 
ciently to warrant an attempt by her to pull the steamship off. She had 
already tried to throw a line on board by means of her L,yle gun, in 
order that a hawser might be passed from one vessel to the other. 
This effort had miscarried, and was about to be repeated when the 
Patience arrived. The régulations of the revenue service forbid its 
vessels to tow private craft when there is other and sufRcient assistance 
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at hand, although it is part of their duty to assist vessels in distress in 
the absence of such other assistance. Nothing was donc therefore by 
the Gresham after the Patience arrived, except to offer that tug any 
assistance she could render in getting the steamship off ; to which offer 
no reply was heard on board the Gresham. If neither the Patience nor 
the Boston tugboats had appeared, and if the Gresham had been left to 
render alone ail the assistance that was rendered, there is every ren.son 
to believe that the steamship would hâve come off, and upon the same 
high tide. Without the occurrence of some accident of a kind not to 
be foreseen, the évidence affords no reason to doubt that such would 
hâve been the resuit. The Gresham was much superior in size and 
power to any one of the tugs présent. 

Danger to the property saved is to be regarded, for the purposes of 
a salvage award, as less in proportion as the probability of assistance 
other than that rendered by the salvors is greater. The George Gil- 
christ, 1 Low. 234, Fed. Cas. No. 5,333 ; The Monticello (D. C.) 81 
Fed. 211 ; The Boyne (D. C.) 98 Fed. 444 ; The Werra, 12 P. D. 52, 
54. In this case there was more than a mère probability of other ef- 
fectuai assistance. Such other assistance, it may be said, was prac- 
tically certain. It was at hand and immediately available. 

3. The libel allèges that the Patience, after her hawser had been 
made fast on board the Devonian, "kept pulling for about three-quar- 
ters of an hour" before the steamship came off. The allégation of the 
answer that the steamship moved astern as soon as the hawser became 
fairly taut has already been quoted. Whether the amount of effort ex- 
pended by the Patience at this critical moment was in fact substantial, 
or was on the contrary so slight as to hâve no effe"t, is, of course, a 
question of importance. In proportion as the effort then made by her 
was greater, the greater must be considered the steamship's danger of 
not floating at that tide, and the greater also the claim of the salvors 
for labor performed in rendering the services for which they are to 
hâve compensation. 

The statement above quoted from the libel was not supported by the 
libelants' own évidence at the trial. No witness from the tug testifîed 
that the tug's pull upon the hawser before the steamship moved lasted 
as long as three-quarters of an hour. Upon the tug's évidence, the 
most that could be claimed is that it was about 20 minutes in ail from 
the time the hawser was made fast until it was eut, and that not over 
15 minutes out of that time was spent in pulling before the steamship 
started astern. There was no actual observation on either side of the 
exact length of time in question. Upon the estimâtes of its length, on 
whichever side made, it is impossible to place much reliance. One wit- 
ness called on the libelants' behalf, Stanley, captain of the Fourth 
Cliff Life Saving Station, said that "it didn't hardly seem as if (the 
tug) was pulling any" before she got the steamship off, and that it 
looked as if the steamship pulled herself off, instead of being puUed 
off by the tug. The respondents' évidence was to the same effect. It 
was given not only by persons who were on board the steamship, but 
by eyewitnesses who were on board the Gresham or one of the Boston 
tugboats. This testimony has not, however, convinced me that the pull 
exerted by the Patience was so short or of so little value as they regard 
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it. The witnesses who were not on board the steamship were ail ob- 
serving what took place from a considérable distance. The Patience's 
engineer testified that, after she began puUing on the hawser, her en- 
gines were not worked ahead at uniform full speed until the steamship 
came off, but that twice during that interval they were slowed down 
enough to slacken the hawser and started up again in order to jump 
or surge on it, and thus render the pull more effective. While I con- 
sîder it probable that the actual duration of the pull before the steam- 
ship moved was less than 15 minutes, I think it was, nevertheless, long 
enough to make it impossible to say that it was of no appréciable dura- 
tion or of no substantial conséquence. Notwithstanding the opinions 
of the Devonian's ofificers, I cannot regard it as clearly proved that she 
would hâve corne off on that tide without any outside aid whatever. 
Whether she would do so or not was sufficiently doubtful before the 
event to make her send for assistance and afterward to accept it when 
offered first by the Gresham afterward by the Patience. That the Pa- 
tience and her hawser were of material service in holding up the steam- 
ship's stern after she did come off, while her engines were working 
astern, is conceded. The steamship's propeller was right handed, and 
its tendency in reversing was to throvv her port quarter toward the 
shore. The Patience by her pull off shore upon the starboard quarter 
counteracted this tendency as soon as the steamship floated enough to 
swing. This, however, on the évidence, is not ail that she did. Her 
pull upon the hawser before the steamship got afloat I find not to hâve 
been at right angles to the steamship, as some of the witnesses claimed, 
but in a direction varying not much from direct astern. To prevent the 
stern from swinging may perhaps hâve been ail that the master of the 
steamship expected that the tug would accomplish when he accepted 
her aid, but I do not find it proved that the master of the tug was made 
to understand at the time that this and nothing more was what he was 
expected to try to do. Whether the steamship would come off or not 
was then unknown, however confidently it may hâve been expected. 
I cannot doubt that the Patience pulled at first in the direction best 
calculated to assist the steamship in trying to back off the beach, and 
that she contributed materially to the success of the attempt. 

4. The Patience was new in 1901, and then cost $60,000 to build. 
She had been employed in towing coal-loaded barges between Norfolk 
or Philadelphia and Boston or other northern ports. She carried a der- 
rick forward and an extra hawser, but nothing else which could be 
called wrecking appliances. I assume her value with ail appurtenances 
to hâve been $55,000, an approximation which seems to me near 
enough to her true value for the purposes of the case, in which her value 
does not constitute a very important élément. She had on board a crew 
of 14 men. 

In rendering the above services to the steamship she had to navigate 
waters other than those with which her regular employment made her 
familiar, to approach a dangerous shore, and to come doser to a 
stranded steamship than she would bave done had she consulted her 
own safety alone ; and to do this in stormy and rough weather. There 
is therefore a sensé in which she may be said to bave incurred danger. 
Yet that danger can hardly bave been greater than was frequently en- 



THE DEVONIAN. 839 

countered as part of her regular emplo}'ment. It does not appear that 
any higher degree of skill was involved in rendering thèse services than 
would often be required on the part of her officers and crew in perform- 
ing their regular duties on board. She was undoubtedly in the hands 
of an experienced and wholly compétent master and crew. Under their 
management the risk incurred by her or by them cannot be regarded 
as an élément of great importance in fixing the amount to be awarded. 
The promptitude and energy with which the services were rendered 
were, as has appeared from the facts stated, ail that was possible under 
the circumstances. It does not appear that the Patience herself sus- 
tained any injury, but her hawser, which cost $525 when new, and was 
about half worn out at the time, was practically ruined by the use made 
of it on this occasion. 

5. The Patience had the letter "T" displayed upon her smoke-stack. 
This, being the first letter of her owner's name, is carried upon the 
smokestacks of ail his tugboats as a distinguishing mark. It had been 
on the Patience's smokestack ever since she was built. The boats of 
the Boston Towboat Company also carry "T" on their smokestacks as 
a distinguishing mark. The master of the Devonian testified that he 
knew this to be the fact regarding the towboat company's boats, and 
that he knew also that his agents in Boston, to whom he had sent for 
assistance were accustomed to employ boats of the towboat company. 
He further testified, against the respondent's objection, that he took 
the Patience, when he accepted her aid as stated, to be a boat belonging 
to that Company, and that he would not hâve taken her hawser had he 
not so believed. Assuming this évidence to be admissible, and accept- 
ing it as true, I cannot see that the amount of the award to be made 
ought in any way to be affected by it. It is impossible to charge the 
Patience with any false prêteuse in the matter. She bore in large let- 
ters on her stern the name of her home port besides her own name, and 
this was plainly displayed to the Devonian as she backed toward that 
vessel before the heaving line was thrown. The three boats which did 
belong to the towboat company were then approaching, in plain sight, 
and not far ofï. There was no necessity for being misled when the 
truth could hâve been so readily ascertained. The award to be made 
to the Patience is, so far as appears, the same award as would hâve 
to be made to a boat of like character belonging to the towboat com- 
pany, had it been the first to arrive, and had it done the same work 
which the Patience did; the Patience being présent with the other 
boats of the towboat company, but like them taking no active part. 

6. Of the décisions referred to by counsel on one side or the other, 
The St. Paul, 86 Fed. 340, 30 C. C. A. 70, deals with the largest value 
at risk, and with a much larger value than was hère at risk; but in 
their character the salvage services there rendered difi^ered so widely 
from thèse that the case is of little value as a guide to the proper 
amount of this award. Baker v. Hemenwav, 2 Low. 501, Fed. Cas, 
No. 770, already cited above ; The Alamo, 75 Fed. 602. 21 C. C. A. 451 ; 
Ulster S. S. Co. v. Cape Fear Towing Co., 94 Fed. 214, 36 C. C. A. 
301 ; and The Apache (C. C.) 124 Fed. 906 — are ail cases of assistance 
to stranded vessels and cases of exceptiopally large values at risk, 
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though in none of them was the value so large as hère. In ail of them, 
however, except Baker v. Hemenway, either the danger to the property 
saved or the risk incurred by the salvors, or the time and labor ex- 
pended in rendering the assistance, was greater. I hâve regarded the 
cases mentioned as of more value as précédents than any of the others 
cited, but none of them can be said to présent more than a remote an- 
alogy to the facts upon which this award must dépend. 

The award to the libelant will be in ail $4,500. This I regard as 
sufficiently libéral compensation for the services rendered, even in view 
of the large value of the steamship and her cargo. $3,300 of this sum 
is to go to the libelant, as sole owner of the Patience, as compensation 
for her services and the damage to her hawser. $1,200 is to go to the 
men on board her ; $500 thereof to the master, $700 to the 13 other men 
on board, to be divided in proportion to the wages then being paid to 
each of them. 



WOODWAED V. DAVIDSON et ux. 

(Circuit Court, W. D. Washington, N. D. February 14, 1907.) 

No. 1,395. 

1. Specifio Pebfoemance— Suit by Purchasek— Parties. 

In a suit by a purcliaser to enforce spécifie performance of a contract 
to convey real estate the wife of the vendor, altliough not a party to the 
contract, may be joined as a détendant wbere it is alleged that she has no 
proprietary interest in the property, and it is sought by the decree to debar 
her from claiming such Interest. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 342, 345.] 

2. JUDOMENT—CONCLUSIVENESS OF ADJUDICATION— JUDGMENT ON DiSMISSAI.. 

A judgment of dismissal entered on motion of the plaintifC is not con- 
clusive on the merits, and does not bar a second suit on the same cause 
of action. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 30, Judgment, § 1030.] 

3. gPEciric Performance— CoNTEACTS Enforceable— Mutuality of Obliga- 

tion. 

A contract for the sale of real estate, signed by the vendor, but not by 
the purchaser, may be speciflcally enforced by the latter where based on a 
•valuable considération, as where a part of the purchase money is paid 
down which is to be forfeited to the vendor in case the purchaser fails 
to complète the purchase within a slated time. 

[Ed. Note.^ — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 89-99, 126.] 

4. Vendor and Purchaser— Validity of Contract — Puechase bt Brokers. 

A contract for a sale of real estate made between the owner, and a firm 
of real estate brokers with whom the owner had listed it for sale, is valid 
and enforceable where there was no fraud or déception practiced, and the 
brokers fairly stated to the owner the fact that they did not purchase 
for themselves, but on an order from another broker for a principal whose 
name they were not at liberty to disclose. 

5. Specifio Performance- Pebsons Entitled to Maintain Suit— Trustée. 

Complainant was appointed by a railroad company, its trustée to acquire 
real estate for its use. Through a broker, he obtained a contract for the 
purchase of a tract of land running to another firm of brokers, a part of 
the purchase prlce being paid down from money of the railroad compaûy. 
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and the eontract was afterward assigned to him. Beld, that he was entl- 
tled to maintain a suit in his own name for spécifie performance of the 
eontract for the use of his cestui que trust 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, §§ 38-43.] 

6. HUSBAND AND WlFE— COMMUNITT PeOPERTT— WASHINGTON STATUTE- 

Pieree's Code 1905, §§ 3867, 3875, 3876, 3877 [Ballinger's Ann. Codes & St. 
§§ 4488, 4489], relating to the property of husband and wife, provide that 
"property and pecuniary rights owued by a husband before marriage 
• ♦ * shall net be subject to the debts or contracts of his wife but he 
may manage, lease, sell, convey, incumber or devise by vpill such property 
without the wife joining ♦ * * as fully and to the same effeet as 
though he were unmarried." They contain similar provisions with respect 
to the property of the wife, and further provide that property not so owned, 
but which is acquired after marriage by either husband or wife, or both, 
shall be eommunity property, and cannot be sold, conveyed, or incumbered 
by the husband, unless the wife joins with him in the instrument of sale 
or conveyance. Held, under the décisions of the Suprême Court of the 
State, that real estate held by a husband at the time of his marriage, un- 
der a eontract of purchase on which he had paid a part of the purchase 
price, and to which he afterward acquired the légal title on payment of the 
remaining installments, in part with money of his wife, and in part with 
money which was eommunity property, did not hecome eommunity prop- 
erty, but remained the separate property of the husband, and that a eon- 
tract for the sale of the same, executed by him alone, was valid and en- 
forceable. 

Suit in equity to compel a vendor to specifically perform his eontract 
to sell real estate. Heard on the merits. Decree for complainant. 

H. H. Field, Blaine, Tucker & Hyland, and Hughes, McMicken, 
Dovell & Ramsay, for complainant. 
William Martin, for défendants. 

HANFORD, District Judge. This is a suit to compel spécifie per- 
formance of a written eontract signed by the défendant J. D. David- 
son, for the sale of four lots in the plat of the Seattle tide lands, for the 
price of $20,000, less a broker's commission of $1,000. The eontract 
is defînite and clear in describing the property sold, and in specifying 
the price to be paid, and the terms and conditions essential to entitle 
the purchaser to a complète transfer of the title, and it has been clearly 
proven that the eontract was executed by J. D. Davidson, and that 
at the time of executing it he received the sum of $1,000 as earnest 
money and part payment for the property, and that a few days after 
executing the eontract in performance of one of the conditions on his 
part he delivered an abstract of the title. It is also a conceded fact 
in the case that a few days after delivering the abstract of title David- 
son oflfered to return the $1,000, which he had received as earnest 
money, and gave notice that he would not convey the property under 
the eontract. The important stipulations in the eontract are as follows : 

"The balance of the purchase price, amounting to nineteen thousand dollars, 
to be paid on or before the 25th day of June, 1904, less a commission of five 
per cent (5%) on the total purchase prica • » • If the title to said prem- 
ises is not good or cannot be made good within thirty days, this agreement is 
void, and the earnest money receipted for shall be reltinded. But if the title 
to said premises is good, and the purchaser neglects or refuses to comply with 
any of the conditions of this sale within thirty days after the dellvery of the 
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abstract, then the earnest money recelpted for shall be forfelted to J. D. David- 
son, the owner of said premises, and this contract shall tbereupon become null 
and void. Tbe property is to be conveyed by a good and sufflcient deed of 
conveyance, free and efear of ail liens and incumbrances, to date hereof of 
every nature whatsoever, except assessments for street improvement purposes, 
wblcli said assessments, if any, are to be assumed by the purchaser." 

The property being tidô land; that is, land over wliich the tide 
ebbs and flows, is subject to an expense for filling to make it available 
for use. The contract contains a further stipulation that the pur- 
chaser assumed the whole of this expense, inchiding any interest that 
may hâve been paid by the seller on bills for filling. Young & Paine 
are nàmed in the contract as the purchasers, and it is also a conceded 
fact in the case that Young & Paine are a firm engaged in business 
as real estate brokers, and that, at the time of executing the con. act, 
J. D. Davidson was informed that they were not buying the property 
for themselves, but vfere making the purchase under an order from an- 
other real estate broker, and that they were no+ at liberty to disclose 
the name of the real purchaser. 

The défendants were married at the time when the contract was ex- 
ecuted, and, as Mrs. Davidson did not sign the contract, one of the dé- 
fenses relied . upon is that the contract is void, for the reason that, 
under the laws of this state, a contract to sell community real estate 
is void if not assented to by both members of the marital community. 
The chief controversy in the suit is whether the property was in fact 
community property of the défendants. Other material facts, affecting 
this main controversy, will be stated after I hâve disposed of the minor 
points included in the contentions of the défendants. 

One of thèse contentions is that Mrs. Davidson is not a party to the 
contract, and therefore not a proper party défendant in this suit; for 
the reason that she cannot be required to convey any interest which 
she may hâve in the property to the plaintiff. It is the opinion of the 
court that this contention cannot be sustained. It appears by the plead- 
ings and the arguments that there is a real controversy as to whether 
or not the property, which J. D. Davidson contracted to sell as owner 
thereof, was his separate property, or community property of himself 
and wife, and the question as to the validity of the contract, and the 
right of the complainant to hâve it enforced by a judicial decree, com- 
prehends that controversy. Although Mrs. Davidson is not a party to 
the contract, she is a party to the controversy, and therefore entitled 
to hâve her day in court. The complainant does not ask for a decree, 
Fequiring Mrs. Davidson to ëxecutç a conveyance, but disputes her 
claim to a proprietary interest in the property, and bas made her a 
défendant, îor the purpose of obtaining a decree, which will be an 
estoppel against the assertion of such claim on her part. 

Another contention of the défendants is that ail the questions which 
the complainant is attempting to litigate in this suit are res judicata, 
by reason of previous litigation involving the same questions between 
the same parties in the superior court of the state of Washington for 
King county. It is the opmion of the court that the défendants' plead- 
ings, a^ weil as the évidence, are insufficient to support this claim. 
There is no averment in the cross-biU that there was a final judgment 
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on the merits rendered by the superior court, and the record of the 
suit in the superior court introduced in évidence shows that the suit 
was, on plaintiff's motion, dismissed without préjudice, and that there 
was no décision on the merits of the controversy. That kind of a dis- 
missal of a suit does not constitute an estoppel. 24 Amer. & Eng. 
Encyc. Law (2d Ed.) pp. 803-806, and authorities cited in notes on 
pages 804-806. 

The contract was not signed by the purchaser, nor in his behalf, 
and that failure is assigned as ground for asserting that the contract 
is yoid îor want of mutuality. The argument on this point is based 
entirely upon a popular fallacy that a vendor's executory contract to 
sell real estate cannot be specifically enforced if the vendee is not ob- 
ligated to consummate the purchase. The fallacy consists in the failure 
to observe the distinction between a mère option given without con- 
sidération, which, in légal efïect, is nothing more than an offer which 
may be withdrawn at any time before the vendee tenders performance 
of the conditions of the option, and a contract to sell, made immediately 
obligatory by the giving and acceptance of a valuable considération, 
as in this instance, where part of the purchase price was actually 
paid at the time of the exécution of the contract, and which, by the 
terms of the contract, was to be forfeited to the vendor if the vendee 
defaulted in payment of the balance of the purchase price within a 
specified time. An option to buy real estate given for a valuable con- 
sidération is, in the eyes of the law, sacred as any other lawful contract, 
and is enforceable by a suit in equity. 21 Amer. & Eng. Encvc. Law 
(2d Ed.) pp. 928, 930, 935 ; 3G Amer. & Eng. Encvc. Law (2d'Ed.) p. 
31; Watts v. Kellar, .56 Fed. 1, 5 C. C. A. 3!)4; Willard v. Tavloe, 8 
Wall. 557, 19 L. Ed. 501. 

The défendants' brief contains an elaborate argument to establish 
the proposition that the contract may be avoided for fraud, in this : 
That Young & Paine acted in a dual capacity as agents for Davidson, 
and as agents for the purchaser. A clear statement of the facts show- 
ing the relationship of the parties is ail that will be necessary to réfute 
this argruTient. Young & Paine did not make the contract for David- 
son, nor assume any authority to sell his property, nor control his 
action. The évidence proves affirmatively that Davidson is a man of 
mature years, and possessed of at least ordinary business intelligence 
and resolution, and ail the pretences that his will in the matter was 
overcome by undue pressure exerted by Young & Paine are disproved 
by a prépondérance of the évidence. In fact, there is no compétent 
évidence tending to sustain thèse pretences. The leading questions 
propounded by his attorney in an effort to establish thèse conclusions 
were objected to, and the objections hâve been sustained by the court. 
Young & Paine were real estate brokers. Previous to the exécution 
of the contract, the property had been listed at their office for sale. 
When they found a purchaser, Davidson was notified, and, acting for 
himself as owner of the property, he signed the contract, which is 
partly printed and partly written, after altérations in the prihted 
phraseology had been made to secure for himself a forfeiture of the 
earnest money paid, in case the purchaser should make default in pay- 
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ment of the balance without any déduction of broker's commission. 
Young & Paine acted in perfect good faith. They informed Davidson 
that tliey were not buying the property for themselves, but that they 
had received an order to purchase it from another broker, and that 
they were not at liberty to disclose the name of the real purchaser, and 
it is manifest that at that time Davidson did not care who bought the 
property. 

The right of the complainant to maintain this suit, as trustée for the 
Chicago, Milwaukee & St. Paul Railway Company, is disputed. and 
the argument in support of this point is on the follovving lines : Wood- 
ward did not personally participate in the negotiations, and Young & 
Paine did not know him in the transaction. The évidence proves, 
however, that with his consent, the Chicago, Milwaukee & St. Paul 
Railway Company constituted him a trustée in acquiring property for 
its use in the state of Washington. McLaren acted as a broker in 
purchasing the property for the railway company, and it was at his 
request that Young & Paine secured the contract from Davidson. The 
earnest money which Davidson received through Young & Paine and 
McLaren, as intermediaries, was the railway company's money, and 
by reason of the investment of the railway company's money in mak- 
ing the purchase, there was immediately a resuîting trust in favor of 
the railway company as the party entitled to the benefit of the bargatn. 
It had a lawful right to require the title to be transferred to and be- 
come vested in its appointée. The contract was formally assigned in 
writing by Young & Paine to Woodward long prior to the commence- 
ment of this suit. There appears to be no technical nor substantial 
grounds for contesting his right to maintain the suit for the benefit 
of his cestuis que trust; there being no conflict of interests nor con- 
troversy between trustée and cestuis que trust to embarrass the court 
in rendering a decree which will bind ail parties having rights or 
claims which will amply protect the défendants from being harassed 
by other litigation. Carey v. Brown, 92 U. S. 171, 23 L. Ed. 469 ; 15 
Encyc. PI. & Pr. pp. 627, 639 ; 22 Encyc. PI. & Pr. pp. 157, 163. The 
défendants' contention that the contract was not delivered as a complete- 
ly executed instrument, but left in the custody of Young & Paine to be- 
come effective only in case Mrs. Davidson could be induced to sign it, is 
refuted by an overwhelming weight of évidence. The contract speaks 
for itself, and proves that it was not contemplated by the parties that 
Mrs. Davidson should sign, for she is not named nor referred to in it. 
J. D. Davidson received a check for the earnest money, signed the con- 
tract, an ieft it in the possession of Young & Paine, the ostensible ven- 
dees, and afterwards cashed the check, and delivered an abstract of the 
title to Young & Paine. Thèse are incontestable facts, inconsistent 
with a delivery of the instrument in escrow, and ail évidence offered for 
the purpose of proving that there was not an absolute delivery is in- 
compétent, and illégal. Blewett v. Front St. Cable Ry. Co. (C. C.) 
49 Fed. 126. 

Points 1, 2, 3, 5, and 11, stated in the defendant's brief, are ob- 
viously mère efforts of a zealous solicitor to build up défenses upon 
imaginary grounds. Further comment on thèse points is unnecessary. 
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There now remains to be considered only the main question in the 
case, viz. : Were the lots described in the contract the community 
property of the défendants? To simpHfy the case, I will now set 
forth the material facts upon which the décision of this question must 
be grounded, in chronological order. They are as foUows: March 
25, 1895, William Laack filed with the commissioner of public lands of 
the state of Washington an application to purchase the lots in question, 
and other tide-land lots, claiming a préférence right to purchase under 
the laws of the state, by reason of his ownership of the abutting up- 
land, and ownership of valuable improvements. There appears to 
hâve been two conflicting applications aflfecting the lots in question, 
or part of the same, and, on September 9, 1896, the board of state land 
commissioners certified an award of the right to make the purchase 
to Laack, and rejected both of the conflicting applications. Laack's 
préférence right to make the purchase was a valuable right, which he 
could lawfully sell and transfer, and in the year 1896 he did sell to 
the défendant J. D. Davidson his right to purchase part of the lots 
included in his application, for which Davidson paid him $80. Jan- 
uary 11, 1897, the state sold the lots in question to the défendant 
J. D. Davidson, for the price of $256, payable in 10 installments ; and 
the first installment, amounting to $25.60 was paid on that day. Jan- 
uary 19, 1897, the défendants were married. January 27, 1897, Laack 
gave a quitclaim deed to J. D. Davidson of the lots in question, and 
other lots included in his application, for an expressed considération of 
$1, but he received no actual payment therefor other than the $80 
which had been paid to him by Davidson in 1896. February 23, 1897, 
the commissioner of public lands of the state issued to J. D. Davidson 
a contract for the sale of the lots in question, for the price of $256, and 
acknowledged payment of the first installment of the purchase price, 
to wit, $25.60. October 6, 1900, .the state, by deed, conveyed to J. D. 
Davidson its title to ail of the lots described in the quitclaim deed 
given by Laack to Davidson, including the lots in question. The bal- 
ance of the purchase price for ail of said property was paid to the 
state at différent times between February 23, 1897, and October 6, 
1900. The money used in making said deferred payments included 
some of Mrs. Davidson's money which she had earned previous to 
her marriage, and money which was community property of the de- 
fendants. The necessary conclusion to be drawn from thèse facts is 
that the défendant J. D. Davidson initiated a right to acquire the prop- 
erty previous to his marriage by his contract with Laack, the payment 
of $80, his purchase from the state, and the payment of $25.60, as 
part of the purchase price, which right was never abandoned, but was 
perfected and developed into a complète title subsequently to his 
marriage. 

By the statutes of this state, "property and pecuniary rights owned 
by the husband before marriage, and that acquired by him afterwards, 
by gift, bequest, devise, or descent, with the rents, issues, and profits 
thereof, shall not be subject to the debts or contracts of his wife, but 
he may manage, lease, sell, convey, incumber, or devise by will such 
property without the wife joining in such management, aliénation, or 



846 > ■ 150 FEDERAL REPORTER. 

ifltûiwtratîce as fully, and to the saWe effect, as though He were un- 
rnàrfiéd." And there is a similar provision, respecting the property 
aîld peeUniary rights owiied by a woman before marriage, and that 
acqtlired by her afterwards by gift, bequest, devise or descent, and the 
rents, issues and profits thereof. It is further provided that property 
not acquired, or owned as prescribed in the sections referred to de- 
fining the separate property rights of married persons, acquired after 
marriage by either husband or wife or both, is coramunity property; 
and it is further provided that : 

"The husband has the management and control of the community real prop- 
erty, but : he shàll not seli, coijvey, or incumber the community real estate 
unlesB the wife joins with him Jn executing the deed or other instrument of 
cpnveyance by which the real estate is sold, conveyed or incumbered." Pierce's 
Code 1905, §§ 3867, 3875, 3876, 3877 [Ballinger's Ann. Codes & St. §§ 4488, 
4489.] 

The défendants' argument treats as community property ail ac- 
quisitions subséquent to marriage, and assumes that payments of in- 
stallments of the purchase price of property out of community funds, 
and the conveyance of the title to property paid for in that manner 
subséquent to marriage, fixes the time of the acquisition, and gives 
the property a status as community property. Under this theory, 
the pecuniary rights of a husband or wife owned before marriage, with 
respect to property partly paid for, would be eliminated by merging 
into the after acquired title. But the law is différent. The words 
of the statute explicitly exclude the idea of merger of existing rights 
into titles subsequently transferred. Ail pecuniary rights which a hus- 
band owns before his marriage remain subject to his exclusive power 
of disposition, and it is a necessary conséquence that whatever ad- 
ditions and enlargements pertain to such antenuptial pecuniary rights, 
instead of extinguishing the original right by absorption, merely en- 
rich the proprietary interest of the oWner of the right. The décisions 
of the Suprême Court of the state of Washington cited in the brief 
filed in behalf of the complainant hâve, in construing the community 
property law of this state, applied the doctrine of relation by which the 
complète titlè is deemed to hâve become fully vested at the time of 
the initiation of the Original i^ight to acquire the title. Forker v. 
Heriry, 21 Wash. 235, 57 Pac. 811; Ahern v. Ahern, 31 Wash. 334, 
71 Pac. 1023, 96 Am. St. Rep. 912. In those cases the court was called 
upon to deal with titles aCquirêd from the governmeht of the United 
States pursuant to the laws of the United States, and there is possible 
ground for supposing that, on the question as to the application of 
the community property law of the state to cases involving titles 
acquired purSuant to the laws of the United States, said décisions 
are in conflict with the décisions of the fédéral courts in the case 
of McCune v. Essig (C. C.) 118 Fed. 273; Id., 122 Fed. 688, 
59 C. C. A. 429; Id., 199 U. S. 388, 26 Sup. Ct. 78, 50 L. Ed. 237, 
and bverruled by Cunningham v. Krutz, 41 Wash. 194, 83 Pac. 109. 
It is unnecessary, however, to enter upon a discussion of that question. 
The présent case involves only a title acquired under statutes of the 
state, and the décisions of the state Suprême Court referred to give 
effect to a recognized rule of law as beipg applicable in the inter- 
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pretation of tlie statutes of the state, which define the rights of married 
persons with respect to their property and makes that a rule of property 
in this State, which the fédéral courts must observe. 

In suits for the spécifie performance of contracts, courts of equity 
are required to exercise discrétion, and a complainant has not a right 
to demand the enforcement of a contract where injustice will be donc. 
That rule, however, does not stand in the way of granting the relief 
prayed for by the complainant in this case. The property has no 
peculiar value to Davidson. He bought it as a spéculation, and has 
held it without making any use of it. The price for which he sold it 
made him a profit so large that his avarice was stimulated; and, 
prompted by avarice and the hope of extorting a more exorbitant price 
for the property from a party that needs it for immédiate use, he has 
made this attempt to repudiate a fair contract. The price stipulated 
to be paid was the full market value at the time of the contract, and the 
complainant has in good faith offered to do complète equity by the 
payment of the full amount of the stipulated purchase price, including 
the cost of filling, and interest on the payments made by Davidson on 
account of that expense; and it is the opinion of the court that, in 
law and morals, it is fairly entitled to hâve a decree, granting the relief 
sued for against both of the défendants. 

If there is any dispute between the parties as to the amount of money 
tendered being the full amount which Davidson is entitled to receive, 
the case will be ref erred to the master to make a computation ; other- 
wise, a decree will be immediately entered in accordance with this 
opinion. 
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